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PREFACE 


TO    THE     . 


SECOND  EDITION. 


X  HE  fonner  edition  of  this  worky  as  was  observed  in 
its  piefiux^  was  not  gratuitously  obtruded  on  the  Publick  by 
its  Author;  having  been  originally  compiled  for  personal 
service  on/y,  and  published  at  the  instigation  of  some  of  Us 
Fdlow  Labourers  in  Commissions  of  the  Peace,  at  a  distance 
fifom  the  OMtropolis;  who  concurred  in  complaining  that 
they  were  too  dependent  on  their  respective  Clerks  of  the 
Peace  for  information  sufficient  to  execute,  with  tolerable 
facili^,  the  ordinary  duties  of  Justices  in  Session.     To 
comply  with  this  their  requisition,  and  to  relieve  other  per- 
sons aimikrly  circumstanced  from  an  undignified  embarrass- 
ment, was  the  principal,  if  not  the  only,  object  he  had  in 
contemplation.     For  the  due  execution  of  this  limited  pur- 
pose, he  then  restricted  his  observations  to  little  more  than 
elementaxy  instruction;  and  if  the  rapid  sale  of  a  consider- 
able edition,  in  a  very  short  period  of  time,  be  any  cri- 
terion, whereby  to  judge  of  the  utility  of  such  a  work,  he 
has  every  reason  for  being  well  satisfied,  so  far,  at  least,  tbk 
respects  the  design. 

He  cannot,  however,  conceal  from  himself,  nor  does  he 
wish  to  conceal  firom  the  Publick,  that  several  persons  of 
professional  distinction,    (doubtless   from  having  formed 

expectations  of  finding  in  his  work  much  more  than  he  in- 
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tended,   or  his  advertisement  indicated)  have  been  dis- 
appointed in  his. execution  of  that  design. 

In  conformity  with  their  admonitions,  it  is,  that  he  now 
trespasses  on  the  public  attention  with  another  edition; 
in  which  he  has  endeavoured,  in  a  certain  degree,  to  fulfil 
their  expectations,  by  the  admission  of  much  additional 
matter,  so  arranged,  as,  without  superseding  his  original 
purpose,  to  compose  a  sort  of  compendiuni  of  Sessions' 
Law,  as  well  as  of  Practice;  which  he  trusts  may  present 
something  useful  to  every  description  of  persons,  whose  pur- 
suits, or  duties,  may  invite  them  to  attend  upon  Courts  of 
Sessions  of  the  Peace* 

He  feels  it,  however,  again  necessary  to  give  a  caution 
against  any  misapprehension  of  the  purpose  of  his  book, 
even  in  its  enlarged  form;  by  observing,  that  it  by  no 
means  aspires  to  the  distinction  of  superseding  more  volu- 
minous works  on  the  same,  or  similar,  subjects :  that  he 
scarcely  presumes  to  expect  for  it  a  place  on  the  shelf  of  a 
Lawyer's  library ;  its  legitimate  office^  and  true  design, 
being  merely  that  of  a  compendious  digest,  a  sort  of  ma- 
nual, or  vade  mecum ;  principally  adapted  to  momentary 
reference,  during  the  immediate  pressure  of  forensic  dis* 
cussions  in  the  business  of  a  Session;  or,  at  most,  ibr 
usual  consultation  by  Country  Practitioners  at  a  distance 
from  the  great  source  of  voluminous  information,  the 
Metropolis. 

In  the  prosecution  of  this  design,  it  has  been  suggested 
to  him,  by  several  gendemen  of  the  first  consideration  in 
Session^  Practice^  that  a  good  selection  of  approved  prece- 
dents, respectively  applicable  to  the  diversified  occasions 
of  Courts  of  Session,  would  be  eminently  serviceable.  Of 
this  suggestion  he  has  availed  himself,  by  the  introduction 
of  forms  adapted  to  most  of  the  ordinary  occurrences  in 
country  practice. 
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Perhaps  he  may  not  be  considered  guilty  of  presumption 
in  supposing,  that  he  has  even  improved  upon  the  intima- 
tion thus  conveyed  to  him,  by  having,  to  many  approved 
precedents,  subjoined  liotes,  explanatory,  or  illustrative, 
as  the  subject,  and  occasion,  called  for  them  respectively ; 
beside  which,  with  a  view  of  more  clearly  distinguishing 
any  common  errors  and  defects  in  drawing  up  those  con- 
tinual subjects  of  controversy,  summary  convictions,  he 
has  introduced  some  faulty  precedents  of  those  particular 
instruments,  which  have  been  from  time  to  time  quashed ; 
pointing  out,  at  the  same  view,  in  what  respects  they  were 
defective,  and  by  what  alterations,  or  additions,  the  errors 
might  have  been  avoided. 

A  few  words  on  another  subject,  viz.  the  arrangement  of 
the  matter,  may  be  allowed,  in  conclusion.  Since  the  star- 
tnte  59  Geo.  3.  c.  28.  giving  authority  to  Courts  of  Quarter 
Sesdon  to  divide  themselves  into  two  courts,  it  has  been 
usual  to  separate  that  part  of  the  business  which  requires 
die  intervention  of  a  jury,  from  that  which  is  entrusted  to 
a  diflferently  constituted  tribunal.  In  conformity  with  this 
distinction  of  the  business  of  the  Court,  has  been  that  of 
the  arrangements  of  the  matter  in  these  pages.  Four  chi^ 
ters  contain  all  which  relates  to  the  former  of  these  divi- 
sions ;  the  fifUi  and  sixth,  to  that  which  appertains  to  the 
latter.  If  convenience  should,  therefore,  suggest  a  separa- 
tion of  the  work  into  two  small  volumes,  in  preference  to 
one  of  large  siz^  such  separation  may  easily  be  made  at 
page  486,  the  conclusion  of  the  fourth  ch^ter. 

Jan,  1,  1820. 


The  Compiler  mifbt  Dot  Qnneceasariiy  otter  many  apologies  for  the  typo- 
graphical errors  io  the  followin|r  pages,  hot  one  ii  lafficient,  viz.  his  own 
impaired  orgaai  of  visioa.  Except  the  following,  however,  numerovs 
as  they  may  be  on  the  whole,  they  are  obvious  and  iDconsiderable ;  be- 
ing chiefly  in  orthography  and  pasctoatioo,  every  reader's  discernoieDt 
will  readily  enable  him  to  correct  them  as  he  proceeds.  The  following 
are  of  a  more  important  description,  and  require  correction  with  a  pen, 
because  on  their  being  so  corrected  the  sense  of  the  passagea,  wherever 
they  occnr  respettively,  most  depend. 
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riM  Urn 

I,  last  hot  one, /at  of,  read  or. 
14,  87,  f&r  difltinctlottay  read  descriptions. 
T3,  23,  for  there  give  evidenccy  riod  there  prosecute  the  same  and  give 

evidence. 
100,    5,  for  this  read,  their, 

106,  SO,  fir  and,  read  with. 

107,  14  of  note,  for  Bum  well  and  AJdmon,  reud  Barnwell  and  Alderson. 
1S5,  SSffor  remuneration,  read  enumeration. 

138,  84, /or  treasure  here,  read  treasure-trove* 

139,  IS  and  15,  fir  animus,  read  animo. 
165,  last  line,/or  8edy,rMd  8adi. 
188,  12, /or  venire,  read  venue. 

t40,  penultima, /or  as,  rMMi  is. 

S65,  8  of  note,/«r  no  such  cash,  read  no  cash. 

8(i9,  4,  for  objects  of  them,  read  alms  of  tbett. 

307,  9  of  note,  fir  is  81 ,  read  the  81 . 

909,  7  of  note,  for  their  transportation,  read  the  transportation. 

358^  last  of  note, /or  subject  indictable,  read  subject,  and  indictable. 

370,  4  of  note, /or  is  to,  read  as  to. 

478,  5, /or  assayed,  rood  essayed. 

528,  3, /or  in  security,  read  io  severalty. 

547,  last,/br  was  the  two  next  rases,  read  was  the  next  case. 

548,  first,  for  also  of  a,  read  also  one  of  a. 
640,  88,  fir  mocture,  read  multure. 

781,  10,  for  some  one,  read  some^  or  one. 

*44,  8  of  note, /or  but  the  distinct,  read  but  two  distinct. 
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CHAPTER  I. 


THE  8£8^0KS  OF  THE  PEACE. 


^thediffereni  Descriptions  of  Sessions. — Their  Constitution 
(tnd  Omtvmance^^^The  Manner  of  amvening  thenu — The 
Ttme  and  Place  of  holding  them. — Psrms  of  the  Precepts  to 
the  Sheriff.— Of  the  Sheriff's  Warrant  to  the  Bailiffs.— 
^yle  of  the  Sessions^  &c. 

1  HE  term  *<  {Session  of  the  Peace  *'  is  used  to  designate  Sestioni  vkat* 

^  a  Sitting  of  Justices  of  the  Peace,  for  the  execution  of 

^  purposes  which  are  confided  to  tbem  by  their  com- 

AusioQy  and  by  divers  acts  of  parliament."    The  words 

''of  the  Peace*'  are  added  to  distinguish  these  Sessions 

vtnn  all  others,  of  which  there  are  many  kinds ;  as  ex.  gr. 

SessioQM  of  Parliament,  Great  Sessions  of  Wales,  Court  of 

^00  in  Scotland,  Session  of  Weights  and  Measures  in 

I^NidoD,  and  others. 

Sessions  of  the  Peace  may  be  for  jurisdictions  of  greater,  Extent  of  jiu 
orof  les«  extent,  according  to  the  pleasure  of  the  Crown.         ^  ^°' 

The  King  may  grant  a  commission  of  the  peace  for  a 
c^^ty,  and  under  such  commission  the  jurisdiction  of  the 
Justices  named  in  it  will  extend  over  tlie  whole  of  such 
^i^ty ;  or  he  may  grant  it  for  any  particular  district  of 
P>nioQ  of  a  county,  exclusive  of  the  jurisdiction  of  the 
i^ces  of  the  county  at  large;  or  he  may  by  charter  give 
^power  of  acting  as  justices  to  certain  officers  in  towns 
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corporate  cities,  and  other  places.  In  the  latter  cases,  how* 
erer,  the  justices  of  the  county  at  larger  in  which  such  dia» 
trict,  town  corporate^  city,  or  other  pbce^  shall  hajqscn  to 
be  situate,  can  only  be  prohibited  fiom  interfering  by  q)e- 
cial  words  in  the  commission  or  charter  of  the  inferior  ju- 
risdiction, called  technically  <<  a  n<m  iniromittattt  clause."  * 
In  most  cities  and  corporate  towns  there  are  Sessions 
hdd  before  justices  of  their  own,  whether  the  county  jus- 
tices be  excluded,  or  not;  and  such  Sessions  have  authority 
exactly  similar  to  the  Sessions  of  a  county,  except  in  a  veiy 
few  instances;  one  of  the  most  considerable  of  which  is  in 
appeals  bom  orders  of  removal  of  the  poor,  which,  though 
made  by  the  justices  of  the  city  or  corporation,  must  be 
>  carried  by  appeal  before  the  justices  of  the  coun^  by  8  & 
9  Will.  S.  c  SO. 

Sessions  are  of  tour  kinds  or  descriptions :  Peiiif  or,  as 
they  are  usually  denominated,  Pettgf  Special,  General^  and 
General  Quarterly. 
JPctty  SeiiiMf.  PfeTTT  SESSIONS  are  when  two,  or  more,  justices  of  the 
peBce,  ci  their  own  mere  motion,  meet  together,  to  transact 
such  business,  as,  either  by  the  positive  direction  of  dieir 
commissions,  or  by  statute^  requires*  the  presence  of  more 
than  one;  or  when  it  is  of  such  difficulty  or  importance^ 
that  its  circumstances  point  out  the  necessity,  or  the  pro- 
priety, of  such  a  concurrence.  Any  laboured  attempt  to 
fllustrate  this  position,  in  any  of  its  parts,  by  an  enumera* 
tion  of  instances  in  which  the  presence  of  two  justices  may 
be  r^uinte^  convenient,  or  decorous,  would  be  nearly  im* 
pnu^ticable;  and,  if  imperfect,  might  tend  to  mislead^ 
by  inducing  justices  to  overlook  other  cases  that  were 
omitted,  to  whatever  cause  such  omission  might  be 
attributable.  With  this  exposition  of  principle^  it  may 
When  Dccei-  perhaps  be  sufficient  for  practice,  if  nodoe  be  taken  of 
'*^*  the  most  prominent  and   ordinary  occasions,  on  whicb 

thepresence  of  two  justices  in  Petty  Session  is  required  by 
law.  On  others;  viz.  such  as  are  out  of  the  ordinary  rou- 
tine of  duly,  where  the  authority  of  justices  is  only  to  be 

called  into  eicercise  on  questions  of  rare  occurrence,  of  scru* 

• 

•  4  Tenn.  Rep.  456. 
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pulous  imrestigationy  or  of  nice  interpretation,  it  is  more 
tliin  probable  that  recourfte  muat  be  had  to  the  statutes 
thoDielfcsy  which  Gonfer  the  jurisdiction,  for  other  purposes, 
IS  well  as  for  the  number  of  justices  empowered  to  act  upon 
thesolgect. 

The  most  prominent  and  ordinary  occasions,  then,  on 
^iiidi  the  pmenoe  of  two  justices  (not  in  Special,  General, 
or  Qnsiterly,  but)  in  Petty  Session,  pnoperly  so  called,  is  re- 
qoired,  seem  to  be  the  foUowing,  ihey  being  generally  for 
jodicisl,  and  not  for  merdy  ministerial  acts.* 

Alehouses. 

Adjndication  of  forfeiture  of  licence  to,  by  57  Geo.  3. 
c.  19.  s.  29. 

App&entices.    " 

Binding  poor,  by  48  Eliz.  c.  2. 

Awigning  ditto,  by  8S  Geo.  8.  c  57* 

Diiefaaiging  dittc^  ditto. 

Riyiitftring  dittos  by  4S  Geeu  S.  c.  46. 

Binding  to  the  sea  service  ditto,  by  2&  8  Anne,  c^. 

Levying  penalties  on  masters  misbehaving  toditto^  ditto, 

IXiehafging  apprentices  generally,  by  20  Geo.  2.  c  19. 

BeeompcBm^g  parish  spprentioesdiiiclwrged^  for  iiliMege 

bjrmastera,  by  82  Geo.  $.  c  57« 
IHrnishing  masters,  of  apprentices  generally,  with  whom 
nomorethanafee«f  10/.  wBspaid,by  38Geo.  8.  c.55. 

BAflTAftnT. 

Order  of  maintenance  of  a  bastard  child  upon  th^  re- 

pQted  fother  and  the  mother,  by  18  Eliz.  c.  8;  and 

49  Geo.  8.  c.  68. 
Certificate  to  sesnon  that  sudi  order  hath  been  made, 

by  49  Geo.  8.  c  68. 
SommoBs,  and  coamittmenl^  of  fadber  or  mother  for 

disobedience  of  die  order,  by  49  Geo.  8.  (U  68. 


^  lUs  V.  Hempstall.    3  T.  R.  9S0. 
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BtoAD. 


Setting  the  assize  o^  in  counties,  not  being  cities,  towm 
corporate,  or  boroughs,  by  31  Geo.  2.  c.  S9. 

BaiBGES. 

Authorizing  the  getting  stones  and  other  materids  for  the 
repairing  of  county  bridges,  by  55  Geo.  S.  c  147. 

Burning. 

Commitment  of  servant  for  burning  a  house  by  negli- 
gence, by  6  Anne^  c  SI. 

Buttons. 

» 

Conviction  of  a  n^anufSu^turer  of  buttons  for  putting  a 
fiJse  mark  on  them,  by  36  Geo.  S.  c.  60. 

CAimiERs.     . 

Warrant  of  distress  for  levying  (>enalty  on  carrier  for 
having  exceeded  the  rates  of  carriage,  when  such  rates 
have  been  set)  by  S  W.  3.  c.  12;  and  21  Geo.  2.  c.  28*. 

Church  Rates* 

Order  for  payment  of,  to  the  amount  of  10/.  by  7  &  8 
W.  3.  c  6 ;  and  52  Geo.  3.  c.  127. 

Constables  AND  other  Parish. Officers. 

Conviction  o^  fine  upon,  and  distress  against,  for  n^Ied 
of  du^,  by  33  Geo.  3.  c.  55* 

Cotton  and  Woollen  Miixs  and  Factories. 

Con^dction  and  punishment  of  masters  and  mistresses  o^ 
for  o£fences  described  by  42  Geo.  3.  c.  73 ;  and  59  Geo.  S« 
c.  66. 

Delivering  Possbssion  or  Premises. 

Putting  oWner  into  possession  o(  by  11  Geo.  2.  c.  19; 
and  57  Geo.  2.  c  52. 

Putting  churpbwardens.  and  overseers  into  possession  o^ 
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when  qipropriated  to  the  use  of  the  poor,  by  59  Geo.  8. 

€•  12. 

Distress. 

Gmviction  of  fraudulently  removing  goods  to  avoid,  and 
for  assisting  in  the  same,  by  11  Geo.  2.  c.  19. 

Dogs. 

Ccmviction  and  commitment  for  stealing,  by  10Geo.3« 
C.18. 

Excise  and  Customs. 

Informations  and  convictions  under  most  of  the  laws 
relative  to  the  excise  and  customs,  especially  by 
12  Car.  2.  c  24 ;  18  Geo.  2.  c  26 ;  24  Geo.  2.  c  48 ; 
5  Geo.  3.  c.  43 ;  and  24  Geo.  3.  c  47. 

Fire  Arms. 

Conviction  of  undue  making,  marking,  or  proving  o(  by 
53  Geo  3.  c.  115;  and  55  Geo.  3.  c  59. 

Friendly  Societies. 

Informations,  orders,  and  warrants  respecting  the  go- 
vernment of,  by  33  Geo.  3.  c.  54 ;  35  Geo.  3.  c  101 ; 
49  Geo.  3.  c.  125;  and  59  Geo.  3.  c.  128. 

Highways. 

Elnforcement  of  rates  for,  composition  for,  and  discharge 
from  rates  for,  by  13  Geo.  3.  c.  78 ;  and  34  Geo.  3. 
c64. 

^JB.  The  other  acts  to  be  performed  by  justices^ 
by  authority  of  the  different  statutes  relative  to 
highways,  are  directed  to  be  at  Special^  not  at  Petty f 
Sessions;  excepting  the  convictions  for  offences  on 
them,  which  are  generally  sufficient  before  a  single 
justice. 

Lunatics. 

CcmuniCments  o^  to  safe  custody  of  parish  officers,  by 

17  Geo.  2.  c.  5. 
To  Innatic  asylums,  by  48  Geo.  3*  c.  96 ;  and  59  Geo.  3. 

c  197. 
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Platers. 

Convictions  of,  in  pecnniary  penalties,  for  playing  con- 
trary to  provision  of  28  Geo.  3.  c.  30. 

Poor. 

Order  of  removal  ol^  and  suspension  of  ditto,  by  13  &  14 

Car.  2.  c.  12;  and  35  Geo.  3.  c.  101. 
Rate  for  relief  of,  enforcing,  by  43  Eliz.  c  2. 

N.  B.  The  allowance  of  tbe  rate  is  merely  a  mi- 
nisterial rate.    See  ante  p.  3.  in  note. 

Examination  and  punishment  of  overseers  of,  for  n^li- 

gence,  &c.  by  43  Eliz.  c.  2. 
Of  ditto,  for  disobedience  of  a  lawfiil  warrant,  or  neglect 

of  duty,  by  33  Geo.  3.  c  65. 
Relief  o^  by  parents,  overseers,  &c.  by  59  Geo.  3.  c  12. 
Assignment  of  pensions  of,  by  ditto. 

Servants. 

Disputes  with  their  masters ;  settling 

In  the  silk  trade,  by  32  Geo.  3.  c  44. 

In  the  cloth  trade,  by  13  Geo.  3.  c.  40 ;  and  29  Geo.  2. 

c  33. 
In  the  hat,  fur,  hemp,  flax,  and  mohair  trades,  by  12 

Geo.  1.  c.  34 ;  22  Geo.  2.  c.  27 ;  and  17  Geo.  3.  c  65. 
In  the  leather  manufacture,  by  13  Geo.  2.  c  8. 
In  the  iron,  cotton,  &c.  ditto^  by  dittos 
Conviction   of,   for  combining  to  advance    wages,   by 

39  &  40  Geo.  3.  c.  106. 
Relief  of,  by  enforcing  payment  of  wages  to,  in  money, 

by  57  Geo.  3.  c.  115  and  122;  and  58  Geo.  3.  c  51. 

Vagrants. 

Conviction  of,  for  wilfully  n^lecting  to  provide  for  their 
wives  and  iamilics,  by  32  Geo.  8.  c.  45. 

Weights  and  Measures. 

Appointment  of  inspectors  of,  by  35  Geo.  3.  c  102;  and 
55  Geo.  3.  c.  43. 
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Wool. 


Conriction  of  persom  exporting^  by  9  &  10  W.  S.  c  246; 
aod  28  Geo.  3.  c.  38. 

Wreck. 

Estimadng  value  of  articles  saved  from,  by  53  Geo.  3.  c.  87* 
Ascertaining  damages  done  to  contiguous  lands  by  re» 
moving  goods  from,  by  ditto. 

Under  the  second  division  of  die  position  that  has  been  When  expedi. 
laid  down,  viz,  that  part  which  relates  to  instances  wherein  ^"^ 
discredon  would  pomt  out  the  propriety  of  having  the 
assistance  of  a  second  justice  for  the  benefit  of  delibera^ 
^aon,  although  positive  statute  may  not  require  the  authority 
of  more  than  one  for  executiorij  little  need  be  advanced. 
Common  prudence  and  delicacy  will  suggest  to  every 
man  of  discernment  the  cases,  as  they  arise,  in  which  he 
ought  to  wish  only  to  share  responsibility.  It  is  even  al- 
most mmecessary  to  throw  out  generally,  as  examples,  such 
cases  as  concern  large  pecuniary  interests,  or  persons  of 
anineut  station  in  society ;  questions  on  statutes  that  admit 
of  some  ambiguity  of  interpretation;  as  well  as  those  where 
BO  remedial  process  of  any  description  is  given  from  the 
sonmuLiy  decision  of  the  justice  who  takes  cognizance  of 
Ae  satgecty  by  application  to  any  other  tribunal. 

Special  Sessions  are  exUraordmary  meetings  of  justices  Special  Sct- 
cooYCDed  by  some  proper  aiUhority^  for  some  spedal  purpose. '  ^™* 
What  must  be  that  authority^  and  of  what  description  are 
tW  purposes,  become  necessary  subjects  of  consideration. 
Some  Special  Sessions  are  periodical,  some  only  occasional.  Periodical. 
>Uk)ii^  both  by  statute.    Of  the  former  kind  are  those  Occasional* 
directed  to  be  hoiden  at  particular  seasons  for  the  appoint- 
Bent  dl  oveiseen  of  the  poor,  and  of  highways,  as  also  for 
^  licensing  of  alebouses.     Of  the  latter,  are  those  for 
torniiig  and  improving  highways  by  13  Geo.  8.  c.  78.  and 
^  Geo.  8.  c  68 ;  those  under  the  general  inclosure  act  of 
41  Geo.  3.  c  109 ;  and  those  under  the  22  Geo.  8.  c.  88* . 
fe  erecting  houses  of  industry ;  )Uid  many  others*    The 
bn  and  maimer  of  convoiing  these^  ui4  all  other  Special 
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Sessions)  which  are  directed  by  statute,  must  of  course  be  in 
conformity  with  the  directions  of  the  statutes  themselves 
respectively,  where  any  such  directory  words  occur,  and  are 
indeed  generally  by  precept  under  liie  hands  and  seals  of 
two  justices  of  the  county,  division,  riding,  or  liberty :  but 
Special  Sessions,  in  the  ordinary  acceptation  of  that  expres- 
sion, which  are  not  directed  by  any  particular  statute  for 
any  particular  or  specific  purpose;  or  which,  being  directed 
for  a  specific  purpose,  are  not  directed  to  be  convened 
after  any  specific  manner,  may  be  convened  by  the  custos 
rotulorum  of  the  county,  division,  &c. ;  by  the  clerk  of  the 
peace  of  such  county,  division,  &c.  as  the  deputy  of  such 
custos  rotulorum  ;  or  by  any  one,  or  more,  justice,  or  jus- 
tices, of  the  county,  division,  &c«* 

The  immediate  instrument  by  which  a  periodical  Special 
Session  is  convened,  is  a  precept  addressed  to  the  chief 
constables,  for  the  county,  division,  riding,  or  liberty,  in, 
and  for,  which  the  Specifd  Session  is  ab'^ut  to  be  assembled, 
and  Is  usually  according  to  one  of  the  following,  or  the  like 
forms,  varied  according  to  the  special  purpose  for  which  it 
is  issued. 

Precept  for  summohikg  a  Special  Session  for  granting 
Licences  to  Alehouse-keepers,  Victuallers,  &c. 

(toLi  i      'f<^bU  of  the  Hundred  of 

^  '  K,    in  the  County  of. 

These  are  in  his  Majesty^s  name  strictly  to  charge  and  com- 
mand you,  that  you,  together  with  the  petty  constables  of  the 
several  towns,  parishes,  and  hamlets  withm  your  division,  taking 
sufficient  assistance  out  of  the  said  towns,  parishes,  and  hamlets, 
do  make  a  general  privy  search  within  every  of  the  said  towns, 

•  Lambard,  indeed,  observes,  (p.  382,)  and  Dalton  follows  him  in 
theremark,  (p.  651,)  that  '*  Special  Sessions  should  be  convened  by 
two  justices,  and  not  by  the  custos  rotulorum  alonev**  But  it  it 
manifest,  from  the  context,  that  these  observations  are  applied  by  them 
to  Special  Sessions  directed  by  particular  statutes,  and  to  them  only. 
Consistently  with  this  interpretation,  must  be  understood  a  previous 
passage  in  Lambard,  (p.  380,)  wherein  he  says,  that  ''  a  Special  Session 
holden  without  notice  will  be  good.**  Even  admitting  that  this 
doctrine  be  correct^  (which  $o  e.ppUed  is  by  no  means  the  case)  as  to 
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parishes,  ttid  hamleu,  upon 

at  Diglit,  for  the  finding  out  and  apprehending  of  all  rogues^ 
vagrants,  and  wandering  idle  persoas,  in  and  about  the  said 
towns,  parishes,  and  hamlets.  And  such  as  shall  be  found  and 
spprehended,  you  do  cause  them  to  be  brought  before  us  the 

next  daj,  wbidi  will  be  

at..... in 

in  the  said  county,  by  ten  of  the  clock  in  the  morning  of  the 
suie  day  precisely,  then  and  there  to  be  dealt  with  according 
toUw. 

At  which  time  and  place  we  farther  require  you,  toge- 
th^  with  the  petty  constables  aforesaid,  to  appear  before  us, 
snd  then  and  there  to  give  us  an  account  in  writing  of  what 
rogoes,  yagabonds,  wandering,  idle,  and  disorderly  persons  have 
been  as  well  apprehended  in  the  said  search,  as  also  since  the 
iaat  moDthly  meeting  which  was  held  for  that  purpose. 

As  also  that  you  require  the  said  several  petty  constables,  that 
tiiej  do  give  notice  to  the  several  keepers  of  alehouses,  inns,  and 
TictuaUing  houses  in  their  respective  constableries,  and  generally 
b)  all  persons  who  do  intend  to  offer  themselves  to  be  licensed  to 
sell  ale,  totne,  or  spiriluous  liquors*  to  appear  before  the  justices 
of  the  peace  of  our  Lord  the  Kmg,  at  the  time  and  place  before 
mentioned,  then  and  there  to  be  licensed ;  and  also  to  give  no- 
tice to  all  such  persons,  that  they  will  be  required  personally  to 
enter  into  recognizances  respectively,  in  sums  oi  ten  pounds 
^1  toffether  with  two  sureties  respectively,  in  the  respective 
iungof  five  pounds  each,  that  they  will  not  use  or  suffer  any  un- 
l>v^  game  or  games ;  and  that  they  will  keep  good  order  and 
f^  within  their  respective  houses  and  other  {Hapes ;  and  that 
if  any  shall  be  hindered  by  sickness  or  other  reasonable  cause, 
to  be  allowed  by  the  said  justices  then  and  there  assembled, 
^  he  or  she  must  procure  two  sureties,  then  and  there 
to  be  bound  in  like  manner,  in  ten  pounds  each ;  and  fur- 
»£r,  to  all  persons  who  so  intend  to  offer  themselves  to  be 
ficensed,  who  have  not  been  already  licensed  for  the  pre- 
^ng  year,  that  no  such  licence  will  be  granted  to  such  per- 
son unlot  he  shall,  at  the  same  time  and  place,  produce  a  cer- 
tificate under  the  hands  of  the  minister  and  the  major  part  of 
the  diurcfawardens  and  overseers,  or  of  the  said  minister  and 
three  or  four  of  the  respectable  and  substantial  householders  of 


^ul  SeMtoosbolden  periodically  by  authority  of  any  particular  statute, 
^  *  porpoae  pointed  out  and  defined  by  that  statute,  it  is  certainly 
^''^fieoQs  if  applied  to  a  Session  specially  called  for  a  special  put- 
P^  the  only  publication  of  that  purpose  being  the  notice  itself. 

*  These  additional  words  in  italics  were  not  used  to  be  inserted ;  but 
^  the  determinations  of  the  case  of  R.  v.  Downes,  (3  T.  R.  560,)  and 
^  T.  Drake,  (3  Pract.  Expos.  5)  they  seem  to  be  necessary. 
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the  place  where  he  inhabifceth,  setting  forth  that  he  is  of  good 
fame,  and  of  sober  life  and  conrersation.    Herein  fail  not. 

Given  under  our  hands  and  seals  this  •••.••••  day  of • 
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Precept  for  summokimo  a  Special  Session  for  the 
Appointment  of  Surveyors  of  the  Highways. 


(/otc/).  ^    inike-koufUyof.....:.. 


To ; Gent.  High  Can- 

stable  of  the  Hum ' 
in  the  County  of. 

We,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  do  herdby  requure  you  to  direct  your  petty  consta- 
bles to  make  a  generu  priyy  search  within  their  several  respec- 
tive constableries,  upon •  •  • the day  of 

next,  at  nighti  for  the  finding  out  and  appre- 
hending all  rogues,,  vagrants,  and  wandering  idle  persons,  in 
their  said  respective  constableries,  and  such  as  they  shall  find 
apprehend  on  such  search,  to  cause  them  to  be  brought  before 

us  the  next  day,  which  will  be the 

day  of next,  at  the 

in in  the  said  county,  by  ten  of  the 

dock  in  the  morning  of  the  same  day,  then  and  there  to  be 
dealt  with  according  to  law. 

And,  in  order  to  carry  into  execution  the  several  statutes  for 
the  amendment  and  preservation  of  the  public  highways,  you  are 
hereby  required  forthwith  to  direct  the  said  petty  constables 
immediately  to  ffive  public  notice  to  the  churchwardens,  sur- 
veyors of  tne  hifi^ways,  and  householders,  beine  assessed  to  any 
parochial  or  public  rate  within  their  several  liberties,  that  they 

do  assemble  on  the day  of instant, 

at  the  church  or  chapel ;  or  if  they  have  no  church  or  chapel, 
then  at  the  usual  place  of  public  meetings  in  their  said  liberties, 
at  the  hour  of  eleven  in  tne  forenoon :  and  that  the  major  part 
of  them  so  assembled  do  make  a  list  of  the  names  of  at  least  ten 
persons  living  therein,  who  each  of  them  have  an  estate  in  lands, 
tenements,  or  hereditaments,  lying  within  the  same,  in  their  own 
right,  or  in  the  right  of  their  wives,  of  the  value  of  ten  pounds 
by  the  year,  or  a  personal  estate  of  the  value  of  one  hundred 
pounds ;  or  are  occupiers  or  tenants  of  houses,  lands,  tenements, 
or  hereditaments,  ot  the  yearly  value  of  thirty  pounds.  And  if 
there  shall  not  be  ten  persons  having  such  qualifications,  then 
that  they  do  insert  in  such  list,  the  names  of  so  many  of  such 
persons  as  are  so  qualified,  together  with  the  names  of  the  most 
sufficient  and  able  inhabitants  not  so  qualified  as  shall  make  up 
the  number  ten,  if  so  many  can  be  found ;  if  not,  so  many  aa 
shall  be  there  resident,  to  serve  the  office  of  surveyor  of  the 
highways.  And  you  are  also  reouired  to  direct  them^  withii^ 
three  days  after  making  the  said  list,  to  deliver  a  copy  thereof 
to  one  of  the  justices  of  the  peace  of  the  said  county,  living  in 
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or  netr  Aeir  ttid  respective  jorisdictions;  and  ako  give  personal 
nodoe  to»  or  cause  notice  in  writing  to  be  left  at  the  place  of 
ibode  of  the  seyeral  persons  contained  in  such  list,  informing 
tbcm  of  their  being  so  named,  to  the  intent  that  they  ma^  seve- 
nUr  sppear  before  the  said  justices  at  their  Special  Sessions,  to 

be  hdoen  on  the  said day  of. next,  at 

die  hour  of  eleven  in  the  forenoon,  at  the  place  above  mention* 
e^  to  accept  such  office,  if  they  shall  be  appointed  thereto;  or 
to  ahew  cause,  if  they  have  any,  against  their  being  appointed. 
And  jrou  are  likewise  to  direct  your  said  petty  constables  to  give 
notioe  to  the  present  surveyors  of  the  highways  within  your 
liberty,  to  appear  at  the  same  time  and  place,  and  produce  sudi 
sccounts  and  lists  before  the  said  justices  as  are  required  by 
hir:  and  that  thev  the  said  constables  personally  u>pear 
before  the  said  justices,  at  their  said  Special  Sessions,  and  then 
tod  there  deliver  to  them  the  said  original  list  taken  as  aforesaid^ 
ind  give  an  account  of  the  execution  of  the  precept  you  shall 
mt  forth  to  them. 
Gircn  under  our  hands  and  seals  tiiis  •• •••••«  day  of 

•  •t»t»».««  ••••••••••  lo  •  •  •  • 

FUCEPT  FOR    SUMMONING  A   SpKCIAL   SeSSION  FOR  THB 

Appointment  of  Ovxbseers  of  the  Poor. 

To... Gent. 

Cmhf  0^ I      Chief  Constable  of  and  for  the  Hundred 

(towd).  ")     pj. 

%n  the  said  County,    Greetmg. 

These  are  in  his  Majesty's  name  strictly  to  charge  and  com* 
■i&d  foo,  that  you,  together  with  the  i>etty  constables  of  the 
•eveni  towns,  parishes,  and  hamlets  within  your  division,  taking 
"liaent  assistance  out  of  the  said  towns,  parishes,  and  hamlets, 
^  male  a  general  privy  search  within  every  of  the  said  towns, 

pvidhes,  mi  hamlets,  upon • 

« at  night,  for  the  finding  out  and 

fK^'ehrading  of  all  rogues,  vagrants,  and  wandering  idle  persons, 
is  ind  about  the  siud  towns,  parishes,  and  hamlets.  And  such 
a  ihall  be  found  and  apprehended,  you  do  cause  them  to  be 

^nM|^  before  us  the  next  day,  which  will  boon • 

|ke day  of. at 

IB in  the  said  county,  by  ten  of  the  clock  in 

the  Dionuiig  of  the  same  day  precisely,  then  and  there  to  be 
deidt  with  according  to  law.  At  which  time  and  place  we  fiuther 
^B^ure  you,  together  widi  the  petty  constebles  aforesaid,  to  ap- 
pttr  bcSbre  us,  and  then  and  there  do  give  us  an  account  m 
*n^  of  what  rogues,  vagabonds,  wandering,  idle,  and  disorderly 
P^noQt  have  been  as  well  apprehended  in  the  said  search,  as  also 
■teethe  last  montfaly  meeting  whidi  wis  held  for  that  purpose. 
AsA  you  wte  hereby  likewise  required  to  g^ve  due  notice  to 
^  fc  petty  oooslaUes  within  your  said  divisioiii  that  they  do 
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give  notice  to  all  the  overseers  of  the  poor  within  their  respect* 
ive  constableries,  to  make  out  a  list  in  writing  of  a  competent 
number  of  substantial  housekeepers  within  their  respective  dis- 
tricts, qualified  to  serve  as  overseers  of  the  poor,  with  which 
said  list  they  are  respectively  to  be,  and  appear,  before  us  at  the 
time  and  place  above-mentioned,  tlmt  out  or  the  said  list  we  may 
then  and  there  nominate  and  appoint  other  overseers  of  the  poor 
for  the  year  then  next  ensuing.  And  you  are  commanded  to 
give. notice  to  the  present  overseers  that  they  are  required,  on 

the  said  day  of at 

in • aforesaid,  at  eleven  o'clock  in  the 

forenoon,  to  pass  their  accounts^  and  that  in  default  thereof^ 
they  will  be  prosecuted  as  the  law  directs,  and  be  you  then  there 
to  certify  what  you  shall  have  done  in  the  premises. 
Given  under  our  hands  and  seals  this  •  • day  of 

•  •••    ••••••••   ••••••    ••lo««*a 

These,  it  will  be  observed,  are  for  convening  some  of  those 
Special  Sessions,  directed  to  be  holden  periodically  for  par- 
ticular purposes,  by  authority  of  statute^  and  each  of  those 
purposes  is  specified  in  the  respective  precepts.  In  the  in- 
stance of  a  Special  Session  being  projected  for  any  occ&« 
sional  extraordinary  purpose,  whether  particularly  contem- 
plated by  any  statute,  or  not,  and  for  convening  of  which  no 
specific  form  is  pointed  out,  it  is  even  more  necessary  that 
the  particular  purpose  for  which  it  is  to  be  holden  should 
be  inserted  in  the  precepts  to  the  chief  constables,  *  as  it 
is  incumbent  on  them  to  give  notices,  (i*  e.  either  by  general 
or  individual  notice),  to  all  the  justices  usually  acting  for  the 
county,  division,  riding,  or  liberty,  oisuch  intended  Session, 
and. of  the  purposes  for  which  it  is  convened.  If  these  for-: 
malities  be  not  strictly  observed,  however  numerous  the 
niceting  of  justices  may  happen  to  be,  it  will  amount  to 
no  more  than  a  Petty  Session,  and  therefore  will  not  satisfy 
the  words  of  any  statute^  public  or  private,  general  or  local, 
which  requires  the  calling  of  a  Special  Session.f 

•  Lamb.  623. 

t  R.  V.  Croke,  Cowp.  26. — By  several  general  acts,  some  ef  which  have 
been  enumerated,  as  those  respecting  the  turning  highways,  the  erecu 
ing  houses  of  industry,  and  inclosures,  to  which  may  be  added  the  InsoU 
vent  Act  of  the  54  Geo.  S.  certain  matters  appertaining  to  their  execur 
tiou  are  directed  to  be  done  at  Special  Sessions  :  many  more  examples 
of  a  similar  kind  might  be  selected  from  local  acts  of  parliament  for 
certain  canals,  embankments,  &c.  &c.    Now  it  requires  little  discern* 
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The  ]HriiicipIe  contained  in  this  doctrine  has  received 
the  mo6t  ample  confirmation  in  a  particular  instance  by 
the  determination  of  the  Court  of  B.  R.  in  a  recent  case, 
Mich.  59  Geo.  S.  Orders  had  been  made  for  diverting 
a  fofOMUf  pursuant  to  55  Geo.  3.  c.  68.  by  two  justices  at 
a  S^pedal  Session,  holden  on  Tuesday,  the  15th  September, 
the  prectf^  for  which  had  been  issued  by  them  to  the 
b^  constable  only  the  preceding  Saiurday,  and  the  noUces 
of  which  were  given  by  such  constable  to  the  justices 
acting  for,  and  residing  within,  the  division  in  which  the 
ibotway  was  situate,  only  the  preceding  Monday.  After 
the  order  was  made^  the  several  notices  prescribed  by 
the  act  were  duly  given.  At  the  subsequent  Quarter  Ses- 
sion, the  order  was  returned  to  the  clerk  of  the  peace 
in  open  court,  and  application  made  that  it  might  be  con- 
firmed and  enrolled,  there  being  no  appeal  against  it* 
The  Quarter  Session  refused  to  grant  the  motion,  on  the 
groond  that  suffident  notice  of  the  time  and  place  of  hold* 
iog  the  Special  Session  had  not  been  given  to  the  justices  of 
the  limits  within  which  the  footway  was  situate*    A  man"  ^ 

damus  was  moved  for  to  compel  the  justices  to  confirm 
diis  order ;  and  it  was  strongly  contended  in  the  argument 
in  support  of  such  motion,  that  a  Special  Session  was 
merdy  a  special  sitting  of  justicesy  of  which  no  notice  is 


Hie  court,  however,  was  unanimously  of  opinion  that 
diere  were  two  questions  in  this  case : — 1st,  Whether  any 
nUice  was  necessary;  and,  2dly,  Whether,  supposing  it 
to  be  80^  sufficient  notice  was  given  in  this  case?  The 
55  Geo.  3.  by  the  authority  of  whidi  the.  justices  proceeded 
in  this  case,  recites  the  ISth  Geo.  S.  c  78.  and  although  it 
lepeals  a  particular  section  of  it,  it  incorporates  many  of 


■cot  to  discovery  that  to  have  left  any  judicial  deteriniiiatioasy  oo  some  of 
tbeiCy  or  the  like  occations,  to  the  decision  of  a  Petty  Session,  properly  so 
called,  (that  is,  to  a  meeting  of  any  two  justices  who  might  be  privately 
twifcacd,)  woold  have  been,  in  many  cases  at  least,  to  have  made  the 
rolulorum,  or  some  other  great  landed  proprietor,  who  had 
ia  pre-emioent  interest  in  the  subject  to  be  decided,  to  all  intents 
porpgjiCi,  (from  the  controuling  influence  he  may  reasonably  be 
to  possess)  the  judge  in  his  own  cause.  ' 
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its  provisions,  and  enacts  that  the  jusUees,  by  their  order^ 
may  divert  and  turn  the  ways  therein  mentioned*  ^by  such 
ways  and  means,  and  subject  to  such  exceptions  and  condi- 
tions, in  all  respects,  as  are  in  the  said  recited  act  mentioned^ 
with  regard  to  highways  to  be  diverted,  &c.''  The  statute 
thus  referred  to  expressly  provides,  by  the  62d  section,  that 
the  justices  may  hold  a  Special  Session  for  the  purposes  of 
that  act,  causing  notice  to  be  given  of  the  time  and  place  of 
holdings  Vc.  to  the  several  justices  acting  and  residing  uAihin 
the  limits.  A  notice  then  was  necessary  under  the  very 
words  of  the  act;  and  if  necessary,  it  must  be  reasonable 
notice,  which  this  was  not.^ 

The  above  cited  case  indeed  only  recognizes  in  terms  the 
doctrine  contended  for,  solbr  as  it  was  applicable  to  the 
question  immediately  before  the  court,  and  there*  this  con* 
struction  of  the  law  was  provided  for  by  the  special  words 
of  the  statute,  out  of  which  the  transaction  arose:  but  what 
is  submitted  here,  is,  that  this  statute  only  adopts  the  lan- 
guage, and  fortifies  the  practice,  (somewhat  more  qiecifi- 
cally  indeed,)  of  what  was  the  law  before;  a  law  ariongout 
of  the  nature,  and  absolutely  necessary  for  the  due  pe1^- 
formance^  of  the  duty  imposed ;  and  that  the  same  principle 
pervades  the  whole  system  of  convening  Special  Sesuons. 

An  unaccountable  confusion  has  indeed  prevailed  ih  idmoet 
all  writers  on  the  subject  of  Sessions,  respecting  the  distino* 
tionbetweenSpedn^andPe//^  Sessions.  Barlow  mentions  but 
three  distinctions  of  Sessions,  viz:  Quarterly^  General^  fxA 
Special;  omitting  altogether  Petty  Sessions.  But  he  ad- 
mits that  Special  Sessions  are  sessions  specialty  convened 
to  execute  some  particular  branch  of  the  authority  of 
justices  of  the  peace.  Even  so  late  as  the  Commentaiies 
of  Blackstone,  scarcely  any  discrimination  is  made  in  treat- 
ing of  their  respective  duties,  or  even  in  the  occasions  for 
which  they  are  summoned,  or  in  the  manner  of  summon- 
ing them,  although  there  be  a  general  recognition  of  the 
doctrine  here  insisted  on,  rejecting  their  distinct  and  sepa- 
rate jurisdictions.t 

*  It  V.  Worcestershire  (Justices),  2  Bam  and  Aid. 
1 4  Black.  Com.  £73. 
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The  place  where  tudi  Spedal  Session  is  to  be  holden,  piace  to  be 
mott  abo  be  specified  in  the  notices ;  and  this  any  of  the  '^e  p^eul 
penonawho  have  authority  to  convene  them,  have  also 
the  Oflcesaary  authority  to  decide^  so  that  it  be  a  plaice 
within  their  jurisdiction.    In  this  all  the  writers  on  the 
sahipct  socui  affieed*  * 

General  Sessions. — These  difier  from  Sp^cia/ Sessions,  General, 
in  as  much  as,  although  they  are  specially  summoned,  they 
tre  not  fc^  the  execution  of  any  particular  branch  of  the  jus- 
tices' authority,  or  for  any  particular  business  exclusively y  but 
£ir  all  general  purposes  for  which  Quarter  Sessions  are 
directed  to  be  holden.  If  convened  for  any  special  pur- 
pose therefore,  and  general  purposes  are  intended  to  be 
eiuJndedy  however  custom  may  have  sanctioned  the 
miscalling  them  General  Sessions  in  common  parlance^ 
they  are  in  &ct  only  Special  Sessions.  They  differ  from 
Quarter  Sessions,  inasmuch  as  they  are  not  limited  to  any 
particular  time^  but  are  directed  to  be  holden  "  so  often  as 

iieedt>e."t 
They  may  be  convened  by  the  custos  rotnlorum,  and  any  How  cim* 

one  other  of  the  justices;  or  by  any  /tc^o  jusdoes  within  the  ^^"^ 

jurisdiction,  one  being  of  the  quarum^  by  precept  to  the 

dieriff  to  summon  such  Session,  to  return  a  juiy,  and  give 

notice  throughout  his  bailywick  to  all  persons  whose  duty 

it  is  to  attend,  for  the  general  execution  of  their  authority.  X 

And  that  the  sheriff  may  have  sufficient  time  to  proclaim 
die  sessions,  to  summon  and  return  the  several  juries,  and 
to  wsEm  all  officers  and  others  Aat  have  business  there  to 
attend  ;-^the  precept  should  bear  iesie^  (or  date)  fifteen  Teste  of  the 
days  bcfiire  the  return,  and  ought  forthwith  to  be  delivered  P^^P^* 
totbeaberi£$ 

And  Sf  two  such  justices  make  a  precept  for  a  General 
Senkm  of  the  Peace^  all  their  fellow  justices  cannot  dis- 
charge it  by  -  their  supersedeas ;  nor  can  it  be  discharged,  flow  dis. 
but  by  a  siq>er8edeaa  out  of  Chancery  directed  to  the^*^^^' 

I 


*  Dalt.  e.  185.— Lamb.  3S2,  and  683. 

t  S  Hen.  b,  st.  1.  c  4.—nawk.  c.  8.    %  Lamb.  382. — Hawk.  c.  8. 
}  t  Shaw^i  Just.  174.  n  Lamb.  375.— Cromp.  107< 
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Direc(if>n9  But  it  is  not  sufficient  for  the  convening  a  General  Ses- 

in  ihc  Com-     gion  of  the  Peace,  that  the  precept  run  under  the  name  of 

iniHiaD  for  .       .  _  i  i     .     i        t.    .       n  ^i_ 

thePrecepr. .   one  justice  only,  even   though  it  be  that  ot  the  custos 

rotulonim,    for  the  words  of  the    mandamus   clause    in 

the    Commission    are  ^'that    the    sheriff'   shall    cause  a 

jury  to  appear  at  such  days    and   places,    as   the    said 

justices,  or  any  two  or  more  of  them,  as  aforesaid,   shall 

appoint.  • 

Where  there  is     It  should  appear  that  though  there  be  no  precq>t  in 

DO  precept      ^j-i^ing  to  the  sheriff,  or  an  irregular  precept,  yet  if  a 

Session  be  actually  holden,  the  proceedings  had  there  will 

be  good.    No  persons  can  be  compelled  to  attend,  if  no 

precept  be  issued ;  but  if  they  do  in  fact  attend,  and  the 

duties  of  a  Session  be  regularly  performed,  the  irregularity 

in  convening  it  is  cured  thereby,  f 

Where  there        It  has  been  doubted  whether,  if  two  or  more  sets  of 

more  precepts,  j^^^c^  appoint  two  or   more    General  Sessions,    to  be 

holden  at  the  same  time,  any,  or  all,  and  which  of  them, 

are  good.    But  such  an  event  may  happen  without  either 

mistake  or  misbehaviour  in  the  justices ;  and  there  seems 

to  be  no  reason  why  all  such  Sessions  should  not  be  legal 

and  of  equal  authority. 

Appearance,  and  service,  at  any  one  of  them,  would, 
indeed,  in  that  case,  operate  as  a  discharge  of  service  at 
the  others.  |  But  the  arguments  that  have  been  used  to 
shew  that  such  duplicates  of  Sessions  would  themselves  be 
illegal,  have  been  drawn  from  a  supposed  analogy  to  .the 


*  Lamb.  377.  This  furnishes  a  further  illustratioii  of  the  reason 
why  the  authority  for  summopiog  a  Special  Session  need  not  be  the 
same  as  that  required  for  summoning  a  General  Session ;  viz.,  that  in  the 
former  case  no  precept  goes  to  the  sherifT,  because  no  jury  is  to  be  sum* 
monedybut  only  to  the  chief  constable  to  summon  the  parties  and  such 
other  persons  immediately  connected  with  their  jurisdiction^  the  pre* 
icnce  of  whom  may  be  required.  In  the  latter  the  precept  is  directed  to 
besentto  the  sheriflf,  by  the  same  instrument  which  confers  on  the  jus* 
ticethe  authority  ofacourtof  criminal  jurisdiction,'  and  which  renders 
tt  jury*  and  all  the  other  appendages  of  such  a  tribunal,  imperatively 
necessary. 

t  2  U.  llaym.  lje38.  J  Com,  Dig.  tit.  Just, 
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cans  of  Spedal  Seasiona,  and  those  too  direct^  by  statute, 
whkb  do  not  apply.* 

But  if  such  precepts  were  multiplied  wantonly  or  for  Preceptiissuedl 
ainister  pnipoees,  the  Justices  issuing  them  would  subject  ||[®"^'°^''®P*' 
tlKmsdves  to  be  punished  by  information  in  B.  R.  or 
bf  having  their  commissions  superseded  by  die    Lord 
Chancellor.f 

Geveial  Quarter  Sessions,    are  such  Sessions  as  Qoarterly. 
ire  regularly  holden  erery  quarter  of  a  year,  under  the 
utbori^  of  statute. 

The  12  Rich.  2.  c.  lO.  directs,  that   ^  the  justices  shall  By  if  Skfc.  ft. 
Ittp  their  Seasicms  in  every  quarter  of  the  year  at  least, 
ud  by  three  days,  if  need  be,  on  pain  of  being  punished 
iccording  to  the  discretion  of  the  king's  council,  at  the 
nitofevery  man  that  will  complain.'' 

And  by  2  Hen.  5.  st.  1.  c.  4.  the  particular  time  {n  Qaarten  4esi|E- 
^oy  quarter  of  a  year  shall  be  as  follows;  *'  to  wit,  in  the  2^iieD.V. 
^  week  after  the  feast  of  St  Michael,  in  the  first  week  after 
^  Epiphany,  in  the  first  week  after  the  clause  of  Easter ; 
^  io  die  first  week  after  the  traosUtion  of  St.  Thomas  the 
^ItttjT  (Thomas  »  Becket),  and  more  ifften  if  need  be" 

A  recent  statute^  %  however,  after  reciting  that  it  would 
^^Dotribute  to  the  ecmvenience  of  those  who  have  to  attend 
^^  if  the  time  of  holding  the  Michaelmas  Quarter 
S^Bioos  were  altered,  directs  that  for  the  future  ^^  all 
Qosrter  Sessions  for  the  Michaidmas  Quarter  shall  in 
^  year  be  holden,  for  every  county,  riding,  division, 
^»  borough  and  place^  within  England  and  Wales,  and 
^  Berwick*iq)on-Tweed,  in  the  first  week  after  the 
^cf^sxth  day  of  October,  instead  of  at  ih^  time  now 
Rioted  for  holding  the  same ;  and  that  all  acts,  mattery 
ttd  diiogsy  done,  performed  and  transacted,  at  the  time 
IfoiQted  by  this  act  for  holding  the  said  Michaelmas 
'wter  Sessions,  shall  be  as  valid  and  binding,  to  all  intuits 
^  puposes,  as  if  the  same  had  been  done,  performed,  and 
^''osacied,  at  the  time  heretofore  appointed  for  the  holding 
of  SQch 


*  ^Tenn  Rep.  4S1.       t  I^h-  c.  185.        }  54  Geo.  3.  c.  84. 

c 
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Bnt  London  and  Middlesex  are  exduded  from   the 
operations  of  the  Stat,  by  sect  2.* 
VariBtiom  If  the  feast  day  fall  on  Sunday,  the  Sessions  shall  be 

Jld  raie!^°*"  holden  in  the  week  following,  and  not  the  same  week,  f 

But  in  point  of  fact,  the  Quarter  Sessions  are  variously 

holden  in  several  counties,  some  on  one  day,  some  on 

another ;  and  they  are  all  equally  good,  for  the  stat*  of 

Hen.  5.  is  only  directory,  and  in  the   affirmative,  and, 

therefore,  if  they  be  only  holden  according  to  the  general 

directions  of  the  stat.  of  Rich.  2.  they  will  be  valid.  % 

la  Mtddleiex.       In  Middlesex  it  is  provided  by  statute  specially,  that 

Sessions  shall  be  holden  twice  in  the  year  at  least,  and 

oftener  if  need  be;  § — and  in  fact,  from  the  necessity  of  the 

case,  they  are  actually  holden  eight  times  in  the  year.  || 

Jttrisdictioo  ^       The  jurisdiction  and  authority  of  the  Court  of  General 

5lhe"S)wrof  Quarter  Sessions  makes  the  subject  of  ^  separate  chapter 

Geoerai  Qoar-  hereafter,  and,  therefore,  it  is  sufficient  here  merely  to 
ter  Seasioos. 


*  The  Sessions  for  the  county  of  Middlesex,  and  those  in  the  cities  of 
London  and  Westminster,  are  governed  by  regulations  in  many  respects 
differing  from  those  which  prevail  in  other  parts  of  the  kingdom.  Besides 
an  obsolete  stat.  of  Hen.  6.  (to  be  hereinafter  noticed  respecting  the  limi- 
tation as  to  number  of  Sessiont  to  be  holden  annually  for  the  county  of 
Middlesex),  it  is  to  be  observed,  that,  in  point  of  fact,  there  are  four  General 
Sessions  as  well  as  four  General  Quarter  Sessions  holden  periodically ;  but 
the  latter  are  not  holden  precisely  at  the  same  time  as  in  other  counties,  but 
as  near  thereto  as  convenient ;  and  the  former  as  nearly  as  possible  to 
the  middle  of  the  intervening  periods ;  but  both  have  equal  jur^iction 
to  take  and  try  indictments,  except  in  cases  specially  provided  against  by 
statute  (2  Black.  Rep.  1051).  In  Middlesex  also  the  justices  have  a 
Commission  of  Oyer  and  Terminer.  Although  the  city  and  liberty  of 
Westminster  have  a  separate  Commission  from  the  county  of  Mid- 
dlesex, yet  indictments  for  oflfences  committed  within  such  city  and 
liberty,  are.  with  in  the  cognizance  of  the  Session  of  the  Peace  for  the 
county  of  Middlesex ;  and  if  a  party  be  bound  by  recognizance  to  pre- 
fer a  bill  of  indictment,  and  prosecute  for  an  offence  at  the  next  Session 
of  the  Peace^  to  be  holden  for  the  city  and  liberty  of  Westminster,  and 
such  party  so  bound  do  in  fact  prefer  a  bill  for  the  offence  at  the  next 
Session  for  the  county  of  Middlesex,  it  is  holden  to  be  in  compliance 
with  the  terms  of  the  recpgnizance. 

t  «  Hale  49.  J  Id.  50.  §  14  Hen.  6-  c.  4. 

11  2  Hale,  49,60.-2  Black.  R.  1051. 
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observe^  that  by  34  Edw.  3.  c  1.  it  esteads  to  the  trying 
and  detemuniiig  all  felonies  and  treqmsses  whatsdever. 
This  general  power  however,  is  to  be  understood  with 
limitatioii,  especially,  that  it  does  not  extend  to  the  trial  of 
new  ol&noes  erected  by  act  of  parliament,  unless  the  par- 
ucokr  statute  which  makes  or  dechires  the  offence,  gives  the 
oogoizaiice  of  it  to  the  justices  in  session,*  either  directly, 
or  by  necessary  inference. 

The  subjects  which  have  been  made  especially  cogni- 
aiAe  in  this  way,  are,  generally^  such  as  relate  to,  appren- 
tices, the  game^  highways,  publicans,  the  settlement  and 
piovinan  of  the  poor,  servants,  and  vagrants. 

If  it  happen  on  the  day  appomted  for  holding  .the  Justices  not 
SoDon,  that  a  sufficient  number  of  justices  (two,  one*'^'^^"'* 
ivbereof  is  of  the  quorum)  do  not  appear,  it  is  usual  to 
nffier  the  Session  for  that  quarter  to  be  lost  But  if  public 
convenience  require  it,  a  precept  may«  be  issued  to  the 
sheriff  to  convene  a  Session  under  the  hands  and  seals  of 
twojnstices,  one  being  of  the  quorum,  and  to  return  a 
jury;  and  if  such  Session  be  mtkin  that  quarter j  that  is  to 
sqr,  previous  to  the  day  for  the  succeeding  quarterly 
Seasian  pointed  out  by  the  stat  of  Hen.  5.  it  will  be  a 
good  Quarter  Session,  for  that  quarter  in  which  the 
prerioos  Session  was  lost,  f 

This  point  may  occasionally  be  of  considerable  import- 
snce ;  because,  although  for  many  purposes  a  General  Session 


•  Salk.  406.— Ld.  Raym.  1144. 

f  2  Hawk.  c.  8.— But  though  the  stat.  of  Hen.  5.  as  has  been  already 
after  direcdng  the  specific  periods  at  which  the  foar  Quarter 
shall  be  holden,  proceed  to  say,  that  they  shall  be  holden 
if  need  be,''  it  does  not  mean  to  direct  that  more  than  one 
migumi  Qfutrier  Session  shall  be  within  one  quarter ;  but  merely  that, 
being  summoned  and  actually  holden^  if  the  occasions  of  the 
kty,  or  other  district,  require  it,  that  Session  shall  be  adjourned 
frooa  time  io  time,  as  such  occasion  may  render  convenient,  and  that 
dme  adjournments  are  what  the  words  **  or  oftener  if  need  be"  refer 
^  This  decision  does  not  interfere  with  what  has  just  been  laid  down, 
m.  that  tf,  for  any  cause,  the  first  summoned  regular  Quarter  Session 
be  Ml  actually  holden,  another  original  Quarter  Session  may  be  sum* 
wUkmihui  Quarter,  which  will  be  good,  as  well  as  any  adjoura- 
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BMght  be  sofficktit,  wfaer^  any  act  is  directed  to  be  done  at 
a  Obmseal  QiTARTcn  Seauon,  die  focmaiities  incident  to 
Am  pairticttlMr  species  of  Session  may  be  necessary  to  be 
Obaerved.    This  caae  may  not  unfrequentiy  happen   re^ 
fl^ptsttlng  a|sipeak  given  by  divers  statutes,  which  are  generally 
direiMd  CO  be  to  ttie  next  Quarter  Sesttons  of  the  Peace. 
In  mdk  case  a  General  Session,  which  was  not  also  a 
Quarter  Session,  could  not  entertiun  them.* 
ContiDuance       Whenever  holden,  the  whole  Session,  althongh  it  may  con- 
fer more  than  ^^g  x^^  or  more,  days,  is,  in  point  of  law,  considered  as 
of  ^ne  day.    Hence  it  foUows  that  the  justices  may  change 
Orden  may  be  their  opinions  a)t  any  time  while  such  Session  continuesip 

altered.  ^^  ^^^  ^^^  ^j^^j^  <»ders.  f 

BntineM  not        But  if,  ffom  the  justices  being  equally  divided,  or  other 
concluded.      tause^  no  c<»iclusion  be  come  to,  and  no  adjournment  take 
{>lMe,  no  order  on  any  thing  that  may  have  come  before 
them,  can  be  made  at  a  subsequent  Sessions.  X 


«*< 


meats  af  it.  Uader  this  ezplaiiatioii^  the  following  cases  are  cocnpatH 
ble  with  ihe  doctrine  kid  down  by  Hawkins,  and  lead  to  the- conclu- 
sions here  drawn. 

Hil.  Term.  20  Geo.  2.  appeal  was  made  to  the  Quarter  Session,  held 
April  7,  against  an  order  of  removal.  The  Session  was  adjourned  to 
Apnril  9,  when  for  want  of  a  snfitcient  number  of  justices  nothing  was 
done.  April  lllh,  a  Session  was  held,  and  adjoomed  to  the  14th, 
wliea  the  appeal  was  albwed.  It  was  moved  to  quash  the  «tder  of 
SessioiH  as  made  without  jurisdiction,  the  Session  ending  for  want  of 
an  adjournment  on  the  9th  ;  and  of  that  opinion  was  the  Court,  for  the 
words  in  stat.  9.  Hen.  5.  c.  4.  and  more  qften  if  need  he,  w^e  never 
considered  as  giving  more  than  one  original  Session  in  a  quarter,  but 
only  em|)0wertng  a<iDoumroent8.  The  country  most  take  notice  of 
adfournmcfits,  but  are  not  supposed  to  expect  a  new  Session  tiU  the 
vswd  time.*«-Order  of  Session  quashed.    2  Str.  IS63. 

So  in  the  case  of  R.  v.  West  Torrington,  Tr.  22  &  23  Geo.  2.  the 
Session  was  held  at  Kirton,  and  from  thence  adjourned  toCaislor,  at 
which  place  no  Session  was  held  piinoant  to  the  said  acyoumment  ;-— 
afterwards  a  Session  was  held  at  Homoaatle ;  and  the  appeal  was  heard 
and  determined  there.  By  the  Court.  The  Session  at  Homcastle 
could  not  take  up  the  appeal  for  want  of  jurisdiction :  a  Quarter-Session 
must  be  holden  four  times  in  a  year,  as  directed  by  statute  i  and  it  may 
be  adioumed  from  time  to  time,  and  from  place  to  place ;  but  if  it  ie 
ence  dropped,  it  cannot  be  resumed*    Boir.  S.  C.  893. 

«  15  E.R.GS8.  t  S  Salk. GG6.  t  «Bolt.  713. 
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Wlicrefore^  in  the  event  of  an  equal  divUipn  of  tbt 
justices,  it  is  proper  for  the  elerk  of  the  peace  to  eRter  sn  AdjoanuneDte. 
adjournment* 

The  justices  who  issue  the  precept  to  convene  a  Quarter  The  placet 
Session,  may  name  any  place  within  the  county,  divisioii^  Jjj''  *•  ^ 
riding,  or  h'berty,  for  which  it  is  summoned,  as  that  where  it 
is  to  be  holden,  according  to  their  discr^ion ;  and  thith^ 
bU  oflkers  and  suitors  of  the  court  will  be  bound  to  give 
&aT  attendance,  f 

In  counties,  wherein  the  situation  of  the  chief  towu  is 
Dot  central,  or  the  population  is  very  unequally  diatributed 
in  the  different  parts,  the  greatest  portion  being  at  a  dis- 
tance from  the  county  town,  it  is  usual,  as  it  is  both  lawful 
and  expedient,  to  hold  the  Sessions  successively  at  twQ  que 
ffiore  of  the  principal  places  within  the  county,  whei^ 
proper  accommodations  for  the  purpose  ar^  to  be  obtained. 
In  other  counties,  where  similar  circumst^ce^  exist,  it 
is  usual  to  adjourn  every  Session  from  one  quarter  of 
tke  coun^  to  another. 

Foaic  OF  A  Prbcbpt  to  Summon  a  Session.^ 

(^     -.        f    We  A.  B.  and  C.  D.  Esqs.,  two  of  the  justice^ 

J  y \oi  our  Sovereign  Lord  the  King  assigned  tQ 

^>  the  peace  in  the  county  of aforesaid,  and 

^  to  hear  and  determine  divers  felonies,  trespasses,  ai>d  other 
miideineanors  committed  in  the  same  county,  one  of  us  being  of 
^quorum,  to  the  sheriff  of  the  same  county,  greeting:  On  the 
^alf  of  our  said  Sovereign  Lord  the  King,  we  command 
JOQ,  "that  you  omit  not,  by  reason  of  any  liberty  within  your 
coonCj,  f  but  that  you  enter  therein,  and  that  you  cause  to 
Me  before  us,  or  some  other  justices  assigned  to  keep  the  peace 
b  the  laid  county,  and  also  to  bear  and  determine  divers  felonieSf 
^'^'ptties,  and  other  misdemeanors  in  the  said  county  com* 

ttitid,  on the  ......  day  of now  pest 

^>ning,  at  the  hour  of in  the  forenoon  of  the  same  day. 


r.ii,  i.c 


•  8  Bott.  713.  t  Lamb.  b«  4.  c.  9.^Db1c.  1S5. 

}  Iiop.  OK  Sher.  Sd  edit  S52, 

i  If  diere  be  a  Liberty^  or  other  Franchise  in  the  County,  possessiq^ 
toochsivc  jurttdictioa^  that  is  to  say,  a  jnrisdtotion  in  which  the  jus- 
^  of  the  county  $l  large  (ire  prohibUulJram  ini^ering,  it  will  ^  pror 
R«HiiiisiiM,lpadilinthi#pl#«f,  {arfept  thf  Hheriy  i/ ^,., ^ 
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at, •••••'••••  in  the  said  county,  twenty  and  four  good  and 
lawftd  men  of  Uie  body  of  the  county  aforesaid,  then  and  there 
to  enquire,  present,  do,  and  perform,  all  and  singular  such 
things,  which  on  the  behalf  of  our  said  Sovereign  Lord  the  King^ 
shidlbe  enjoined  to'  them; — also  that  you  make  known  to  ^1 
coroners,  keepers  of  gaols,  and  houses  of  correction,  high 
constables  and  baili&  of  liberties,  within  the  county  aforesaid^ 
that  they  may  be  then  and  there  to  do  and  fulfil  the  things 
which,  by  reason  of  their  offices,  shall  be  to  be  done.  Moreover^ 
that  you  cause  to  be  proclaimed  through  the  said  county  in  pro- 
per places  the  aforesaid  Session  of  the  reace,  to  be  holden  at  the 
day  and  place  aforesaid,  and  do  you  be  then  there,  to  do  and 
execute  those  things  which  belong  to  your  office.  And  have 
you  then  and  there  as  well  the  names  of  the  jurors,  coroners^ 
Keepers  of  gaols,  and  houses  of  correction,  high-constables 
and  bailiflb,  aforesaid,  as  also  this  precept* 

Given    under  our  hands  and  seals  at in  the 

county  aforesaid,  the day  of • .  in  the 

year  of  the  reign  of 

When  the  sheriff  shall  have  received  this  precept,  it 
becomes  his  duty  to  direct  several  warrants  to  the  bailifis 
of  liberties  and  hundreds,  containing  the  substance  of  it 
in  the  following  form. 

r^^j^     r        r     P*  Q-  Esquire,  sheriff  of  the  county  afore- 

ootimy  er. . . .  I  gaid,  to  G.  H.  BaUiff  of  the  hundred  of 

in  the  said  county  greeting :  By  virtue  of  a  precept  under  the 
hands  and  seals  of  A.  B.  and  C.  D.  Esquires,  two  of  his  Majesty's 
justices,  appointed  to  keep  the  peace  in  the  said  countv ;  and 
also  to  hear  and  determine  divers  felonies^  trespasses,  andf  other 
misdemeanors,  committed  in  my  said  county,  one  of  them  being 
of  the  quonmif  to  me  directed. 

These  are  in  his  Majesty's  name  to  will  and  require  yon^  that 
you  forthwith  make  known  by  open  proclamation,  in  every  market 
town,  and  all  other  places  convenient  within  the  hundred  oF 
•  ••••••...  aforesaia,  that  the  next  General  Quarter  Session  or 

the  peace  of,  and  for,  the  county  aforesaid  is  to  be  holden  and  kept 

at in  the  town  of in  the  county  aforesaid,  on  Wed* 

nesday,  the day  of now  next  ensuing,  at  the  hour  of* 

nine  of  the  clock  in  the  forenoon  of  the  same  day ;  and  that  you 
give  notice  to  all  justices  of  the  peace,  coroners,  keepers  oF 
eaols,  and  houses  of  correction,  and  high  constables  of  the  said 
hundred,  that  they  be  then  and  there  present,  to  do  and  perfona 
that  which  to  their  several  offices  doth  appertain :  And  tliat  all 
those  who  ou^ht  to  prosecute  any  prisoner  or  prisoners  in  the 
gaol  of  the  said  county,  or  who  are  bound  over  then  to  appear 
and  answer,  be  thqp  and  there  present,  to  prosecute  against 
tiiem  according  to  law:  And  also  that  you  summon  «id  warn 
the  persons  whose  names  are  underwritteoi  that  they  be  then^ 


SESSIONS  OF  THE  PEACE.  5tS 

iad  diere,  present  to  serve  on  the  grand  jury,  and  to  inquire  on 
bis  Mnesty's  behalf,  for  the  body  of  the  county  aforesaid,  for 
aH  soco  matters  and  things  as  shall  be  then  and  there  given 
tbem  in  char^ :  and  also  that  you  summon  and  warn  the  oer- 
soDS  onderwntten,  being  able  and  sufficient  freeholders  otthe 
said  hmulred  that  they  be  then  and  there  present  to  serve  on  the 
petty  iiny  f*r  his  Majesty's  service :  And  that  yourself  be  then 
and  there  present  to  malce  return  thereof.  And  herein  neither 
yoQ  nor  tfaem  may  fail,  at  your  and  their  perils.    Given  under 

the  seal  of  oiy  office  the day  of in  the 

• .  year  of  the  reign  of  our  Sovereigi  Lord  George  the 

Third,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender  of  the  Faith,  &c.  and  in  the 
year  of  our  Lord 

Then  the  sheriff  makes  his  return  of  the  summons  to 
the  Sessicms,  thus : 

The  execution  of  this  precept  appears  in  certain  panneis 
hereto  annexed.  I  further  certify  that  I  have  given  notice  to  4II 
coroners,  keepers  of  gaols  and  houses  of  correction,  hiffh-con* 
gtiblcf  and  baQifis  of  liberties  within  my  county,  to  be  and 
appear  at  the  time  and  place  within  mentioned,  to  do  and  per- 
fbnn,  &c. ;  and  have  caused  to  be  proclaimed  through  my  county, 
ia  proper  places,  the  Session  within  mentioned. 

The  answer  of 

Then  on  a  piece  of  parchment,  write  the  names  of  the 
jurors,  coroners,  keepers  of  gaols,  &c. 

The  Style  of  the  Sessions. 

f^ .    ^^         €     The  General  Quarter  Session  of  the  Peace 

t^»*y2r..--|  holden  at  in  the  town    of 

•  ..  in  and  for  the  said  county  on  the day 

of in  the  ........  vear  of  the  reijgn  of  our  Sever 

leicn  Lord  George  the  Third,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender  of  the  Faith,  and  so  forth, 

before and Esquires,  and  other8,justices 

af  our  Scrvereign  Lord  the  King,  assigned  to  keep  the  peace  in 
the  said  oonnty ;  and  also  to  hear  and  determine  clivers  felonies, 
trespasses,  and  other  misdemeanors  in  the  said  county  committed, 
aid  of  the  qwnum^  and  so  forth. 


94^ 


CHAPTER  IL 


titE   DUTY  OF  ArrCNDANOS   UPON  TRE  SESSIONS. 

Of  the  Custos  Roiulorumf  Justkes,  Sheriff,  Clerk  of  the 
Peace,  Coroner,  Gaolers,  Constables,  Jurors,  SuitorSf 
Pleaders,  ^c.  with  their,  and  every  of  their,  Duties, 
Oaths,  Privileges,  Indemnities,  Fees,  S^c. 

CoBtos  teota-    XhE  Custos  Rotulorum  is  the  principal  personage  in 
lonun.  ^^  constitution  of  the  Session  of  the  Peace. 

He  is  the  first  dvil  officer  in  the  county,  as  the  Lord 
'  Li^Uttoant  is  the  highest  military  one :  of  late  years,  in- 
deed, it  has  been  usual  for  the  same  person  to  hold  both 
offices,  but  they  are  entirely  distinct  in  their  appointments 
and  duties.*  He  has,  as  his  title  implies,  the  custody  of 
the  rolls,  or  records  of  the  sessions  of  the  peace,  and  of 
the  commission  of  the  peace.  He  is  nominated  by  the 
King  under  his  sign  manual,  selected,  as  Lambard  in- 
forms us,  ''  either  for  wisdom,  countenance,  or  credit.*^ f 
He  is  always  himself  a  justice  of  the  peace  and  quorum,  in 
the  county  wherein  he  has  his  office ;  but  he  has  neverthe- 
less been  generally  considered  rather  in  the  light  of  a 
minister,  than  a  judge,  on  account  of  the  special  charge  in 
the  commission — *'  Quod  ad  dies,  et  loca  predicta,  brevia 
prcecepta,  processus,  et  indictamenia  predicta  coram  te,  et 
4ictis  sodis  tuis  venire  fadasJ'^ 
How  appoint-  '*  No  }3erson  shall  be  appointed  to  the  office  of  Custos 
Rotulorum  within  any  shire,  but  such  as  shall  have  a  bill 
signed  with  the  King's  hand  for  the  same;  which  shall  be 
a  warrant  to  the  Lord  Chancellor  to  make  a  commission, 
assigning  the  same  person  to  be  Custos  Rotulorum,  until  the 
King  hath  by  another  bill  appointed  one  other  person  to 


«d. 


*  4  Black.  Com,  972.  f  Lamb*  b.  4.  c  s'. 
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Ittve  the  office ;  and  the  Custos  Roitdcrum  shall  exercise  the 
oflke  by  hinwielf,  or  his  deputy,  learned  in  the  laws,  accord- 
iag  to  the  tenor  of  their  commission.''  *  , 

Bat  the  Archbishop  of  York,  the  Bishop  of  Durham^ 
the  Bishop  of  Ely,  and  all  to  whom  the  King  or  his  pro* 
gCDitorsy  by  letters  patent,  have  granted  any  liberty  to 
make  any  of  the  said  officers  Custos  Rotukrumy  shall  enjoy 
the  same  liber^.f 

TThe  Ckistos  Roitdorum,  by  virtue  of  his  place,  having  the  To  attend 
custody  of  the  rolls  of  session  ought  to  attend  the  sessions  ^^^'^'"^ 
by  himself,  or  his  deputy,  who  is  the  clerk  of  the  peace; 

He  is  directed  by  statute  '^  to  appoint  a  sufficient  per* 
9QO  residing  within  the  county,  to  execute  the  office  of  clerk 
of  the  peace,  by  himself  or  sufficient  deputy,  such  deputy 
hang  admiited  by  the  Custos  Rotuhrum^  so  often  as  the 
office  of  derk  of  the  peace  shall  be  vacant  f 

But  he  shall  not  sdl  the  said  place,  directly  or  indi* 
racdy,  under  the  penalty  of  losing  his  said  place  of  Custos 
Ratadomm,  and  forfeiting  double  the  value  of  what  he  shall 
have  taken  for  the  same,  to  be  recovered  by  him  that 
sue,  to  his  own  use,  in  any  of  the  Courts  of  West- 


Thb  Justicbs,  by  whom  the  session  is  to  be  holden,  The  Juticet. 
ar^  of  course,  the  next  persons,  after  the  Custos  Rotu- 
kmim,  to  be  noticed. 

It  refinires  at  least  two  Justices  to  compose  a  session,  How  many 
whereof  one  must  be  of  the  quorum.    This  appears  from  "ot^bV* 
the  very  words  <if  their  commission,  which  are,  so  far  as  SeNioo. 
they  relate  to  the  present  subject  of  consideration,  as 
fbiknrs.     ^  We  have  also  assigned  you,  and  every  two^ 
•r  more,  of  you,  of  whom  any  one  {quorum  unus)  of  you 
dMK  said  A.  R,  C.  D.,  &c.  we  will  shall  be  one,  our 
iastioes  to  enquire  the  truth  more  fully,  by  the  oath  of 
good  and  lawfiil  men  of  the  aforesaid  county,  by  whom 


*  S7  Men.  S.  c  I. — I  Wm.  &  Ma.  slat  1.  c.  di. 

t  37  Hen.  8.  c.  1.  t  lb.  $  Wm.  At  Ma.  tt  1.  c.  Sl. 
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the  truth  of  the  matter  shall  be  better  known,  of  all  and 
all  manner  of  felonies,  poisonings,  enchantments,  sor« 
ceries,  trespasses,  ibrestallings,  regratings,  engrossings, 
and  extortions,  whatsoever;  and  of  all,  and  singular, 
other  crimes  and  offences  of  which  the  Justices  of  our 
Peace  may  or  ought  lawAilly  to  enquire,  &c.  &c.— And 
to  hear  and  deterniine  all,  and  singular,  the  felonies, 
poisonings,  &c.  &c*  aforesaid,  &c.  &c.  according  to  the 
laws  and  statutes  of  England,  &c. — And  the  saihe  of- 
fenders, and  every  of  them  for  their  offences,  by  finesr, 
ranscmis,  amerciaments,  forfeitures,  and  other  means,  as 
according  to  the  law  and  custom  of  England,  or  form  of 
the  ordinances  and  statutes  aforesaid,  it  has  been  accus^ 
tomed,  or  ought  to  be  done,  to  chastise  and  punish. 

^  And  therefore  We  command  you  and  every  of  you, 
that  to  keeping  the  peace,  ordinances,  statutes,  and  all 
and  singular  other  the  premises,  you  diligently  apply 
yourselves; — and  that  at  certain  days  and  places,  which 
you,  or  any  such  two  or  Tnore  of  you  as  aforesaid,  shall 
appoint  for  these  purposes,  into  the  premises  ye  make 
enquiries;  and  all  and  singular  the  premises  hear  and 
determine,  and  perform  and  iiilfil  them  in  the  aforesaid 
form,  doing  therein  what  to  justice  appertains,  accord- 
ing to  the  law  and  custom  of  England :  saving  to  us  the 
amerciaments  and  other  things  to  us  therefrom  belong- 
ing. 

**  And  we  command  by  the  tenor  of  these  presents  our 
sheriff  of  M.  that  at  certain  days  and  places,  which 
you,  or  any  such  two  or  more  of  you,  as  aforesaid,  shall 
make  known  to  him,  he  cause  to  come  before  you,  or 
such  two  or  more  of  you,  as  aforesaid,  so  many  and  such 
good  and  lawful  men  of  his  bailiwick,  (as  well  within 
liberties  as  without)  by  whom  the  truth  of  the  matter  in 
the  premises  shall  be  the  better,  known  and  inquired 
into." 

Such  then  is  the  foundation  of  the  authority  by  which 
any  two  Justices  of  a  county,  division,  riding,  or  liberty^ 
one  being  of  the  guarunij  may  hold  a  General  Quarter 
Session  of  the  peace. 
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FcHm^ly  it  was  costoinary  to  appoint  only  a  sdect  Judca  of 
number  of  Josdoes,  eminent  for  their  skill  and  discretion^  ^l'^^^"""- 
to  be  of  the  quorum;  but  now  the  practice  is  to  advance 
almost  all  of  them  to  that  dignity,  naming  them  all  over 
•gain  in  the .  quorum  clause,  except  perhaps  only  some  one 
mconsiderable  person  for  the  sake  of  propriety.* 

Indeed  the  advancem^it  of  learning  in  modem  times, 
made  any  distinction  of  this  kind  unnecessary,  long  before 
it  was  removed  in  any  instance  by  legislative  provision,  or 
efcn  by  the  extension  just  noticed  in  the  commissions. 

The  first  statute  which  recognized  this  alteration,  was  in 
the  26tb  of  Geo.  S.f  which  enacted  that  no  act,  order, 
ac^odicBtion,  warrant,  indenture  of  apprenticeship,  or  odier 
instrument,  done  or  executed  by  two  or  more  Justices, 
which  doth  not  express  that  one  or  more  of  them  is  of  the 
quorum  (although  the  statutes  respectively  require  that  one 
of  die  Justices  shall  be  of  the  quorum)  shall  be  impeached, 
«t  aside,  or  vacated  for  that  defect  only. 

And  by  a  subsequent  statute,  {  in  cities,  boroughs, 
tovns  corporate^  franchises,  and  liberties,  which  have  only 
one  Justice  of  the  quorum^  all  acts,  orders,  adjudications, 
wirranta,  indentures  of  apprenticeship,  or  other  instru* 
nenlB,  done  or  executed  by  two  or  more  Justices,  qualified 
to  act  therein,  shall  lie  valid,  although  neither  of  the  said 
Jattifm  shall  be  of  the  quorum* 

It  may  therefore  now  be  fairly  admitted,  that  any  two,  of 
mo^e,  of  the  persons  named  in  the  commission  of  the  peace 
far  sarf  county,  division,  riding,  or  liber^,  are  competent 
U>  hold  a  General  Quarter  Session  for  die  same,  respeo* 
txveij^  having  complied  with  the  requisite  forms  prescribed 
by  dhrers  statutes,  all  of  which  are  directed  to  secure  three  • 

objects;  viz.  that  the  persons  executing  an  office  of  so 
nrodi  trust  and  responsibility,  shall  be  in  such  situations 
of  lifi*^  as  to  oBer  a  reasonable  presumption  that  they  will 
be  aborve  corruption;  secondly,  that  they  shall  be  loyal 
salgectB  of  diat  government,  the  peace  of  which  they  are 
appomted  to  protect;  and,  thirdly,  that  they  shall  be  con- 
fccBiisU  to  the  religion  of  the  State. 

•  lBbck.Com.35t.         t  96Geo.9.c.87-         t  7Geo.3.c.tl. 
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The  specific  qualities,  by  which  they  are  partieularly 
pointed  out,  are  that  '*  they  shall  be  of  the  most  sufficient 
knights,  esquires,  and  gentlemen  of  the  law."  *  And  they 
must  be  resident  within  the  counties  for  which  they  actf 
Property.  And  must  be  possessed  qf^  in  law  or  equity,  for  their  own 
use  in  possession,  a  freehold,  copyhold,  or  customary  e8tate9 
for  life,  or  for  some  greater  estate,  or  an  estate  for  same 
long  term  of  years,  determinable,  upon  one  or  more  lives^ 
or  for  a  certain  term  originally  created  for  twenty*one  years 
or  more,  in  lands,  tenements,  or  hereditaments,  in  England 
or  Wales,  of  the  clear  yearly  value  of  100/*,  above  what 
will  discharge  all  incumbrances  affecting  the  sam^  and  all 
rents  and  charges  payable  out  of  the  same ;  or,  be  entitled 
to  the  immediate  reversion  of  remainder  of  lands  leased  for 
one,  two,  or  three  lives,  or  for  any  term  of  years  deter- 
minable on  the  death  of  <me,  two»  or  three  lives,  upon 
reserved  rents  of  the  clear  yearly  value  of  300/«,  $  and  if 
any  Justice  shall  act  without  such  qualificatum^  he  shall 
forfeit  100/. } 


♦  13  Ric.  2.  7. 

t  Hen.  5.  St.  1.  c.  4.  but  now  by  2B  Geo,  3.  c.  4^.  any  Justice 
acting  as  such  for  any  two  or  more  counties,  being  adjoining  counties^ 
may  act  in  all  matters  and  things  whatsoever,  concerning,  or  relating  to, 
any  or  either  of  the  said  counties,  provided  he  be  resident  in  one  of 
them. 

t  5  Geo.  2.  c.  11. ;  18  Geo.  2.  c.  20. 

§  Therefore  it  is  not  sufficient  that  he  be  possessed  of  the  qualifica- 
tion  required  at  the  time  of  his  taking  upon  himself  the  office,  but  be 
mast  continue  to  possess  it,  so  long  as  he  continues  to  act,  or  he  will 
incur  the  penalty. 

Action  qui  tarn  was  tried  at  York  summer  assizes,  1817,  Wright 
V.  Horton.  It  was  to  recover  certain  penalties  for  acting  as  a  justice  of 
the  peace  on  several  occasions  in  and  for  the  county  of  York,  not  being 
at  the  said  several  times  in  possession  of  the  property  required  by  law. 
The  facts  of  the  case  were,  that  Mr.  Horton,  the  defendant,  had  been 
appointed  a  justice  of  the  peace  for  the  county  of  York,  at  a  time  whea 
be  was  possessed  of  great  wealth,  had  sued  out  his  dedimus,  delivered  ia 
a  schedule  of  the  property  on  which  he  claimed  his  qualification,  taken 
the  oaths  required,  and  acted  several  years  as  a  magistrate,  with  honour 
and  reputation.  Subsequently  to  this,  however,  his  affiiirs  became 
deranged,  and  he  was  in  Yorlc  Castle  at  the  suit  of  certain  editors, 
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And  to  fiecure  the  particular  otgect  intended  by  these 
immflioiiSy  no  person  shall  be  capable  of  acting  as  a  Justice 
of  tbe  Peace,  who  shall  not,  before  he  acts,  at  some  general 
or  quarter  sesMon  for  the  county,  or  division,  &c  for  whidi 
he  imenda  to  act,  take  and  subscribe  the  fcdlowing  oath.* 

I,  A.  B.  do  swear  that  I  truly  and  bonajide  have  such  an  Oath  of 
estate  in  law  or  equity,  to  and  for  my  own  use  and  benefit,  con-  qiialiftcatiMk 
sisting  of  ^specifying  the  nature  of  such  estate^  xohether  messuage^ 
Imuty  rent  J  titke^  office,  benefice^  or  what  dse)  as  doth  qualify  me 
to  act  as  a  Justice  of  die  Peace  for  the  county,  riding,  or  division 

of according  to  the  true  intent  and  meaning  of  an 

Act  of  Parliament  made  in  the  eighteenth  year  of  the  reign  of 
his  Majesty,  King  George  the  Second,  entitled,  **  an  act  to 
aiaend  and  render  more  effectual  an  act  passed  in  the  fifth  year 
of  his  said  Majesty's  reign,  entitled  an  act  *  for  the  further  qualifi- 
csliana  of  Justices  of  the  Peace,' "  and  that  the  same  (except  where 
d  consists  of  an  office^  benefice^  or  ecclesiastical  preferment^  which 
it  dudl  be  sufficient  to  ascertain  by  their  known  and  usual  mmief .) 
as  lying,  or  being,  or  issuing  out  of  land,  tenements,  or  heredita- 

neits,  being  within  the  parish,  township,  or  precinct  of •' 

(or  in  the  several  parishes,  townships,  or  precincts  of . . . .  e« . . . 

and  ....«...)  in  the  county  of ,  (or  in  the  several 

of  *..•••..  and )   {as  the  case  may  be)* 


from  which  place  he  was  released  by  delivering  in  a  schedak,  and 
■iliinij^  m  assignment  of  aU  hit  property,  under  the  provisions  of  the 
loiolvent  Act  of  53  of  the  King:  so  that  it  was  impossible  he  could 
hate  any  property  previously,  but  what  such  assignment  must  have 
divested  him  of;  and  if  he  came  into  possession  of  any  qfter,  to  avail 
hiamdf  of  it,  as  a  defence  to  this  action,  he  must  have  given  notice  of 
it,  ivtaich  he  had  not  done.  Subsequent,  however,  to  his  liberation,  he 
had  eoDtiiiaed  to  act  as  a  Justice  of  the  Peace,  and  for  the  act  so  done. 
Ibis  actaon  sras  commenced.  It  was  intimated,  that  the  lady  of  the 
deficndaot  was  in  the  receipt  of  more  than  sufficient  to  operate  as  a  quali- 
ficatioQ  ;  bot  it  was  replied,  that  the  defendant  could  have  no  coutroul 
ofcr  this  property,  or  he  ought  to  have  assigned  it  over  with  the  rest  of 
his  cfiects  at  the  time  of  his  liberation  under  the  Insolvent  Act ;  and  if 
it  were  indeed,  as  must  be  presumed  by  his  not  having  so  done,  the 
•epoiaie  provision  of  bis  wife,  over  which  he  had  himself  no  controul, 
it  eoold  not  serre  him  as  a  qualification,  and  an  answer  to  thu  action. 

Wood,  B.  before  whom  the  question  was  tried,  directed  the  jury  to 
find  a  vesdiot  on  one  of  the  counts  of  the  indictment  for  a  single 
peaalty. 

•  i8Geadc.fi9. 
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Oftth  to  be  re-     This  oath  SO  taken  and  subscribed,  is  to  be  kq>t  among 

^  the  records  of  the  sessions,  by  the  clerk  of  the  peace,  who 

is  to  deliver  an  attested  copy  of  it  to  any  person  requiring 

At(ett«d  copy  the  Same,  on  paying  two  shillings  for  it,  and  such  attested 
copy  will  be  evidence  on  any  issue  in  any  suit  brou^t 
under  the  statute  which  requires  the  qualification** 

PeaaKy.  Any  person  who  shall  act  as  a  Justice  without  having 

taken  and  subscribed  the  above  oath  respecting  his  qualifi- 
cation, or  without  being  actually  qualified  according  to  the 
declaration  contained  in  it,  is  liable  to  a  forfeiture  of  lOOL 
one  moiety  to  the  poor  of  the  parish  in  which  he  most 
usually  resides,  and  the  other  moiety  to  whoever  will  sue 
for  the  same,  in  any  of  the  Courts  of  Westminster,  within 
six  months  after  the  commission  of  the  oflence.* 

Proof  to  be  on  The  proof  of  the  qualification  is  to  lie  on  the  defendant, 
*'*  ^^'  and  he  cannot  avail  himself  of  any  lands^  &c.  not  contained 
in  such  oath,  unless  he  deliver  a  notice  of  his  intention  to 
insist  on  such  lands,  &c.  to  the  plaintiff  or  his  attorney, 
in  writing,  at  or  before  the  time  of  pleading,  specifying 
such  lands,  and  the  parish  and  county  where  situated 
(except  ofiices  and  benefices,  as  before  excepted  in  the  oath 
itself),  t 

Where  the  lands  contained  in  the  said  oath  or  notice, 
are  together  with  other  lands  liable  to  any  charges,  rents, 
or  incumbrances,  for  the  purposes  of  this  act,  such  lands 
are  deemed  chargeable  only  so  far  as  the  other  lands  are 
not  sufficient  to  pay.  And  where  the  qualification  or  any 
part  thereof  consists  of  rent,  it  is  sufficient  to  specify  in 
such  oath  or  notice,  so  much  of  tlie  lands  out  of  which 
such  rent  is  issuing,  as  are  of  sufficient  value  to  answer 
such  rent.* 

DiBcontina-         Aft^  such.notice,  the  plaintiff  is  allowed,  if  he  think  fit, 

aoce  of  Bc-  to  discontinue  his  action  on  payment  of  cost3,  with  leave  of 
the  court;  but  if  he  discontinue  otherwise,  or  be  nonsuit, 
or  have  a  verdict  against  him,  the  defendant  will  be  enti- 
tled to  treble  costs.* 

•  18  Geo.  3,  c.  89, 

f  Id.  See  Wright  v.Hprtoo.    Nole^  «fi/tf,p.as. 
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These  provisions^  however,  respecting  pecuniary  qualifi* 
cation,  only  extend  tQ  what  are  usally  denominated 
"  Cnoi/y  Justices ; "  that  is,  to  the  description  of  persons, 
of  whose  pretensions  Government  is  supposed  to  know 
nothing  but  from  the  situation  they  fill  in  society,  in  regard 
to  property  only.  For  they  do  not  extend  to  persons  who, 
from  the  offices  they  hold,  or  the  rank  in  society  which 
they  fill,  are  supposed  to  be  previously  and  eminently 
<piaUfi^  ui  some  way  or  other  for  the  important  trust 

Thus,  they  do  not  extend  to  any  city,  town,  cinque*port,  Ezceptiooi. 
or  liberty,  having  Justices  of  Peace  within  their  limits. 

Nor  to  any  peer  or  lord  of  parliament,  or  to  the  lords 
of  the  privy  council,  justices  of  either  bench,  barons  of  the 
Exchequer,  attorney  or  solicitor-general,  the  justices  of 
the  great  sessions  of  Chester  and  Wales,  or  to  the  eldest 
son,  or  heir  apparent,  of  any  peer  or  lord  of  parliament,  or 
of  any  person  qualified  to  serve  as  a  knight  of  a  shire. 
Nor  to  the  officers  of  the  board  of  green-cloth,  or  the 
cooimissionersy  and  principal  officers  of  the  navy,  or  the 
tvo  under  secretaries  of  state,  or  the  secretary  of  Chelsea^ 
College,  where  they  usually  have  been  justices.  Nor  to 
the  heads  of  colleges,  or  halls,  or  the  vice-chancellors,  or 
to  the  mayors  of  Oxford  and  Cambridge,  but  that  they 
^y  respectively  be  Justices  in  the  counties  of  Oxford, 
Berksy  and  Cambridge,  and  the  cities  and  towns  within 
the  same.* 

Having  dismissed  the  subject  of  pecuniary  qualification, 
the  next  thing  to  observe,  is,  that  the  person  who  intends 
to  act  as  a  Justice,  must  sue  out  a  writ  from  the  Chancery, 
ciOed,  from  the  first  words  of  it,  a  writ  of  Dedimus 
potefto/em,  to  enable  him  to  take  "  the  oath  of  office," 
l^^ibre  some  other  acting  Justice  or  Justices,  to  be  certified  Dedimui  po» 
•nto  the  Court,  from  wliich  it  issues,  witliin  a  time  speci-  ****'^^*"- 
W,  by  the  clerk  of  the  peace. 

The  Foam  of  the  Oath  is  at  this  Day  as  follows. 

Ye  shall  swear  that  as  Justice  of  the  Peace  in  the  county  of  Oath  of  oficc;* 
>L  in  an  articles  in  the  King's  commission  to  you  directed,  you 

*  18  GeQ.  3.  c.  8g. 
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dwU  do  equal  right  to  the  poor  and  to  the  rich,  after  your  cunning 
wit  and  power,  and  after  tne  laws  and  customs  of  the  realm,  and 
statutes  thereof  made :  And  ye  shall  not  be  of  counsel  of  any 
quarrel  hanging  before  you :  And  that  ye  hold  your  sessions 
after  the  form  of  the  statutes  thereof  made :  And  the  issues, 
fines,  and  amerciaments'  that  shall  happen  to  be  made,  and  all 
forfeitures  tliat  shall  fall  before  you,  ye  shall  cause  to  be  entered 
without  any  concealment  (or  embezzling)  and  truly  send  them 
to  the  Kln^s  exchequer.  Ye  shall  not  let  for  gift  or  other  cause, 
but  well  and  truly  ye  shall  do  your  office  of  Justice  of  the  Peace 
in  that  behalf:  And  that  you  take  nothmg  for  your  office  of 
justice  of  the  peace  to  be  done,  but  of  the  King,  and  fees  accus- 
tomed, and  costs  limited  by  the  statute.  And  ye  shall  not  direct 
nor  cause  to  be  directed,  any  warrant  (by  you  to  be  made)  to 
the  parties,  but  you  shall  direct  them  to  the  bailiff  Of  the  said 
countyjL  or  other  the  King's  officers  or  ministers,  or  other  in- 
different  persons,  to  do  execution  thereof. 
So  help  you  God. 

Having  thus  secured,  so  &r  as  the  possession  cf  pro- 
perty,  and  the  verification  of  that  property,  can  be  sup» 
posed  to  do  it,  the  respectableness  of  the  Justice;  and 
moreover,  his  incorniptibleness,  so  &r  as  the  obligation  of 
an  engagement  by  oath  can  secure  it ;  the  legislature  has 
next  adverted  to  a  security  for  his  loyalty  and  his  oonfbr« 
Oatbs  of         mity,  by  requiring  that,  *^  every  Justice  shall,  within  six 
■itegiaDce,       calendar  months,  take  the  oaths  of  allegiance  and  supre- 
macy, and  abjuration,  and  make  and  subscribe  the  dechura^ 
tion  against  transubstantiation  in  one  of  the  Courts  of 
Westminster,  or  at  the  general,  or  quarter,   session  of 
the  peace  where  he  shall  be  or  reside,  as  other  persons 
'   qualifying  for  offices,"  *  which  oaths  and  declarations  are 
as  follow. 

•  S5  Car.  2.  c.  2^^l  Geo.  1.  st.  S.  c.  13.— 2  Geo.  3.  c.  31.-*-9  Geo. 
?.  c.  26. — 6  Gee's. c.  53. 

The  oath  of  allegiance  is  common  to  all  GovernmentB^  and  varies 
but  little,  in  any  of  them,  being  merely  an  obligation  to  defend  the 
existing  stale.  In  England,  anciently,  every  male  above  twelve  years  of 
age  viras  obliged  to  take  this  oath  in  the  torn  or  leet,  and  it  was  a  high 
contempt  to  refuse  it.  Ttie  oath  of  supieaiacy  was  the  necessary  con- 
sequence of  abolishing  the  ppal  authority  at  the  Reformation.  The 
oaih  of  abjuration  was  imposed  at  the  Revolatieo,  in  order  to  exdode 
the  Stuart  family  from  pretending  to  the  throne.  It  has  received 
several  alterations,  but  now  stands  •determined  by  the  6th  of  Geo.  3. 
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Thb  Oath  of  Allsoiamce,  by  1  6so.  1.  st.  2.  c.  13. 

I,  A.  B.  do  sincerely  promise  and  swear,  that  I  will  be  faithful  Of  Allegiance, 
and  bear  true  allegiance  to  his  Majesty^  King  George.    So  help 
me  God. 

Thx  Oath  of  Supremacy,  by  1  Gbo.  1.  st.  2.  c.  23. 

I,  A.  B.  do  swear,  that  I  do  from  my  heart  abhor,  detest,  and  Of  Soprenaey. 
abjurep  as  impious  and  heretical,  that  damnable  doctrine  and 
positioHy  that  princes  excommunicated,  or  deprived  by  the  au- 
thority of  the  See  of  Rome,  may  be  deposed  or  murdered  by 
their  subjects^  or  any  other  whatsoever.  And  I  do  declare  that 
DO  foreign  prince,  person,  prelate,  state,  or  potentate,  hath,  or 
oogfai  to  have,  any  jurisdiction,  power,  superiority,  pre-eminence, 
or  authority,  ecclesiastical  or  spiritual,  within  this  realm.  So 
fael^  me  God. 

Thx  Oath  of  Abjuration,  by  6  Geo.  3.  c.  53* 

I,  A.B.  do  trdy  and  sincerely  acknowledge,  pvpfess,  testify.  Of  Abjomtioiu 
lod  declare,  in  my  conscience  before  God  and  the  world,  that 
oar  Sovereign  Lord,  King  George,  is  lawful  and  rightful  King 
of  this  realno,  and  all  other  his  Majesty's  dominions,  thereto  be- 
faogiDg.  And  1  do  solemnly  and  sincerely  declare,  that  I  do 
belwve  in  my  conscience,  that  not  any  of  the  descendants  of  the 
person  who  pretended  to  be  Prince  of  Wales,  during  the  life  of 
the  late  King  Jame?  the  Second,  and  since  his  decease  pretended 
ts  be,  and  took  upon  himself  the  s^le  and  title  of.  King  of  ElDg« 
isady  bj  the  name  of  James  the  Third,  or  of  Scotland,  by  the 
Bsme  of  James  the  Eighth,  or  the  style  and  title  of  King  of  Great 
BritaiD,  hath  any  right  or  title  whatsoever  to  the  crown  of  this 
redfla,  or  any  other  the  dominions  thereunto  belonging.  And  I 
do  renounce,  refuse,  and  abjure,  any  allegiance  or  obedience  to 
say  of  them.  And  I  do  swear  that  I  will  bear  faith  and  true 
a&egiaonce  to  his  Majesty,  King  George,  and  him  will  defend  to 
tlw  utmost  of  my  power  against  alt  traiterous  conspiracies  and 
ittetnpra  whatsoever,  which  shall  be  made  against  his  person, 
crows  or  dignity.  And  I  will  do  my  utmost  endeavours  to  dis« 
dose  and  make  known  to  his  Majesty  and  his  successors,  all 
treasons  and  traiterous  conspiracies  which  I  shall  know  to  be 
igaimt  him,  or  any  of  them. 

And  I  do  faithfully  promise,  to  the  utmost  of  my  power,  to 
support,  maintain,  and  defend,  the  succession  of  the  crown 
sgainst  the  descendants  of  the  said  James,  and  against  all  other 
peraona  whatsoever,  which  succession,  by  an  act  entitled,  *  An 
act  Ibr  the  lortber  Ihnitation  of  the  crown,  and  better  securing 
the  rigbta  and  liberties  of  the  subject,'  is,  and  stands  limited,  to 
tMe  Pdnoess  Sophia,  Electrcss  and  Dutchess  Dowager  of  Hano- 
ver, and  the  heirs  of  her  body  being  protestants.  And  all  these 
things  1  do  plainly  and  sincerely  acknowledge  and  swear,  accord- 
m^  to  the  express  words  by  me  spoken,  and  according  to  the 
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plain  and  common  sense  and  understanding  of  the  same  irords 
without  any  equivocation,  mental  evasioni  or  secret  reservation 
whatever. 

And  I  do  make  this  recognition,  acknowledgement,  abjura- 
tion, renunciation,  and  promise,  heartily,  willingly,  and  truly, 
upon  the  true  faith  of  a  Christian.    So  help  me  Goa« 

The  DecLARATioK  Agaikst  Travsubstaktiatiok. 

Declaration  I,  A.  B.  do  declare,  that  I  do  believe  that  there  is  not  any 

•caiiMt  trao-     transubstantiation  in  the  sacrament  of  the  Lord's  Supper,  or  in 
fubstaBUatioD.  jjjg  elements  of  bread  and  wine,  at,  or  after,  the  consecration 
thereof  by  any  person  whatever. 

To  be  r^ii-  This  declaration  is  to  be  subscribed  by  the  Justice  quali- 
fying, at  the  same  time  that  he  takes  the  oaths,  and  the  like 
raster  is  to  be  kept  of  it.* 

Receiving  The  last  test,  which  is  imposed  on  the  Justice  qualifying, 

ramea  ^^gp^^  ^^  Iijg  conformity,  and  requires  that,  within  six 
months  after  admittance  into,  or  receiving  of,  his  office,  he 
shall  receive  the  sacrament  of  the  Lord's  Supper,  according 
to  the  usage  of  the  Church  of  England,  in  some  public 
church,  upon  some  hordes  day^  immediately  after  divine 
service  and  sermon  ;  a  certificate  of  which,  under  the  hands 
of  the  minister  and  churchwardens,  he  shall  first  deliver  to 
the  court  where  he  takes  the  oaths,  and  make  proof  of  the 
truth  thereof  by  two  witnesses  on  oath,  all  of  which  must 
also  be  put  on  record.  And  every  such  person  that  shall 
neglect  to  take  the  oaths  or  the  sacrament,  as  aforesaid, 
and  after  such  neglect  shall  execute  his  office,  and  being 
thereupon  convicted,  upon  information,  presentment,  or 
indictment,  in  any  of  the  King's  courts  at  Westminster,  or 
at  the  assizes,  such  person  shall  be  disabled  to  sue  any 
action  or  information  in  course  of  law,  or  to  prosecute  any 
suit  in  equity,  or  to  be  guardian  of  any  child,  or  executor 
or  administrator  of  any  person,  or  capable  of  any  legacy  or 
deed  of  gift,  or  to  bear  any  office,  or  to  vote  at  any  election 
for  members  of  parliament^  and  shall  forfeit  ^100,  to  be 
recovered  by  him  that  shall  sue  for  the  same  in  any  of  liis 
Majesty's  courts  at  Westminsler.f 

•  25  Car.  8.  c.  2. 

t  1  Geo.  1.  8t.  2.  c.  13.— -2  Geo.  8.  c«  31.—^  Geo.  2.  c.    90^— 
l6  Geo.  8.  c.  30. 
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Form  of  the  Certificate. 

We  Uie  minuter  and  churchwardens  of  the  parish  of. Certiflcate. 

m  die  coim^  of. do  hereby  certify,  that  on  Sunday 

Cbe. . . .  day  of. in  the  year  of  our  Ix>rd in  the 

pvish  choral  of. aforesaid,  imiiiediately  after  divine  service 

and  sermon,  C.  L.  of. in  jthe  county  of. »  esquire, 

did  reoehre  the  sacrament  of  the  Lord's  Supper,  according  to  the 
mge  of  the  church  of  EngUind.  Witness  our  hands  Uie  day 
aad  year  above  written. 

M.  M.    Minister. 

B*  O  J  ^ui'^^'urdens. 

It  is  to  be  observed,  however,  that  an  act  occasionally  Act  of  Indon- 
panea,  whereby  persons,  who  have  omitted  to  qualify  them-  °'^^* 
idvea  in  due  time,  are  indemnified,  provided  they  qualify 
themaelTea  within  a  time  in  such  act  limited,  and  provided 
judgment  bath  not  been  given  against  them  tor  the  penalty 
incurred  by  their  neglect 

Bui  no  Justice  is  obliged  to  take  and  subscribe  the  oaths  Not  to  qoalify 
mare  than  once  in  one  kin^s  reign.  For  it  is  enacted  by  *  '^•"^  ""^^ 
statute^  ^  that  all  persons  who  have  been  or  shall  be  ap- 
pointed Justices  by  any  commission  granted  by  his  present 
Majesty,  and  have  taken,  or  who  shall  take,  the  oaths  of 
OFFICE  rf  a  Justice  of  the  Peace  before  the  clerk  of  the  peace 
or  ku  deputy^  and  who  shall  have  taken  and  subscribed^  or 
dudl  take  and  subscribe  at  same  session^  the  oath  required 
ly  18  Cveo*  2.  c  20.*  add  all  persons  who  shall  be  appointed 
Jnstioes  by  any  commission  which  shall  be  granted  after 
his  majesQr's  demise  by  any  of  his  successors,  and  shall 
have^  alter  the  issuing  the  first  commission  whereby  such 
penons  JbaJl  be  appointed  Justices  in  the  reign  of  any  suc- 
ceeding king,  taken  and  subscribed  the  said  oaths — shall 
aot  be  obliged  during  the  reign  of  his  present  majesty,  or 
daring  any  future  reign,  in  which  such  oaths  sbaU  have 
been  so  taken  and  subscribed  as  aforesaid,  to  take  and  sub- 
icr3)e  the  same  oaths  hj  reason  of  such  persons  being  again 


*  By  which  statute  it  was,  that  the  qoalification  was  raised  to  iu 
pRKot  alandard  ;  for,  by  the  prenous  ttatate  upoa  that  subject  vii. 
I »  Hca.  6.  c.  11.  SO/,  per  annum  was  the  qualification. 

ns 


36 


JUSTICES. 


Prohibition. 


Sheriff. 
Coroner. 


Attorneys, 
Solicitors  and 
Proctors. 


Death,  &c.  of 
King. 


New  commis- 
sion. 


Discharge 
under  great 
»eal. 


Promotion  no 
ftischarge. 


appointed  Justices  by  any  subsequent  commission  granted 
during  any  such  reign."* 

Having  noticed  the  qualifications  and  observances  neces» 
sary  to  enable  persons  to  act  as  Justices  of  the  Peace,  it 
only  remains  also  to  notice  the  prohibitions  against  parti- 
cular persons  from  acting  in  that  capacity. 

Sheriflfs  cannot  act  as  Justices  during  the  continuance  of 
their  shrievalty,  f 

Nor  can  the  Coroner,  in  the  county  for  which  he  is 
elected  suchj  according  to  the  better  opinions.  The  same 
reason  operates  in  both  instances,  viz.  that  a  man  shall  not 
be  both  a  judge^  and  en  officer  of  the  court,  at  the  same 
time;  but  there  is  no  special  statute  to  prohibit  the  la^ 
mentioned  officer.  :|: 

Also  no  '^  Attorney,  Solicitor,  or  Proctor,  while  he  acts 
in  that  capacity,  shall  be  a  Justice  ofPeace  for  any  county •'' 
But  this  does  not  extend  to  Justices  by  charter.  § 

The  death  or  abdication  of  the  King  puts  an  end  to  the 
authority  of  all  the  Justices  named  by  him  in  the  commis- 
sion ;  but  by  special  statutes  they  are  enabled  to  act  fof 
six  months  after,  unless  sooner  prohibited  by  the  successor.  |[ 

Which  of  course  is  done  by  a  new  commission;  for 
every  new  commission  supersedes  the  former.*  * 

But  these  rules  do  not  apply  to  Justices  by  charter,  nor 
by  conmiission. 

Any  Justice  may  also  be  discharged  from  the  commission 
by  writ  under  the  great  seal. 

"  Formerly,"  says  Blackstone,  "  it  was  thought  that  if 
a  man  were  named  in  any  commission  of  the  peace,  and 
had  afterwards  a  new  dignity  conferred  upon  him,  that  this 
determined  his  office;  he  no  longer  answering  the  descrip- 
tion ofthe  commission."  ff 

But  now  by  statute,  *^  although  any  Justice  of  the  Peace 
be  made  duke,  archbishop,  marquis,  earl,  viscount,  baron, 

bishop,  knight,  justice  of  one  bench  or  the  other,  or  ser- 


..  •  7  Geo.  3.  eg.  t  1  Mar.  sess.  «.  c.  8. 

$  5  Geo.  2.  c.  18.  II  i  Anne  si.  1.  c.  a. 

•  •'  I  6laclc,  Com.  363,,.    1 1  lb. 


I  Dalt.  c.  3. 


jeani  at  law,  yet  he  sfaall  remain  Justice,  and  have  aothcK 
rity  to  execute  the  same."* 

The  court  of  session  has  no  authority  to  amerce  any  Jusiicet  oot  to 
Justice  of  the  Peace  for  non-attendance,  as  the  Justices  of  ^  ^^^  ^7 

-  tesiioiii  for  Don 

assize  may  for  the*  absence  of  any  such  Justices  at  the  gaol-  attendance, 
delivery;  for  it  is  a  genera]  rule  that  inter  pares  non  est 
polertas  ;  it  being  reasonable  rather  to  refer  the  punishment 
of  persons  in  a  judicial  office,  in  relation  to  their  behaviour 
in  sacfa  office^  to  other  Judges  of  a  superior  staticm,  than  to 
those  of  the  same  rank  with  themselves,  f 
.  If  a  mayor,  or  other  chief  officer  under  a  charter,  without 
whose  presence  the  session  cannot  be  holden,  voluntarily 
absent  himself  without  sufficient  cause^  it  is  a  misdemeanor, 
ht  which  he  may  be  punished  by  the  Court  of  King's 
Bench  on  information.  % 

*^  Justices  shall  have  for  their  wages  4«.  the  day,  for  their  '^Hfi*  for  ^^^ 
time  of  attendance  in  session,  and  their  clerk  §  S«.  of  the  ^  ^'^^ 
fines  and   amerciaments  rising  and  coming  of  the  said 
sessioDS,  by  the  hands  of  the  sherifls;  and  the  lords  of 
fiandiisea  shall  be  contributory  to  the  said  wages,  after  the 
nte  of  their  part  of  the  fines  and  amerciaments.  || 

And  theesdieats  of  the  Justices  shall  be  doubled,  and  the 
one  part  delivered  by  them  to  the  sheriff,  to  levy  the  money 
thereon  arising  and  thereof  to  pay  the  Justices  their  wages 
by  the  hand  of  the  dieriff,  by  indenture  betwixt  them, 
thereof  to  be  made.  But  no  duke^  earl,  baron,  or  ban- 
iicreC,  shall  take  any  wages."*  * 

Ahhough  Justices,  as  we  have  seen,  are  prohibited  firom 
taking  any  tUbg  for  the  execution  of  their  office,  except 
**  of  the  King,  and  fees  accustomed,  and  costs  limited  by 
statnte^"  their  respective  clerks  are  entitled  to  certain  fees  Clfrki'  fee. 
to  be  settled  in  sessions  from  time  to  time,  and  approved 
sad  confirmed  by  the  Judges  of  assize  at  the  next  assizes 
for  the  cxnmty.f  t  **  But  such  table  of  fees  shall  be  of  no 
anthoriQr  till  it  have  received  the  confirmation  of  the  said 
Judges  of  assize;  and  if  any  such  derk,  at  any  time  after 


•  1  Ed.  6l  c.  7.  t  «  Hawk.  c.  %  I  Strange,  gl, 

§  Meaniog  their  public  clerk,  or  clerk  of  the  peace. 
I  IS  Ric.  8.  c.  10.  •  *  14  Ric,  2,  c,  11. 

ffS6  Geo.  2.  c.  14. 
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diree  months  froxa  such  table  of  f^es  being  ratifiedy  shall 
take  more  on  account  of  business  done  by  the  Justice  tq 
whom  he  is  such  derk,  he  shall  forfeit  20/.  to  whoever 

shall  sue  for  the  same^  within  three  months,  in  the  Courts 

i  ... 

of  Westminster."  • 

In  some  counties  the  Justices  had  neglected  to  inspect 
the  table  of  fees  demanded  by  the  clerk  of  the  peace;  in 
others  there  was  no  proof  of  their  having  been  ratified  by 
the  Judges  of  assize ;  and  scarcely  in  any  two  cont^uoua 
counties  were  the  fees  demanded  similar.  These  circum- 
stances occasioned  difiBculties  to  the  clerks  of  the  peace  in 
recovering  fees  which  were  withheld  from  them,  as  well  as 
to  suitors  of  the  respective  courts  of  session  in  resisting 
exorbitant  demands;  wherefore,  by  a  recent  statute,  the 
Justices  of  the  Peace  for  every  county,  division,  riding 
liberty,  city,  and  town,  at  their  annual  general,  or  their 
geneial  quarter,  sessions,  .(as  the  case  isy)  are  directed  to 
fettle  a  table  of  fees  to  be  taken  by  their  respective  clerks 
of  the  peace,  throughout  England  and  Wales,  and  the 
county  palatine  of  Chester ;  and  from  time  to  time  to  alter 
and  amend  the  same;  subject  nevertheless  to  confirmatioii 
by  the  next  succeeding  annual  general,  or  general  quarter, 
session  respectively,  or  some  adjournment  thereof;  as  also  to 
rectification  by  the  Judges  or  Justices  of  assize,  at  the  next 
assizes  to  be  holden  for  the  said  counties,  &c«  respectively. 

And  no  clerk  of  the  peace,  or  his  deputy,  sh^i  take  or 
receive  any  larger  fee  than  shall  be  allowed  by  such  table, . 
so  confirmed  and  ratified,  under  a  penalty  of  5/.  to  be 
recovered  in  any  of  the  Courts  of  Westminster. 

And  printed  or  written  copies  of  such  tables  o\  fees  shall 
be  hung  up  in  some  conspicuous  place,  where  the  general 
or  quarter  sessions  as  aforesaid  shall  be  as  publicly  holden ; 
and  so  constantly  kept,  under  a  like  penalty  for  every 
de&ult  of  5L  to  be  recovered  as  aforesaid. 


•  26  Geo.  9.  c.  U.  This,  it  will  be  readily  collected,  is  a  specific 
penally  inflicted  on  the  privuie  or  personal  clerk  of  each  individual 
justice,  for  demanding  more  than  his  legal  fee  for  business  done  by  him 
out  of  session.  A  similar  oflence  Vy  the  public  clerk,  or  clerk  of  the 
peace,  becomes  the  oflence  of  extortion,  being  committed  by  a  public 
officer^  and  indictable  as  a  misdemeanour. 
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Erery  suit  or  action  howeTer  to  be  loonimenccd  within 
three  calendar  months  after  the  offence.* 

In  Middlesex  the  table\of  fees  is  to  be  confirmed  by  in  If  iddlcMz* 
the  three  chiefs  of  the  courts  of  law  at  Westminster.  And 
io  all  places  this  table  of  fees,  when  ratified,  is  to  be  placed 
in  the  hands  of  the  clerk  of  the  peace,  and  by  him  hung  up 
m  a  conspicuous  part  of  the  room  where  the  quarter-sessions^ 
are  bolden,  under  a  penalty  of  10/.  to  be  recovered  in  like 
jaanner.f 

As  the  fees  due  to  the  clerks  of  Justices  for  the  manual 
Isboor  supposed  to  be  performed  by  them,  in  taking  infbr- 
natioaa,  drawing  warrants,  &c.  under  the  direction  of  their  , 
ve^secdye  principals,  are  confined  to  the  office  of  a  magis« 
trste  aui  of  sessunij  except  the  last  noticed  point;  viz.  th« 
pnUkatioa  of  them ;  sufficient  has  been  said  on  the  subject 
here,  where  the  object  is  confined  as  much  as  possible  to 
the  buainess  of  sessions. 

Those  monies  under  the  denomination  of  fines,  forfiei*  Floes,  forfei- 
tures, and  penidties,  which  Justices  are  authorized  by  ^^^iw 
vaiioas  statutes  to  receive  on  account  of  the  king,  or  any 
odier  perscms,  out  of  siessions^  pure  directed,  by  a  recent  act 
of  pariiainent,  ^  to  be  paid  annually,  before  the  Michael- 
mas session,  to  the  sheriff  of  the  county ;  and  a  duplicate 
of  the  floxrant  of  sqch  fines,  forfeitures,  and  penalties,  to  be 
sent  to  the  derk  of  the  peace  for  the  said  county,  or  town 
derk  fas  the  case  may  be^J  previous  also  to  the  said  Michael- 
mas session ;  but  as  these  provisions  relate  also,  so  &r  at 
least  as  respects  the  Justices,  to  their  duties  out  of  sessionsp 
br  the  reasons  before  stated,  it  is  sufficient  to  refer  to  the 
itatDte  itsel£ 

The  last  matter  to  be  noticed  relative  to  the  Justice^  is  IndcBahiei  of 
Ibeir  indemnities  in  the  execution  of  their  c^ce*  Jnttiea. 

^  A  Justice  of  the  Peace  is  under  the  peculiar  protection  At  to  private 
cftheUwt  for  he  is  not  punishable  at  the  suit  of  the  ^^^^^^ 
party,  but  only  at  the  suit  of  the  King,  for  what  he  doth 
9s  Judge  in  matters  which  he  hath  power  by  law  to  hear 
pod  determine."  f 

•  57  Geo.  3.  c  91.  f  96  Geo.  «.  c.  14, 

'   I  41  Gep.  3.  c.  85.  §  S  Haw.  c.  13* 
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Two-fold  by 
public  proie- 
caUon. 


Jbsticcff  not    . 
pvDubable  for 
crroniD  jadg* 
meat. 


By  infonna- 
tion. 

By  action  or 
iodicCmenU 


Not  by  both. 


This,  as  a  general  position,  is  not  less  correct,  than  it  is 
reasonable ;  but  it  is,  like  all  general  rules,  subject  to  some 
exceptions,  as  where  the  erroneous  conduct  of  the  Justice 
is  obviously  corrupt  or  malicious,  and  injurious.* 

His  indemnity,  however,  in  the  execution  of  his  office, 
necessarily  resolves  itself  into  two  divisions  here ;  viz.  1st* 
in  the  capacity  of  an  individual  magistrate;  and,  2dly,  as 
a  member  of  the  court  of  Quarter  Session.  On  what  con* 
cerns  him  as  an  individual  magistrate  acting  out  of  Session^ 
little  shall  suffice. 

It  may  fairly  be  laid  down,  then,  as  a  general  position, 
that  unless  it  clearly  appear  that  the  Justice  hath  been 
partial,  and  maliciously,  or  corruptly,  influenced  in  the  ex* 
ercise  of  his  authority,  and  hath  consequently  abused  the 
trust  reposed  in  him,  the  court  above  will  not  grant  an 
information  against  him. 

For  the  rule  is  invariable,  that  the  court  will  never  inter- 
pose to  punish  a  justice  of  the  peace  for  a  mere  error  in 
judgmenUf 

And  e^n  where  a  justice  acts  illegally,  yet  if  he  has 
acted  honestly  and  candidly,  without  oppression,  malice, 
revenge,  or  any  bad  view  or  ill  intention  whatsoever,  the 
court  will  never  punish  him  by  the  extraordinary  course  of 
an  information ;  but  leave  the  party  complaining  to  their 
ordinary  remedy  or  method  of  prosecution,  by  action  or 
by  indictment  j: 

And  it  seems  that  the  justice  is  not  liable  to  be  punished 
both  criminally,  and  civilly;  for  before  the  court  will 
grant  an  information,  they  will  require  the  party  to  relin-> 
quish  his  civil  action,  if  any  such  has  been  commenced  z 
and  even  in  the  case  of  an  indictment,  and  although  the 
indictment  be  actually  found,  yet  the  attorney-general  (on. 
application  made  to  him)  vrill  grant  a  noU  prosequi  upon 
such  indictmeiit,  if  it  appear  to  him  that  the  prosecutor 
is  determined  to  carry  on  a  civil  action  at  the  same 
time.  § 


#  1  Bur.  R.  5h^. 
X  2Bur.  R.  1162. 


t  lb.— I  Term.  R.  658.  692. 
§  l^^Rur.  R.  719. 
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And  it  is  further  providedby  statute,  **  that  no  Trrit  Must  have 
AaB  be  sued  out  against,  nor  any  copy  of  any  process  at  "®***^^ 
the  suit  of  a  subject  shall  be  served  on,  any  Justice  of  the 
Peace,  for  any  thing  by  him  done  in  the  execution  of  his 
office,  until  notice  in  writing  of  such  intended  writ  or  pro- 
cess be  delivered  to  him,*  or  left  at  the  usual  place  of  his 
ibode^  by  the  attorney  for  the  party  who  intends  to  sue,  at 
hst  one  calendar  month  before  the  suing  out,  or  serving 
the  same;  in  which  notice  shall  be  clearly  and  explicitly 
contained  the  cause  of  action,  on  the  back  of  which  notice 
shall  be  indorsed,  the  name  of  such  attorney,t  and  the 
place  of  his  abode,  who  shall  be  entitled  to  the  fee  of  20s. 
i>r  preparing  and  serving  such  notice. 

And  unless  it  be  proved  upon  the  trial  that  such  notice 
*as  given,  the  Justice  shall  have  a  verdict  and  costs. "  X 

And  fiirther,  by  a  still  more  recent  statute,  *^  that  in  all  Action  on 
ictioDs  whatever,  which  shall  be  brought  against  any  Jus-  convlctloii,""^ 
^  of  the  Peace,  for  or  on  account  of  any  conviction  under 
tty  flc/  of  parliameni  ;  or  for  any  act,  matter,  or  thing  what- 
^Kver,  done  or  conmianded  to  be  done  by  such  Justice,  for 
^levying  any  penalty,  2q)prehending  any  party,  or  for  or 
^t  the  carrying  of  any  such  conviction  into  effect;  in 
^  such  conviction  shall  have  been  quashed,  the  plaintiff 
>&nch  action,  besides  the  value  and  amount  of  the  penalty 
1^,  in  case  any  levy  thereof  shall  have  been  made,  shall 
itt  be  entitled  to  recover  any  more  damages  than  2d.  nor 
^  costs ;  unless  it  shall  be  expressly  alleged  in  the  de- 
^^tion,  and  which  shall  be  in  an  action  upon  the  case 
^T,  that  such  act  were  done  maliciously,  and  without  any 
'^^■^onable  and  probable  cause. 

And  such  plaintiff  shall  not  be  entitled  to  recover 
^pinst  such  Justice  any  penal^  levied,  nor  any  damages 
o'cosb  whatsoever,  in  case  such  Justice  shall  prove  at  the 
^  that  such  plaintiff  was  guilty  of  the  offence  whereof  he 
Wbeen  convicted,  or  on  account  of  which  he  had  been 

•  SceL4)felaGe  y.  Corry,7  T.  R.  flSI. 

^  Tbe  surname  at  length,  but  the  initial  of  the  Christian  nan^e  may 
^  *fiaenL    Mayhew  v.  Locke,  2  Mar.  R.  877. 
1  ^  Geo.  2.  c.  44. 
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apprehended)  or  had  otherwise  sufiEered,  and  that  he  had 
undergone  no  greater  ponishnient  than  was  assigned  by 
law  to  such  oiTence.  "• 

These  instances  of  protection,  it  will  be  observed,  relate 
only  to  the  private  duties  of  Justices  01^  ofsessUnif  and  are 
sufficient  for  the  purpose  of  shewing  generally  how  much 
they  are  the  objects  of  favour  by  the  law.  For  further 
instructions,  then,  on  this  first  division  of  the  subject,  other 
authorities  must  be  referred  to,t  while  we  pass  on  to  the 
proper  object  of  present  consideration,  ^^  the  indemnity 
under  which  Justices  perform  their  duties  in  sessiqru*' 

And  it  appears  that  similar  protection  is  afforded  to  the 
Justices  in  session,  that  we  have  seen  is  held  out  to  thent 
when  acting  in  their  individual  capacity,  whether  in  re- 
pelling insults  committed  against  their  dignity,  or  in  ex<f 
cusing  errors  committed  by  them. 

During  the  exercise  of  a  Magistrate's  duty,  whether  in 
taking  an  examination  of  ^  person  accused  of  an  offence^ 
or  oXhey  legal  exercise  of  his  authority,  if  any  person  offer 
atiy  indignity  to,  or  utter  any  abuse  of,  such  Magistrate  or 
Justice,  or  commit  or  attempt  to  commit  any  of  those 
offences  which  are  understood  in  law  by  the  term  **  breach 
of  the  peace,  or  of  good  behaviour ;  "  he  may  be  committed 
for  the  obstruction  of  justice  *^  till  he  be  discharged  accord-* 
ing  to  due  course  of  law,"  that  is  after  indictment;  or  he 
may  be  committed  for  a  specified  time,  or  to  the  sessions^ 
for  the  breach  of  the  peace,  &c. ;  according  as  the  particular 
description,  or  the  enormity  of  the  (Contempt  may  require, 
pontmpt  in  Sp  every  contempt  committed  in  the  face  of  the  Court  is 
couri?'*  **  *  punishable  instants  by  imprisonment,  for  this  is  a  power 
necessi^rily  attached  to  every  court  of  justice;  X  such  as  rude 
and  contumelious  behaviour,  obstinacy,  prevarication ;  breach 
ofthepeace,disturbance;  treating  with  disrespect  the  process 
of  the  court ;  §  arresting  any  suitor  pf  the  court  in  the  face 

•  43Geo.  3.  c.  141. 

t  See  Pract.  Expos,  tiile  Peace,  Justices  qf,  and  other  aoihorlties 
there  mentioned. 
J  2  Hawk.  c.  1 .—  6  T.  R.  530. 
$  4  Black.  Com.  2S5.    T9  enumerate  particular  in^ti^nces  of  offences 
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thereof  upon  a  civil  suit,  &c.  *  and  for  all  these  and  similar  imprison* 
oSfences  against  decency  and  good  manners,  as  has  been  "^^  *"  ^^^ 
obsenred,  the  Justices  iq  Session  may  instantly  order  the  thereof.. 
ofleoder    to   be  apprehended  and    imprisoned    at    their 
discretioiu  f 

Bat  they  cannot,  as  the  soperior  courts  do,  award  an  Contempt 
attachment  for  contempts  of  thpir  orders  committed  out  of^^^  ®^  Court, 
court,    but  mnst  have  recourse  to  bill  of  indictment;  indictment 
which,  being  found,  authorizes  them  to  issue  a  warrant  to  qQe^d'^ 
apprehend  the  offender,  to  be  dealt  with  as  for  .any  other  thereof.         ^ 
misdemeanor.  % 

It  is  also  broadly  laid  down  by  many  authorities,  that 
Josdoes  are  not  punishable  for  what  they  say,  or  do,  in 
sessiooa,  miless  there  be  manifest  oppression,  or  wilfu) 
abuse  of  power,  j    It  has  even  been  said  that  a  Justice  is  not 


which  come  withiD  any  of  these  descriplions,  would  be  an  unprofitable 
waste  of  liose,  because  ip  general  they  are  so  obvious^  intelligible,  and 
decishrely  distinguishable,  that  it  requires  only  the  application  ofcommoa 
discretioii  to  execute  the  powers  which  the  law  has  entrusted  to  the 
courts.  But  an  instance  or  two,  rather  out  of  the  ordinary  course  of  this 
dacription  of  ofiences,  may  not  be  without  their  use ;  not  only  by  way  of 
Slustiation  of  the  general  doctrine  here  laid  down,  but  as  a  commentary 
on  other  ofiences,  which  may  bear  some  general  resemblance  in  princi- 
fie,  although  none  in  their  particular  features.  Thus  it  has  been  holden 
10  be  m  great  contempt  of  the  process  of  the  court,  to  refuse  to  be 
sworn  to  g^ve  evidence  to  the  grand  jury,  for  which  a  court  of  session 
kase  a  power  to  fine,  and  to  commit  till  the  fine  be  paid.     1  Salk.  S78. 

At  a  oopy-hold  court  a  steward  of  a  manor  told  a  suitor  that  "  he  was  ^ 
a  renent,''  who  replied  'f  you  lie.**  The  steward  fined  him  SO/,  for 
ooQtempt,  and  although  no  prescription  was  proved,  this  was  holden  good. 
The  steward  Indeed  had  not  the  power,  which  courts  of  law  have,  of 
ixpfiaoDing,  but  it  was  decided  that  an  action  would  lie  for  the  fine, 
3  Soik.  33. 

Aad  in  a  county  court  holden  for  electing  members  of  parliament, 
the  sheriff  was  justified  in  taking  a  freeholder  into  custody  for  making 
a  dbtnrhance,  and  sending  him  before  a  justice  to  be  committed. 
lTaoDt.146. 

And  a  defendant  in  a  court  of  justice,  ac(|uitted  of  the  original  charge 
i^pasttbiro,  may  nevertheless  be  committed,  or  made  to  find  sureties  foe 
conceiDpt  of  court  during  his  trial.    Cro.  Car.  507. 

•  2- Hawk. c.  I.  -+  Suunf.  P.  C.  73^-4  Black  Com.  283. 

I  sSesa.  Cb«  176.        §  SUunf.  P.  C.  173.— 2  BamardisU249|. 
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punishable  by  indictment  for  words  addi*c9Bed  to  jurors,  in 
his  judicial  capacity,  however  gross  they  may  be ;  as  wherea 
Justice,  in  the  general  session  of  the  peace,  said  to  the  grand 
jury,  *^  You  have  not  done  your  duty,  you  have  disobeyed 
my  commands ;  you  are  a  seditious,  scandalous,  corrupt, 
and  perjured  jury ; "  for  Lord  Mansfield,  on  a  motion  to 
quash  an  tndktment  against  a  Justice  of  the  Peace  for 
using  such  Words,  is  reported  to  have  said  as  follows: 
''  A  Judge  of  a  court  of  record  cannot  be  put  to  answer 
civilly,  or  criminally,  for  words  spoken  in  o£Gice." 

And  upon  a  motion  for  an  information  against  four 
Justices  for  refusing  to  amend  a  poor  rate,  under  circum- 
stances of  even  strong  suspicion  of  improper  motives,  the 
same  Chief  Justice  took  occasion  to  say,  ^^it  must  be  a  very 
strong  case  indeed,  with  very  flagrant  proof s  of  corruption, 
in  which  tiie  court  would  gi^nt  an  information  against 
Judges  acting  in  a  court  of  record  with  powers  entrusted  to 
them  by  tlie  constitution** 


The  Sher  iir. 


Hah  ap* 


The  Sheriff  of  the  County  is  the  next  officer  of  the 
session  who  claims  notice.  He  was  by  the  common  law  a 
principal  conservator  of  the  peace ;  and  may,  ex  officio^ 
award  process  of  the  pence,  and  take  surety  for  it;  and  it 
is  said  that  the  security  so  taken  is  a  recognizance,  and 
matter  of  rccqrd.f  But,  as  has  been  previously  observed, he 
cannot,  during  his  shrievalty,  act  in  the  capacity  of  a 
justice  of  the  peace.  And  he  has  no  authority  to  take  a 
bond  for  the  i^pearance  of  persons  arrested  by  him^ 
under  process  issuing  upon  an  indictment  at  the 
sessions  for  a  misdemeanor,  but  must  take  a  recognizance 
for  their  appearance.  % 

At  the  common  law  this  officer  was  chosen  by  the  county, 
a$  tt^e  coroner  is  at  this  day ;  but  he  is  now  appointed  '*  at 
the  Exchequer   by   the  chancellor,  treasurer,   and  chief 
baron,  taking  to  them  the  chief  justices."  $ 

The  duties  of  the  SheriiF  are  various  and  diversified,  with 


•  1  Black.  Rep.  43?. 
J  4  T.  Rep.  505. 


t  S  Hawk.  c.  8. 
f  14  Ed.  3.  p.  7. 
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Tcspect  to  the  sessions  of  the  peace,  as  well  prevlons  to,  as  ^f1nt  atteoi 
dirfnjr  the  time  of,  their  sitting.  He  is  to  provide  and  ^^^  8e««M0". 
make  ready  (except  when  this  duty  is  otherwise  provided 
for^pedsilj  by  statute,  or  otherwise)  a  fit  and  decent  place 
for  the  justices  of  the  peace  to  hold  their  general,  and 
geoeral  quarter,  sessions  in.*  It  has  already  been  noticed 
that  he  is  to  proclaim  the  sessions,  to  return  the  grand 
jnyf  to  give  notice  to  all  stewards,  constables,  and  baiUffii 
of  knndreds  and  lib^ties,  coroners,  and  other  officers. 

It  is  the  du^  of  the  Sheriff,  either  in  person  or  by 
dqm^,  to  attend  the  sessions  of  the  peace,  there  to  return 
Us  precepts,  to  receive  fines  for  the  King,  and^to  take 
diaigeofthe  prisoners.f  For  the  county  gaol  is  under 
^  dhrection  of  the  Sheriff  by  statute,  t  Insomuch,  that  if 
dte  gaoler,  who  is  merely  bis  servant,  suffer  a  felon 
to  escape^  the  Sheriff  may  be  indicted,  fined,  and  im* 
prisooed.§ 

•  Dalt, 372.  t  2  Hawk.  c.  8.— Dalt.  372. 

J  U  Ed.  3.  c.  10. — And  ig  Hen.  7.  c.  lO. 

i  I  Hale,  597. — 1(  the  justices  in  session  do  not  insist    on  tlie 

^^tRMbnce  of  the  Sheriff^  eitiier  in  person,  or  by  his  deputy  the  under* 

'M',  the  omissioD  is  merely  from  courtesy,  and  not  from  any  want  of 

iohority ;  for  the  justices  iu  session  have  power  similar  to  the  judges  of 

^y  aod  for  the  same  reasons.    There  may,  perhaps,  not  be  on  record 

^  iiuiance  of  the  exercise  of  these  powers  in  modern  times,  in  courts  of 

•oiwa  of  the  peace  5  but  a  very  recent  one  has  occurred  in  the  great 

JniKw  of  Brecon  in  Wales,  wherein  the  sheriflF  was  fined  on  account 

«al»sttictinlOO/.     See  4  Chiu  C.  L,  as  follows. 

Brood  (to  wit).     Be  it  remembered  that  at  the  great  session  and 

9^ivery  of  our  Lord  the  King  for  the  said  county,  holden  at  Brecon, 

°ibe  said  coanly,  on  Saturday  the  30th  day  of  March  in  the  dQlh  year 

^  tbeidgn,  &c.  before  G.  H.  and  A.  M.  esquires,  justices  of  our  said 

*^the  King,  of  the  great  sessions  of  the  said  county,  assigned  to  deliver 

^pol  of  the  county  aforesaid  of  the  prisoners   therein  being,  and 

^  to  hear  and  determine  divers  felonies,  &c.  £.  L.  L.  High- Sheriff  of 

^  <ui  county,  is  duly  and  solemnly  called  to  appear  and  give  his 

''^"^x^^Doe  at  this  same  session,  to  do  and  perform  those  things  which 

^  his  office  do  belong  and  appertain  -,  and  as  by  his  Majesty's  writ  in 

^behalf,  to  him  directed  and  delivered,  he  is  commanded  ;  and  the 

*4  £.  L.  I^  High-SheriflF  as  aforesaid,  not  accordingly  appearing  and 

'^'^'^  at  this  same  session,  in  obedience  to  his  Majesty*s  said  writ,  or 

'*'^\si  to  perform  the  duties  of  his  said  office,  but  contemptuously 
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GBonot  sell 


CtoDot  re- 
turn hit 
officer!  upon 
inquciU. 


M^  is  also  punishable  by  the  justioes  in  fteteion  for  any 
default  in  executing  their  writs  and  precepts;  for  being 
an  officer  of  that  court,  he  is  of  course  amenable  to  it* 

But  if  he  have  a  warrant  from  a  justice  of  the  peace  to 
execute,  he  is  not  obliged  to  do  it  in  person,  but  may 
authorize  another  to  execute  it;  but  he  is  nevertheless 
answerable  for  its  being  regularly  done*  f 

And  he  cannot  excuse  himsdf  from  executing  any  precept 
because  of  resistance,  for  he  is  authorized  by  statute  to  take 
the  power  of  the  county  in  aid  of  him4 

He  has  the  appointment  of  the  gaoler  upon  a  vacancy,  of 
the  under-sheriir,  and  of  the  baiiifiEs.  But  he  cannot  dis- 
pose of  any  of  these  offices  for  money,  for  **  none  shall  buy, 
sell,  let,  or  take  the  office  of  under-sberifF,  gaoler,  bailiff, 
or  other  office  pertaining  to  the  office  of  High-Sheriff,  on 
pain  of  500^  half  to  ^e  King,  and  half  to  him  that  shall 
sue  within  two  years.  § 

And  the  Sheriff  shall  not  return  any  of  his  officers  upon 
the  inquest,  on  pain  of  40^  half  to  the  King,  and  half  to  him 
that  shall  sue  hi  the  sessions,  or  elsewhere."  || 

When  a  Sheriff  goes  out  of  office^  the  custody  of  the 
county  gaol  is  immediately  vested  in  his  successor,  who  of 
course  becomes  responsible ;  and  all  writs  and  processes^ 
remaining  unexecuted  at  tlie  expiration  of  his  shrievalty,  he 
is  directed  by  statute  to  turn  over  to  his  successor  by 
indenture  and  schedule,  who  is  compellable  to  execute  and 
return  the  same.** 

making  default,  therefore  it  is  ordered  that  the  said  £.  L.  L.  be  fined, 
and  he  is  accordingly  by  the  conrt  here  fined  and  amerced  in  the  sum  -of 
/lOO/.  to  be  by  hini  forfeited  and  |>aid  to  the  oseof  our  said  Lord  the 
King,  for  such  his  contempt  and  default  as  aforesaid.  And  it  is  ifurther 
ordered  that  a  levari  do  issue,  under  the  seal  of  this  court,  to  the  coroners 
of  the  said  county,  or  one  of  them,  thereby  commanding  tbem,  or  one  of 
them,  to  levy  the  said  fine  out  of  the  goods  and  chattels,  lands  and  tene* 
ments,  of  the  said  E.  L.  L. 

Which  fine  was  levied  accordingly,^and  the  Court  of  B.  R.  refused 
to  mitigate  the  said  fine,  the  record  whereof  had  been  removed  by 
certiorari,     8  T.  R.  656. 

•  2  Hawk.  c.  82.  t  2  Hawk.  c.  13. 

X  13  Edw.  1.  St.  1.  c.  30.  §  3  Geo.  c.  15. 

II  23  Hen.  6.  c.  10.  •»  20  Geo.  2.  c.  87. 


CLERK  OV  THE  PEACE.  47 

The  Clerk  of  the  Peace  is  an  essential  and  constitu-  cieriL  oFihe 
entpart  of  ever}'  session  of  the  peace.  He  is  appointed  by  ^*"*- 
tlecastosrotulorunfi  of  the  county,  but  amenable  to  the 
futioes  in  session  for  the  execution  of  his  duties,  which  are 
wioiis  and  important.  Primarily,  they  consist  in  issuing 
the  processes,  and  recording  the  proceedings,  of  the  court; 
bot  there  are  various  others  imposed  on  him,  as  well  by 
CBstom  and  the  necessity  of  the  thing,  as  by  many  positive 
stitutes. 

Under  commissions  by  charter,  such  as  in  cities  and 
cnporste  towns,  the  person  who  fills  an  analogous  office;, 
od  whose  duties  are  mostly  similar,  has  usually  some  other 
ttietfaan  that  of  ^*  Clerk  of  the  Peace,''  generally  that  of 
'^Town  Clerk;"  and  his  appointment  is  usually  in  the 
&poul  of  the  body  corporate  whose  officer  he  is,  and  not 
IB  that  of  the  custos  rotulorum  of  the  county. 

h,  is  directed  by  statute,  that  the  Clerk  of  the  Peace  be  To  b«  a  mO- 
a  able  and  sufficient  person  resident  in  the  county;  but  a^UJ^^^IIJJIr 
^nuy  appoint  a  deputy  with  the  like  qualities,  but  to  be  poioca4icpttij« 
^ptxsei  and  allowed  by  the  custos  rotulorum.* 

We  have  seen  that  the  custos  rotulorum  is  forbidden  to  May  not  par. 
d the  office;  and  by  the  same  authority  the  Clerk  of  the  '''*^''"  "** 
^  is  prohibited  from  purchasing  it,  under  like  penalties ; 
^  **  that  if  he  shall  give  any  reward,  fee,  or  profit  directly, 
viadirectly,  or  any  bond  or  other  assurance  to  him  or  to 
^  other  person,  for  such  appointment,  he  shall  be  disabled 
^  holding  the  office,  and  shall  moreover  forfeit  double 
^fiine  of  the  thing  given  for  the  appointment,  to  whom- 
ttrer  shall  sue  for  the  same  in  any  of  the  Courts  of  West« 

The  Form  of  the  Appointment. 

^leas  the  office  of  the  Clerk  of  the  Peace  for is  now  Appointnent. 

^^  b?  ^  death  of. ,  esq.  late  Clerk  of  the  Peace 

k  the  laid  county,  now  know  all  men  by  these  presents,  that 

^  right  hon.  Thomas  Earl  of Custos  Kotulorum  of 

^  sad  county  of : .  hath  nominated,  constituted,  and 

'HP^iinted,  and  by  these  presents  doth  nominate,  constitute,  and 
^foitt  0.  B.  esq.  a  person  skilful  in  the  laws  of  England,  and 

•  37  Hen.  8.  c.  I.  t  1  Win,  &  Ma.  c.  21.       " 
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Cannot  be  ap- 
pointed in  any 
•Cher  manner. 


Hftf  an  estate 
for  Hfe  in  the 
•fice. 


Misbehaviour 
in  hh  ofltce. 


now  inhabiting  and  residing  within  the  same  county,  to  be 
Clerk  of  the  Peace  of  the  said  county,  to  have,  hold,  execute, 
and  enjoy  the  office  of  Clerk  of  the  Peace  of  the  county  afore- 
said, by  himself  or  his  sufficient  deputy ;  and  by  himself  or  such 
deputy  to  have,  receive,  and  take  to  the  use  of  him  the  said 
O.  B.  all  fees,  wages,  perquisites,  advantages,  emoluments,  and 
appurtenances  whatsoever,  to  the  said  office  belonging,  or  in  any 
wise  appertaining,  for  and  during  so  long  a  time  as  the  said 
O.  B.  shall  well  behave  and  demean  himself  in  the  said  office ;-« 
in  testimony  whereof  the  said  Thomas  Earl  of hath  here- 
unto set  his  hand  and  seal,  the  ....  day  of. in  the 

year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  now 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
in  the  year  of  our  Lord 

And  the  custos  cannot  appoint  him  in  any  other  man- 
nci'  than  as  prescribed  by  the  statute;  for  if  he  do,  he  is 
no  Clerk  of  the  Peace;  as  if  he  appoint  him  durinj^ 
pleasure,  instead  of  so  long  as  he  shall  well  demean  himself^ 
be  does  not  execute  the  authority  given  Iiim  by  the  act» 
and  so  his  nominee  is  no  Clerk  of  the  Peace.* 

The  statute  having  directed  that  he  shall  enjoy  his  office 
*'  so  long  as  he  shall  well  demean  himself/'  he  has  of  course 
an  estate  for  life,  or  freehold,  in  the  office,  on  the  mere 
condition  of  behaving  well ;  therefore  if  he  perform  the 
condition  he  cannot  be  dispossessed,  nor  is  his  estate  for- 
feited by  the  death  or  removal  of  the  custos.  f 

<*  But  if  he  shall  misbehave  himself  in  his  office,  the 
justices  of  the  peace  in  their  general  quarter  session,  or  the 
major  part  of  them,  on  complaint  in  writing  exhibited 
against  him,  may  upon  examination  and  due  proof  tliereof^ 
openly  in  the  said  session,  suspend  or  discharge  him :  and 
in  such  case  the  custos  rotulorum  shall  appoint  another 
person  to  the  office  >  and  in  case  of  reiusal  or  neglect  so  to 
appoint  before  the  next  general  quarter  session,  the  justices 
then  and  there  assembled  may  appoint  one."{ 

It  is  scarcely  possible  to  adduce  examples  of  all  the  means 
by  which  a  Clerk  of  the  Peace  may  be  said  to  be  guilty  of 
misbehaviour  in  his^office,  so  as  to  forfeit  his  situation;  but 
extortion  has  been  decided  to  be  one  of  them,  insomuoli 


*  18  Mod.  Rep.  4S. 
X  I  Wm.&Mar.  cSl. 


t  4  Mod.  167.  173.  «93. 
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that  apon  proof  in  a  summary  way,  either  at  the  same,  or 
any  other  sessions  to  which  the  matter  may  be  adjourned, 
be  may  be  superseded  or  discharged.* 

And  the  order  (rf*  session  removing  him,  need  not  set  out 
tbe  evidence  on  which  it  is  founded,  f 

And  every  Clerk  of  the  Peace,  before  he  enters  upon  his 
office,  shall  in  open  session  take  the  following  oath :  % 

I,  A.  B.  do  swear,  that  I  have  not,  nor  will,  pay  any  sum  or  Oath  of  oiBce. 
SEmK  of  money,  or  other  reward  whatsoever,  nor  have  given  any 
bond  or  other  assurance  to  pay  any  money,  fee,  or  profit, 
directly  or  indirectly,  to  any  person  or  persons  whomsoever,  for 
mch  mmiination  or  appointment.     So  help  me  God.. 

He  must  also^  take  the  oaths  of  allegiance,  supremacy,  otiier  oaths. 
and  abjuration,  and  comply  with  the  usual  forms  of  persons 
qptalifying  for  offices. 

*^  No  Oerk  of  the  Peace,  or  his  deputy,  shall  act  as  Not  to  act  as  a 
solicitor,  attorney,  or  agent,  or  sue  out  any  process  at  any  "^*'*^'^®''* 
genoral  or  quarter  sessions,  where  he  shall  execute  the  office 
of  derk  of  the  Peace  or  deputy,  on  pain  of  SOL  to  him 
who  shall  sue  in  twelve  months,  with  treble  costs."  $ 

Beside  issuing  the  processes,  and  recording  the  proceed-  To  certify  to 
ii^a,  of  the  sessions,,  he  is  directed  by  statute  «  to  certify  laVrj!"^''"^' 
into  the  King's  Bench  the  names  of  such  as  shall  be  out- 
kwed^  attainted,  or  convicted  of  felony/'  || 

And  by  a  recent  statute,  viz.  55  Geo.  3.  c.  49.  to  make 
annual  return  to  the  secretary  of  state  of  the  prisoners 
tried  finr  criminal  ofiences  within  his  jurisdiction. 

<^  Also  to  deliver  to  the  sheriff,  within  ten  days  after  To  deliver 
September  29,  yearly,  a  perfect  estreat  or  schedule  of  all  ^^^''^^^'' 
fines,  and  other  forfeitures,  in  sessions."  ** 

He  is  also  obliged  to  deliver  duplicates  of  these  upon 
oath  yearly  to  the  barons  of  the  exchequer;  but  as  this 
portioo  of  his  duties  is  foreign  to  the  limits  of  the  subject 
rader  discussion,  we  must  pass  on  to  others,  which  tlie 
pnctioe  of  the  court  of  session  of  the  peace  imposes  on 

-^ M_l___^ ^^J I -  ^ 

*  Mod.  Css.  l(fi.  t  StTange*3  Rep.  996.  ^ 

X  1  Wm.  &  Mar.  c.  SI .  §  92  Geo.  2.  c.  46. 

I  34  &  35  Hen.  8.  c.  14.  *  *  98  &  83  Car.  8.  c.  29. 
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.  him.  A  general  view  of  these  is  all  that  can  be  nseful, 
without  enumerating  such  as  are  only  occasional,  or  di- 
rected by  statutes  of  local  interest,  as  filing  tlie  rules  of 
friendly  societies,  and  the  lists  of  insolvent  debtors  seeking 
relief  from  the  sessions,  registering  the  recognizances  of  ale- 
house-keepers, and  other  matters  of  similar  kinds. 

It  is  his  duty,  then,  to  read  the  commission,  and  the 
king^s  proclamation— to  administer  all  oaths,  whether  to 
persons  qualifying  for  offices,  constables,  jurors,  or  wit- 
nesses. Divers  acts  of  parliament  are  directed  to  be  read^ 
and  if  not  neglected,  are  read  by  the  Clerk  of  the  Peace. 
He  calls  upon  the  parties  under  recognizance,  whether  to 
prosecute,  plead,  or  give  evidence.  He  draws  the  indict- 
ments, arraigns  the  prisoners,  and  presents  the  bills  to,  and 
receives  them  from,  the  grand  jury.  He  draws  copies  of 
traverses,  makes  out  subpoenas  and  bench  warrants,  takes 
recognizances,  receives  the  verdicts,  and  (where  the  undig- 
nified practice  prevails  of  the  chairman  not  pronouncing 
the  judgment  of  the  court),  he  is  the  organ  through  which 
its  opinion  is  given  on  subjects  of  municipal  and  parochial 
law,  and  its  sentence  on  criminal  offenders  is  passed. 

Further  to  enumerate  his  general  duties  would  be  super- 
fluous, as  they  are  partly  to  be  collected  from  the  esta« 
blished  table  of  fees,  and  the  remainder  are  pointed  out  by 
the  different  statutes  which  impose  them,  and  which  pre- 
scribe his  remuneration. 
Fee*.  The  more  ancient  fees  of  the  Clerk  of  the  Peace  are 

established  by  usage,  which  gives  them  a  sanction  equi- 
valent to  that  of  the  legislature.     It  has  therefore  been 
decided  that  every  Clerk  of  the  Peace  may  legally  demand 
such  fees  as  have  been  immemorially  taken   within   his 
county,  on  such  subjects  with  which  no  statute  has  inters 
fered ;  *  and  that  the  justices  in  session  have  no  controul 
over  them,  so  as  either  to  augment,  abridge,  or  remit  them  - 
fmd  as  th&y  have  no  power  to  alter,  so  they  have  none  to 
compel  payment,  but  he  ntust  recover  them  by  action.f     XC* 


*  See  Stat.  67  Geo.  3.  c.  Ql. 

t  1  Ld.  Rayro.  70d.«-lS  Mod.  Rep.  608. 
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they  be  such  fees  as  are  certain  and  determined^  an  action 
of  indebitatus  assumpsit  will  lie^  and  if  uncertain,  quantum 
meruit. 

It  is  said,  however,  that  he  is  not  bound  ^*  to  enter  judg^ 
ment,  or  the  like"  at  the  suit  of  any,  without  having  his 
l^al  fee  for  the  same;  but  the  distinction  is  taken,  that  if 
the  Court  order  any  thing,  without  the  suit  of  another^  viz. 
ex  officio^  he  is  compellable  to  enter  the  same  without  fee.* 

But  if,  by  colour  of  his  office,  he  take  more  than  his  due^  Extortion, 
it  will  be  extortion,  and  punishable  by  fine  and  imprison- 
ment,  on  indictment  ai  common  law.  It  should  seem  also 
that  be  is  punishable  under  the  statute  3  £dw.  1.  c.  26, 
which  inflicts  for  the  penalty  '^  the  }rieldiug  twice  as  much 
as  was  received,  beside  being  punished  at  the  King's 
pleasure;''  for  thouf^  generaUy  that  statute  has  been  con* 
strued  to  extend  only  to  offices  of  anterior  date,  it  has  been 
decided  to  apply  to  Justices  of  the  Peace  taking  fees  con- 
trary to  their  oath  at  their  admission  into  office,  though 
that  office  was  not  instituted  till  long  after,  f 

Modem  statutes  having  imposed  a  prodigious  addition  of 
business  upon  justices  in  the  courts  of  quarter  sessions,  their 
officers  have,  of  course,  additional  duties  to  perform,  espe- 
cially the  Clerk  of  the  Peace.  In  most  of  these  instances, 
however,  the  particular  statute  imposing  the  burthen,  ap- 
portions also  the  remuneration.  There  would  be  much 
difficulty,  and  no  utility,  result,  from  a  particular  enume- 
ration of  all  these  acts.  It  is  sufficient,  therefore,  in  this 
place  to  observe,  that  where  a  statute  has  determined  his 
iee,  it  is  equally  extortion  in  him  to  demand  more,  as  in 
die  case  of  fees  sanctioned  by  prescriptive  usage;  and, 
secondly,  that  where  no  particular  sum  has  been  pre- 
ficribed,  an  analogy,  by  no  means  difficult  to  ascertain  and 
observe,  might  well  be  resorted  to  as  the  guide  of  his  dis- 
cretion. However,  the  statute  of  57  Geo.  S.  c.  91,  recently 
referred  to,  has  rendered  further  discussion  of  this  subject 
unnecessary. 

The  suitors  of  the  court  are  not  only  protected  against 

•  Cromp.  159.  t  Dalt.  c.  41— I  Hawk.  68. 
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the  corruption  of  tlie  Clerk  of  the  Peace^  by  the  remedies 
already  pointed  out,  but  to  a  certain  degree  also  against 
Negligence  of  Us  negligence^  by  a  particular  statute,  which  enacts  that 
tlie  Peace.  **  only  two  shillings  shall  be  paid  to  him  for  drawing  an 
htdictment  offeUmy  ;  and  if  it  be  defective  he  shall  allow 
a  new  one  gratis,  on  pain  of  forfeiting  five  pounds  to  him 
that  shall  sue.**  *  Beside  which  specific  penalty,  it  is 
holden  that  he  is  amerciable  in  the  Court  of  King's  Bench 
for  gross  faults  in  indictments  drawn  by  him,  and  remov^ 
able  thither,  f  Also  for  indictments  of  immoderate  and 
unnecessary  length. 

Coroner.  TiiE  CoRONER.<^The  of&ce  of  Coroner  is  a  very  ancient 

one  by  the  common  law.  Before  the  institution  of  jus- 
ticeS)  the  Coroncfrs  were  conservators  of  the  peace,  and 
persons  of  great  authority  and  dignity;:):  insomuch,  that 
none  were  eligible  to  the  office  under  the  degree  of 
knights.  §  Since  the  appointment  of  justices  of  the  peace, 
much  of  the  power  with  which  Cdroners  were  invested,  is 
superseded  thereby,  and  transferred  to  the  former.  They 
are  nevertheless  still  considered  by  all  writers  on  the  sub- 
ject, as  part  of  the  proper  attendants  upon  the  courts  of 
quarter  sessions ;  ||  though  it  may  be  difficult  perhaps  to 
assign  a  sufficient  reason  for  it  now,  since  the  preserva- 
tion of  the  peace  has  ceased  to  be  a  part  of  their  office; 
for  it  does  not  appear  that  they  have  any  prescribed  duty 
to  perform  tliere^  except  occasionally^  and  in  the  capacity  of 
suitors,  or  of  defendants.*  * 

•  10  &  1 1  W  3.  c.  23.  t  Lilly's  Piact.  Reg.  71. 
X  4  Inst.  471.  §  Dougl.  193. 

II  4  Inst.  471*  3  Edw.  1.  c.  10. — ^However  by  14  Edw.  3.  c.  8.  no 
Coroner  shall  be  chosen  for  a  county  unless  he  have  laud  in  fee  suffi* 
cient  in  the  same  county,  whereof  he  may  answer  to  all  manner  of 
people.  And  where  chosen  by  the  county,  if  he  be  insufficient,  th* 
county  shall  answer  for  him.    2  Hale,  56. 

I  Dalt.  c.  185.— Cro.  Cir.  Com.  34. 

*  *  Thb  obsenration  is  perfectly  consistent  wkh  what  is  adranced 
elsewhere,  as  the  duty  imposed  on  Coroners,  although  originating  at, 
and  emanaUng  from  the  session,  does  not  require  their  attendance 
in  It. 
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Besides  his  fee  of  IS^.  4d.  awarded  by  an  ancient  statute  Fees  allowed 
on  ereiy  inquisition,  *  the  Coroner  is  entitled,  by  a  recent  ^y  "*s***"®"*' 
prorision,  '^  **  to  20^.  more,  (if  not  taken  on  a  body  dying  in 
gaol) J  and  also  9c2.  for  every  mile  he  shall  be  compelled 
to  travel  from  his  usual  place  of  abode,  for  the  taking  of 
every  sudh  inquisition ;  %  which  sum  shall  be  paid  by  order 
on  the  treasurer^  by  the  justices  in  sessions^  out  of  the  county 
rotes,  for  which  order,  no  fee  shaU  be  paid ;  and  for  every 
sacfa  inquisidon  taken  on  a  body  dying  in  prison^  he  shall 
be  paid  so  much  as  the  justices  in  sessions  shall  allow,  not 
exceeding  20s.  to  be  paid  in  like  manner.'' 

^  But  no  Coroner  of  the  king's  household,  and  of  the 
Teige  of  the  king's  palaces,  nor  any  Coroner  of  the  ad- 
miralty, nor  any  Coroner  of  the  county  palatine  of  Durham^ 
nor  any  Coroner  or  the  city  of  London  and  borough  of 
Sauihwarkj  or  of  any  franchises  belonging  to  the  said  city} 
Dor  any  Coroner  of  any  city,  borough,  town,  liberty,  or 
franchise,  not  contributory  to  the  rates  directed  by  the 
12  Geo.  2.  c  29,  or  within  which  such  rates  have  not  been 
osually  assessed,  shall  be  entitled  to  any  fee  given  by  this 
ad:  but  it  shall  be  lawful  for  all  such  Coroners  as  are  last 
mentioned  to  receive  all  such  fees  and  salaries  as  they 
were  entitled  to  by  law  before  this  act,  or  as  shall  be  given 
them  by  the  person  by  whom  they  are  appointed."  § 


*  3  Hen.  7.  c.  1.  t  ^5  Geo.  2.  c.  29. 

X  By  1  recent  determination  it  seems  these  words  do  not  authorize 
mj  allowance  for  the  miles  a  Coroner  has  to  return,  after  taking  an 
a\ma»km,  to  his  place  of  abode.  It  was  a  rule  moved  for  in  B.  R. 
«i  bdialf  of  one  Cecil,  Coroner  of  Oxford,  against  the  justices  thereof^ 
is  coosequence  of  their  having  refused  to  make  an  order  on  the  treasurer 
(or  the  9i{.  per  mile  on  returning  from  taking  inquisitions.  The  Court 
wfiMj  to  make  the  rule  absolute. 

$  Coroners  are  of  diree  kinds ;  1st,  by  virtue  of  an  office ;  2d,  by 
cinrler  or  commission ;  3d,  by  election.  1 .  The  lord  chief  justice  of  the 
Koifs  Bench  is,  by  virtue  of  his  office,  principal  Coroner  in  the  king* 
^m,  and  oftay,  if  he  pleases,  exercise  the  jurisdiction  of  Coroner  in  any 
fan  of  the  realm.  2.  The  lord  mayor  of  London  is,  by  the  charter  of 
18  Ed.  4.  Coroner  of  London.  The  bishop  of  Ely  also  hath  povrer  to 
Bske  Coroners  by  the  charier  of  Hen.  7.  \  and  there  are  Coroners  of 
pvooilar  lords  of  franchises  and  liberties,  who  by  charter  have  power 
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And  unless  the  Coroner  has  taken  an  inquisition  in  due 
form,  he  is  not  entitled  to  any  fees ;  for  on  a  motion  for  a 
mandamus,  to  compel  justices  to  pay  to  the  Coroner  the 
fees  and  travelling  expences  due  to  him,  foi'  taking  four 
inquisitions  upon  four  bodies  cast  by  the  sea  upon  the 
shore ;  it  appeared  that  the  papers,  purporting  to  be  inqui- 
sitions, were  not  inquisitions  at  all;  as  they  were  signed 
only  by  the  Coroner  and  foreman  of  the  yxry.  The  prin- 
cipal question  in  the  case  was,  whether,  when  the  Coro- 
ner finds  the  body  of  a  person  manifestly  drowned  at  sea, 
upon  the  shore,  he  may  not  take  an  inquisition  on  the 
body?  The  Court  inclined  to  the  opinion  that  he  could 
not,  and  it  was  said  to  be  the  usage  to  bury  such  bodies 
without  any  inquisition  being  taken ;  but  without  expressly 
determining  this,  they  said,  that  the  first  question  which 
they  had  to  decide,  was,  whether  the  Coroner  had  taken 
any  inquisition  at  all?  if  he  had  not,  he  was  not  to  be  paid 
for  what  he  had  not  done ;  this,  therefore  was  an  objection 
in  limine  to  the  application,  for  these  enquiries  not  being 
signed- by  all  the  jurors,  were  not  inquisitions. — Mandamus 
denied.* 

And  no  Coroner  of  any  liberty  or  franchise  is  entitled 
to  any  fees  under  this  statute,  unless  such  liberty  or  fran- 
chise be  contributory  to  the  county  rates;  for  upon  a 
mandamus  to  justices  to  make  an  order  for  payment  of  the 
fees  and  travelling  expences  of  the  Coroner  of  the  liberty 
and  franchise  of  the  manor  of  Pontefract,  in  respect  oF 
certain  inquisitions  taken  by  him,  the  Court  ordered  the 
writ  to  be  quashed,  as  it  did  not  state,  that  the  manor  oF 
Pontefract  was  contributory  to  the  county  rates,  and  conse* 
quently  the  justices  had  no  authority  by  the  stat.  25  Geo.  2. 
c.  29,  to  make  any  such  order:  and  Lord  Kenyon^ 
Ch.  J.  observed,  that  the  prosecutor  should  have  alleged  in 
the  writ,  all  those  facts  which  were  necessary  to  shew 

to  create  their  own  Coroners,  or  to  be  Coroners  themselves,  especially 
the  jurisdiction  of  the  admiralty  and  the  verge.    3.  The  general  Coro* 
ners  of  counties  elected  by  virtue  of  statute  Westm.  1.  c.  18.  and 
tB  Ed.  3.  c.  6.  1  Hale  52 ;  4  Rep.  57 ;  1  Black.  Com.  346. 
*  Nolan's  R.  144. 
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that  he  was  entitled  to  the  relief  prayed,  and  that  he  had  a 
right  to  call  on  the  magistrates  to  do  that,  for  the  non- 
peifonnance  of  which  he  sued  out  his  compulsory  writ* 

If  the  Coroner  take  any  fees  beyond  what  are  thus  allow-  Extortion. 
ed  by  the  law,  he  will  be  guilty  of  extortion. 

This  ofience,  so  far  as  we  are  here  concerned  with  it,  is  What  it  is. 
defined  to  be  ^'  the  taking  of  money  by  any  officer,  by  colour 
of  his  office,  either  when  none  is  due,  or  not  so  much  is  due, 
or  where  it  is  not  yet  due."t  Thus  a  gaoler  obtaining 
money  from  his  prisoner,  or  a  churchwarden  from  the 
parishioners,  under  colour  of  their  respective  offices ^  have 
been  determined  to  be  guilty  of  extortion.  |  And  an  under- 
sheriff  refusing  to  execute  process  before  his  fees  were  paid, 
bs  been  held  guilty  of  requiring  what  was  not  yet  due.  § 
These  instances  are  sufficient  to  show  how  a  Coroner  may 
become  guilty  **  of  this  offi?nce.  The  statute  of  Edward  I. 
before  noticed,  which  was  made  in  affirmance  of  the  com- 
Bxm  law,  declares  it  to  be  extortion  of  any  sheriff,  or  other 
^mgter  of  the  King,  whose  office  any  way  concerns  the  ad-- 
^mshution  or  execution  ofjustice,  or  tlie  comnwn  good  of  tfie 
<«^'ed,  to  take  any  reward,  except  what  he  receives  from 
ibe  King." 

At  common  law,  such  ofiences  were  severely  punishable  Panishment. 
by  fine  and  imprisonment,  and  removal  from  office;  but  by 
^statute just  referred  to,  '^  extortion  in  sheriffs,  escheators, 
baili£,  gaolers,  king's  clerks  of  the  markets,  and  other  i/i- 
(tnor  ministers  and  officers  of  the  King,  whose  offices  do  any 
v>;  concern  the  administration  or  execution  of  justice,'' 
^.  are  declared  to  be  moreover  punishable  by  ^^  yielding 
tiTiVf  Of  muc/i"  (as  each  of  such  persons  may  have  received, 
^  to  the  party  having  paid  it),  beside  the  former  punish- 
^^i  according  to  the  common  law.  || 

By  the  express  words  of  their,  commission,  the  justices  Sessions  luiTa 
in  session  have  cognizance  of  this  offence  of  extortion ;  exSrtloB?* 
"bereibre,  as  has  been  observed,  the  Coroner  m2ist  be  a 


•  7  Tenn  R.  62.  t  Co.  Lit  368. 

\  Mod.  Rep.  226.— Siderfin.  SQ7.  §  Salk.  330. 

M  Co.  lost.  210.— 1  Hawk.  c.68. 
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tuitor  to  this  court  for  his  l^al  and  aathorized  fees,  and 
may  appear  before  them  as  a  culprit,  if  he  require  more 
than  the  ]aw  allows;  a^d  let  it  be  observed,  that  all  who 
aid  in,  or  contribuie  to  the  offence,  are  equally  principals; 
for  there  are  no  accessaries  in  extortion.* 
The  Indict-  The  indictment  must  state  the  fact  particularly^  and  the 
time  when  committed ;  but  the  magnitude  of  the  sum  is 
immaterial,  for  be  it  ever  so  small,  it  is  equally  an  offence, 
which  consists  in  the  mere  taking,  not  in  the  value  of  the 
contract  f 

Little  remains  to  be  noticed  respecting  the  superintend- 
ance  of  the  sessions  over  the  conduct  of  Coroners,  and  that 
little  arising  out  of  a  very  erroneous  method,  which  has 
crept  into  practice  of  late  years,  of  Coroners  appointing 
Deputies,  either  generally,  or  specially.  In  some  instances 
this  has  been  rendered  doubly  unjustifiable,  by  the  nomina- 
tion of  persons  who  are  ignorant  of  the  law.  The  office  is 
a  judicial  one,  and  it  may  be  a  matter  of  serious  doubt, 
whether  its  duties  can  be  assigned  to  a  deputy  (properly  so 
called)  of  any  description.  :|:  Nor  does  8^ch  a  del^ation  of 
authority  appear  to  be  more  justifiable  on  the  ground  of 
convenience,  than  of  law ;  for  if  the  attendance  of  the 
Coroner  of  any  particular  county,  or  district  of  a  county, 
be  prevented  by  sickness  or  other  unavoidable  necessity, 
from  attending  when  called  upon,  any  neighbouring  Coro- 
ner may  legally  supply  his  place ;  for  although  elected  into 
office  by  the  freeholders  of  a  particular  division  of  the  king- 
dom, when  instated  into  office  he  is  **  a  Coroner  through- 
out all  England,"  §  and  may  attend  wherever  his  services  are 

*  1  Str.  75.  t  1  Ld.  Rayin.  149. 

X  Staunf.  P.  6.  51/-— Wood's  Inst.  b.  4.  c«  1. 

§  Godb.  64. — Shaw.  J.  36(). — What  has  been  advanced,  from  au- 
thorities of  long  standing,  respecting  the  illegality  of  Coroners  appoint- 
ing deputies,  atid  the  additional  impropriety  of  selecting  for  such  depu- 
ties persons  not  conversant  with  law,  was  fully  recognized  by  Graham 
(Baron),  in  his  address  to  the  grand  jury  of  the  county  of  Lincoln,  at  the 
summer  assizes  of  1814 ;  such  observations  having  been  elicited  by  cir- 
cumstances which  had  recently  occurred  in  that  county,  but  the  more 
distinct  mention  of  which  would  neither  operate  in  illustration  of«  or  add 
authority  to»  the  learned  Judge's  commtnti. 
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required :  but  this  must  be  imderstood  of  Coroners  of  coun- 
des,  or  divisions  of  counties  only ;  for  ^'  those  of  exempt  ju* 
Tisdictions  cannot  interfere  within^the  counties,  out  of  their 

Cases  may  occur  also,  where  the  conduct  of  the  Coroner  Coroner  not 
may  become  the  subject  of  enquiry,  respecting  the  proper  vUvf  ie  body. 
execution  of  his  duty,  relative  to  his  viewing  the  dead  body. 

He  can  only  take  his  inquisition  of  death  ^'  upon  actual 
vku'y  and  not  otherwise ;  "  but  he  is,  generally  speaking, 
authorized  to  take  such  view  any  time  within  fourteen  days, 
even  though  the  body  should  have  been  interred,  f  Yet 
there  may  be  instances,  in  which  such  exercise  of  his  au- 
tkority  would  be  improper,  as  in  those  of  sudden  deatli  ac- 
companied by  infectious  disease.  In  such,  and  the  like 
cases,  the  enquiry  becomes  one  of  the  duties  of  justices  of 
the  peaces  to  whom  it  ought  to  be  referred  "  to  enquire  of 
tke  death,"  as  a  view  of  the  body  is  not  necessary  to  thw 
process.  J 

In  such  instances,  however,  the  investigation  of  the  Co- 
nner's conduct  becomes  a  very  proper  subject  for  the  court 
of  session  of  the  peace,  (as  otherwise  bodies  may  be  interred 
^^  suspicious  circumstances,  and  frivolous  pretences, 
without  either  his  authority,  or  that  of  justices),^  and  points 
^  the  benefit^  at  least,  of  his  attendance  upon  the  court, 
^en  though  the  mcessity  for  it  be  strictly  confined  within 
Jte  limits  before  mentioned,  and  justifies  the  observation  of 
^  the  writers  on  the  duties  of  Coroners,  tliat  it  is  in  the 


*  1  Hawk.  45.  t  2  Hawk,  ib.— Bro.  Corocu  167. 

toRep.  110.— Hale,  170. 

i  It  has  been  already  noticed  thai  justices  have  a  jurisdiction  over 
^nbject  of  sudden  or  unnatural  deaths,  to  be  exercised  in  cases  to 
^^  ihe  Coroner's  cognizance  does  not  extend,  and  that  not  by  way 
<^f appeal  from  his  judgment,  but  an  original  one;  therefqre/it  should 
1^  there  need  not,  in  any  instance,  be  any  failure  of  justice  from  the 
^"^  of  the  Coroner  to  attend.  How  far,  and  in  what  mode,  justices 
^^cmpeliable  to  give  their  senrioes  on  such  occasions,  is  a  subject 
*»*iihia  the  limiu  of  the  present  enquiry ;— but,  that  they  may 
Ml,  teems  to  be  as  unquestionable,  as  that  Uiey  may  profiiahly,  do  it. 
*i  Hile,  414.^1  Bur.  R.  18. 
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power  of  justices  in  quarter  session  to  fine  the  Coroner  for 
non  attendance  on  them. 

Indictmskt  of  a  Coroner  for  refusing  to  take  an 

Inquisition. 

c      *     r        f     '^he  jurors  for  our  Lord  the  King  present^ 
county  oj, . . .  ^^^^^  ^^ ^^ .^^j^^ y^^ 

of  the  reign  of  our  Sovereign  Lord  George,  &c.  &c  one  A.  B.  at 

in  the  said  county  of. was  drowned  and  suffocated  in 

a  certain  pond,  and  of  that  drowning  and  suffocating  then  and 
'   there  died;  and  tliat  the  body  of  the  said  A.  B.  at afore- 
said, in  the  county  aforesaid,  lay  dead,  of  which  one  C.  D.  late 

of in  the  county  aforebaid,  gentleman,  afterwards,  to  wit* 

on  the  said day  of. in  the  year  aforesaid,  then  being 

one  of  the  Coroners  of  our  said  Lord  the  King  for  the  county 

aforesaid,  at aforesaid,  had  notice  ;  nevertheless  the  said 

C.  D.  the  duty  of  his  office  in  that  behalf  not  regarding,  after- 
ward, to  wit,  on  the  said day  of. in  the  year  afore- 
said, at aforesaid,  in  the  county  aforesaid,  to  execute  his 

office  of  and  concerning  the  premises,  and  to  take  inquisition  for 
our  said  Lord  the  King,  according  to  the  laws  and  custom  of  the 
realm,  unlawfully,  obstinately,  and  contemptuously  did  neglect 
and  refuse,  and  that  the  said  C.  D.  no  inquisition  in  that  behalf 
as  yet  hath  taken,  to  the  great  hindrance  of  justice,  in  contempt  of 
our  said  Lord  the  King  and  his  laws,  and  against  the  peace,  &c. 

Gaolers.  Gaolers  are  the  next  in  order  of  oiBcers  whose  attend- 

ance upon  the  courts  of  quarter  sessions  is  necessary ;  under 
which  denomination  are  comprehended  all  persons  who 
have  the  custody  or  superintendance  of  the  prisons,  to  which 
the  jurisdiction  and  cognizance  of  the  sheriff^  or  the  justices, 
of  the  county,  extend ;  whatever  may  have  been  the  usual 
title  or  appellation  by  which  any  of  such  gaolers  may  have 
been  distinguished. 

Their  principal  business  is  to  bring  the  prisoners  in  cus- 
tody who  are  to  take  their  trials ;  vagrants  who  have  been 
committed,  and  are  either  to  be  discharged  or  further  im- 
prisoned ;  to  receive  the  passes  of  such  as  are  to  be  carried 
by  them  to  tlieir  respective  places  of  settlement ;  *  and  to 
take  charge  of  such  other  prisoners  as  may  be  committed  to 
their  custody  by  the  court. 


^  32  Geo.  3»  c.  45.  s.  5. 


GAOLER.  59 

Bat  there  are  other  duties  also  prescribed  by  divers  acts 
of  parliament  For  example,  ^'  if  the  master  of  every  house 
ofcorrectwn  shall  not  at  every  quarter,  session,  yield  a  true 
account  of  all  persons  that  have  beeli  committed  to  his  cus- 
tody; or  if  any  person  committed  to  his  custody  shall  be 
troublesome  to  the  county,  by  going  abroad,  or  otherwise 
skll  escape  away  from  such  house  of  correction  before  he 
shall  be  lawfully  discharged  therefrom,  the  justices  in  such 
session  shall  set  such  fine  upon  him  as  they  think  fit,  to  be 
paid  to  the  treasurer."  *  And  by  another  statute,  the  jus-  * 
dees  in  sessions  are  required  *^  to  call  upon  the  Keeper  of 
t\^  house  of  correction  withm  their  jurisdiction,  to  produce 
to  them  in  writing  a  list  of  the  seveml  persons  then  in  their 
custody,  with  a  description  of  the  offence,  and  the  time  for 
vhich  committed,  distinguishing  paiticularly  those  who  by 
wanrant  of  commitment  are  to  be  kept  to  hard  labour,  and 
slso  distinguishing  the  age  and  sex  of  every  such  person 
committed  to  hard  labour,  and  in  what  trade  or  business 
he  hath  been  employed,  and  what  he  hath  been  most  ac- 
customed to,  and  is  best  qualified  for,  and  how  he  has  be- 
lated during  his  confinement,  t  And  by  a  still  more  recent 
statute^  <(  every  Gaoler  shall  at  the  Michaelmas  quarter  ses- 
^  yearly,  deliver  a  certificate,  signed  and  verified  on  oath 
^f(ffe  such  court,  (or  in  case  of  sickness  or  inability  before 
a  justice)  expressing  (after  each  of  certain  provisions  there 
enumerated,  and  which  are  directed  by  previous  statutes  §) 
whether  such  provision  is,  or  is  not,  complied  with,  or  ob- 
senred,  within  such  gaol,  and  such  certificate  shall  be  read 
publicly  m  open  court,  in  the  presence  of  the  grand  jury, 
uid  entered  on  the  records  of  the  sessions."  And  the  jus- 
tices are  further  directed  "  to  take  such  certificate  into  con- 
aeration,  and  to  summon  any  such  person  named  therein 
ss  shall  seem  meet;  and  every  county  Gaoler  who  shall 
D€glect  to  deliver  such  certificate,  shall  forfeit  50Z.,  and 
^ery  other  not  a  county  Gaoler  20/.,  to  be  recovered  in  the 
courts  of  Westminster. 


*  7  Jac.  1.  c.  4.  f  22  Gea  3.  c.  64.- 

1  29  Geo.  3.  c.  67.  §  See  Pract  Expos,  tit.  Gaolbr,  sect.  8. 
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FoRU  OF  THB  Certificate. 

Certificate  to       At  the  general  quarter  session  of  the  peace  for  the  said. ..... 

the  Michaelmas  hoiden  at this day  of. in  the  year  of  our  Lord 

*«•■••'*■•          the  certificate  of. in  pursuance  of  the  sta- 
tute in  this  case  made  and  provided  respecting  the  gaol  of. 

By  the  statutes,  also,  for  the  relief  of  insolvent  debtors, 
certain  duties  are  imposed  on  Gaolers  to  be  performed  at 
sessions,  which  render  their  presence  there  necessary ;  as 
for  example,  by  the  very  last  statute  of  this  kind,*  they  are 
required  to  deliver  lists  of  the  debtor  prisoners  in  their 
custody,  and  to  verify  the  same  on  oath,  before  the  justices 
assembled. 

The  salaries  of  Gaolers,  also,  x>ccasionally  become  the 
subject  of  the  justices'  cognizance  in  sessions,  under  certain 
circumstances,  unnecessary  to  be  noticed  further,  than  by 
reference  to  the  statute,  f  the  present  purpose  being  answer- 
ed, by  only  shewing  the  multiplied  occasions  for  their  at- 
tendance at  the  sessions. 

CoBBtables.  Tu^  CONSTABLES,  as  well  of  hundreds,  as  of  parishes, 

are  bound  to  attend  the  quarter  sessions.^     The  Constables 
Chief  CoQsta-  o(  hundreds,  or  chief  Constables,  to  make  return  of  the 
Wc«,  their  da-  warrants  directed  to  them  previous  to  the  sessions,  to  receive 
the  instructions  of  the  justices,  to  make  presentments  rela- 
tive to  offences  within  their  constablewicks,  and  to  report 
the  state  of  the  King's  peace  within  the  same.    Such  at  least 
are  the  general  duties  assigned  to  them  by  the  naiurej  and 
from  the  original  foundation,  of  their  office.     Beside  these, 
however,  innumerable  others  have,  from  time  to  time,  been 
imposed  upon  them  by  statute,  of  an  amount  too  consider* 
able  to  be  distinctly  enumerated,  to  any  profitable  purpose 
here ;  as  many  of  them,  although  more  or  less  connected 
with  their  attendance  upon  the  sessions,  are  to  be  executed 
out  of  them,§ 


♦  In  the  54  Geo.  3.  t  84  Geo.  3.  c.  54. 

J  Dak.  185. 

$  By  way  of  eacample^  and  to  show  the  inconvenient  extent  to  which 
the  particular  notice  of  every  law  relatif  e  to  these  descriptions  of  duty, 
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The  petty  Constables  are  called  over»  and  fined  by  the  Petty  Contts- 
cwirt  if  they  do  not  attend.  Their  duties^  relative  to  their  ^*"' 
paiishesy  are^  in  a  great  degree,  similar  to  those  of  their 
diie&  respecting  the  hundreds,  with  some  additional  ones ; 
such  as  reporting  the  state  of  their  respective  parish  stocks, 
ghring  evidence  respecting  the  execution  of  warrants  where- 
with they  may  have  been  charged,  and  all  other  matters 
pertaining  to  their  office,  both  as  conservators  of  the  peaces 
aod  as  minbters  of  the  justices. 

The  chief  Constables  are  moreover  directed  by  statute^*  - 
"at  the  general,  or  quarter,  sessions,  if  thereunto  required, 
to  account  for  the  general  county  rate  by  them  received,  on 
pun  of  being  committed  to  gaol,  until  they  shall  account ; 
ud  shall  pay  over  the  money  in  their  hands  according  to 
the  order  of  the  said  court,  on  the  like  pain.  And  all  the 
accounts  and  vouchers  shall,  after  having  been  passed  at  the 
aid  sessions,  be  deposited  with  the  clerk  of  the  peace,  to  be 
^)t  among  the  records,  and  inspected  by  any  justice  with- 
out fee." 

They  are  also  to  deliver  in  the  lists  received  from  their  TodelWerlltte 
petty  constables  of  jurors,  and  to  verify  the  same  by  oath,  f  ^^''pctty  Co^ 

High,  or  chief  Constables,  are  always  chosen  at  some  stables. 
iGsion,  either  special,  general,  or  quarterly,  in  order  that  bin  appointed 
«  officer,  in  whom  all  the  acting  magistrates  of  the  county,  «nd  sworo  at 
or  dimion,  have  so  great  an  interest,  he  being  their  imme- 
^servant,  and  auxiliary,  in  the  preservation  of  the  peace, 
tod  the  link  between  them  and  all  the  petty  constables    s 
^roughout  their  jurisdiction,  may  have,  if  they  think  fit,  a. 


*^  nraluply  these  pages«  one  of  them,  by  a  recent  statute,  will  be 
^ficicnt 

"  Witbm  ten  days  after  every  session  at  which  any  Justice  shall  have 
"*>nieA  toy  oonvictioD,  whereon  he  hat  received  any  fine  or  forfeituiv, 
'^deikof  the  peace  or  town  clerk  shall  deliver  to  the  chief  Constable 
^^  dtttnct  where  any  person  shall  reside,  who  shall  be  entitled  to  any 
^of  fiicb  fines,  an  account  in  writing  of  such  fines,  &c.  which  chief 
^subk  shall  transmit  an  account  thereof  to  the  petty  Consuble  of  the 

^"^  that  notice  may  be  given  to  the  person  entitled,  Sec."— -41  Geo.  X 

C.J9. 

•  IS  Geo.  S.  c.  99.  8(  55  Gc9. 3.  c.  51.  t  3  Geo.  «.  c.  2i. 
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voice  ill  his  nomination  to  the  office*    They  are  always 
sworn  also  into  the  office,  either  at  some  such  session,  or  by 
warrant  from  the  same** 
Petty  CoDsca-      Petty  Constables,  too,  though  sometimes  appointed  in 
birs  appointed  courts-leet,  according  to  ancient  practice,  and  occasionally 
sworn  into  office  either  by  the  lord  of  such  court,  or  by  jus- 
tices out  of  session,  are  now  generally  nominated  by  their 
respective  parishes  in  vestry,  and  sworn  into  office  by  the 
juitices  at  the  quarter  session,  which  is,  on  every  account, 
the  better  and  more  regular  mode.f    It  has  also  been  de- 
cided, that  the  justices  in  session  are  the  proper  judges 
where  it  is  right  to  appoint  Constables  for  places  that  have 
not  had  any  before.  { 
MaodamuBwiii     So  neccssary  a  part  of  the  general  system,  for  the  preser- 
ve to  compel    vation  of  the  peace,  are  Constables,  that  the  court  of  King's 
•wear  Coosta-  Bench  will  grant  a  mandamus  to  compel  the  justices  to  swear 
^'^'  such  as  have  been  duly  appointed  ;$  and  if,  on  the  other 

hand,  a  Constable  duly  chosen  refuse  to  take  upon  himself 
the  office  and  be  sworn,  he  may  be  indicted  at  the  sessions, 
(or  assizes,)  and  if  convicted,  shall  be  fined.  || 
Oathi  to  be         ^fgf^  Constables  are  required  to  take  the  oaths  of  alle- 
c  ^*"  bf  ^*'*''  t^^^^9  supremacy,  and  abjuration,  as  others  who  qualify  for 
offices;**  but  they  are  not  required  to  receive  the  sacra- 
ment, or  to  subscribe  the  declaration  against  transubstantia- 
By  Petty  Con-  tion ;  and  petty  Constables  are  exempt  firom  both  species  of 
•^  "•  test;   but  must  take  an  oath  of  office^  which  has  varied  at 

different  periods.  Tliat  anciently  in  use  has  been  preserved 
by  Dalton,  which  it  has  been  thought  right  to  introduce 
here,  only  distinguishing  such  parts  of  it  {by  Italics)  as 
have  been  superseded  by  modem  statutes,  or  are  become 
obsolete. 

You  shall  swear  that  you  shall  well  and  truly  serve  our  Sove- 
reign Lord  the  King,  in  the  office  of  a  Constable.  You  shall  see 
iind  cause  his  Majesty's  peace  to  be  well  and  duly  kept  and  pre- 
served according  to  your  power.     You  shall  arrest  all  such 


-*  Dalt.  c.  28.  t  2  Hawk.  c.  10. 

X  \  Keb.  554.  §  2  Hawk.  c.  10. 

H  8  Str.  928.— Cro.  Car.  567.  •*  1  Geo,  1.  c.  2. 


CONSTABLES.  S6 

persons  as  in  your  sight  and  presence  shall  ride  or  go  armed 

oiIeosi?eIr,  or  shall  commit,  or  make  any  riot,  afii-ay,  or  other 
breach  of  his  Majesty's  peace.   You  shall  do  your  best  endeavour 
(opoo  complaint  to  you  made,)  to  apprehend  all  felons,  barrators, 
rioters,  or  persons  riotously  assembled:-^ And  if  any  such  oiTend- 
ersslisll  make  resistance  (with  force)  you  shall  levy  hue  and  cry, 
and  shall  pursue  them  until  they  be  taken. — You  shall  do  your 
bestCDdeavours  that  the  watch  in,  and  about,  your  town  be  duly 
kept  for  the  apprehending  of  rogues,  vagabonds,  night-walkers, 
erei^roppers,  and  other  suspected  persons,  and  of  such  as  go 
anued,  and  the  likei  And  tnat  hue  and  cry  be  duly  raised  and 
porhocd,  according  to  the  statute  of  Winchester,  against  mur- 
derers, thieves,  and  other  felons :  And  that  the  statutes  made  for 
the  punishment  of  rogues  and  vagabonds,  and  such  other  idle 
persons,  coming  within  your  bounds  and  limits,  be  duly  put  in 
execution.    You  shall  have  a  watchful  eye  to  such  persons  as 
^all  maintain  or  keep  any  common  house,  or  place  where  any 
Qolavful  crime  is  used :  As  also  to  such  persons  as  shall  frequent 
or  use  such  places,  or  shall  use  or  exercise  any  unlawful  games, 
:berc  or  elsewhere,  contrary  to  the  statutes.     At  your  assizes^ 
KSeions  of  the  peace,  or  leet,  you  shall  present,  all  aqd  every, 
the  ofences  done  contrary  to  the  statutes  made  to  restrain  the 
Bordinate  haunting  and  tippling. in  inns,  alehouses,  and  other 
dualling  houses,  and  for  redressing  drunkenness.     You  shall 
tiiere  likewise  true  presentment  make  of  all  blood-sheddings, 
2^ys,  outcries,  rescous,  and  other  offences  committed  or  done 
^aiost  the  King's  Majesty's  peace  within  your  limits.     You 
*W|»  once  toery  day^  during  your  office^  present^  at  the  quarter 
^«i  aU  popish  recusants  within  your  parish^  and  their  children 
«W  nine^  and  their  servants^  (i.  e.  their  monthlif  absence  from 
^^  ciarcA.)    And  you  shall  have  a  care  for  the  maintenance  of 
inkery,  according  to  the  statute.     You  shall  and  duly  execute  all 
precepts  and  warrants' to  you  directed  from  the  justices  of  peace 
of  thi«  county,  or  higher  officers.     You  shall  be  aiding  to  your 
'-^hhmrs  against  unlavoful  purveyances.     In  the  time  of  hay  or 
^wn  harvest  {upon  request )  you  shall  cause  all  persons  meet  to 
tfrcf  6y  the  day^  for  the  mowings  reaping^  and  getting  in  of  corn 
»kaif.    You  shall  in  Easter  week,  cause  your  parishioners  to 
cbose  surveyors  for  the  mending  of  the  highways  in  your  parish, 
iw  lAa//,  have  a  care  that  the  malt  marie  or  put  to  sale  in  your 
'^*«  be  rcell  and  siifficiently  made^  trodden,  formed^  and  dressed : 
A&dyou  shall  well  and  duly,  according  to  your  knowledge,  power, 
*^  ability,  do  and  execute  all  other  things  belonging  to  the 
^  of  Constable  so  long  as  you  shall  continue  in  this  office. 
So  help  you  God. 

If  occasion  should  at  any  time  arise  for  imposing  upon 
CoQfitables  any  particular  portion  of  their  general  duty, 
^  can  be  no  doubt,  but  the  foregoing  oath,  at  least  with 
^  omission  of  such  parts  of  it  as  have  been  pointed  out. 
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may  be  legally,  perhaps  opportunely  ami  profitably,  ad- 
ministered. But  the  usual  practice  now  is,  to  swear  the 
Constables,  generally,  to  the  due  pcrformanoe  of  their  office 
according  to  the  following  form. 

I  will  well  and  truly  serve  our  Sovereign  Lord  flie  King,  in  the 

office  of  Constable  in  and  for  the  hundred  of. (or  township 

of  B.  or  parish  of  C.)  in  the  county  of. according  to  the  best 

of  my  skill  and  knowledge,  for  the  year  ensuing,  and  till  another 
be  appointed  in  my  place.*    So  help  roe  God. 

Tees  of  Con-        In  particular  instances,  the  quarterly  sessions  have  cogni- 
tS^'^llle*j^l^I  ^^^  ^^  ^^e  fees  of  G>nstables  for  the  execution  of  certain 
fictt  in  SCI-      parts  of  their  duty.     Special  Constables  are  entitled  to  a 
reasonable  remuneration  for  their  services  in  executing  war- 
la  felonies,      rauts  in  cases  of  felony,  to  be  allowed  by  two  justices,  sub- 
ject to  the  confirmation  of  the  justices  at  the  next  quarter 
session,  whose  order  on  the  treasurer  of  the  county  for  pay- 
ment is  necessary.    And  by  a  similar  mode  of  proceeding, 
high  Constables  are  to  be  remunerated  for  extraordinary 
exertions  in  cases  of  tumult,  riot,  or  felony. f 
Inpatachiai         Also  in  the  execution  of  parochial  business,  Consta- 
uiioest.         lilesj  and  all  persons  acting  in  the  capacity  of  Constables, 
having  delivered  their  accounts  to  the  overseers  of  the  poor 
.  of  their  respective  parishes,  are  placed  ultimately  under  the 
controul  of  the  justices  in  session,  respecting,  the  liquidation 
of  such  accounts,  where  any  dispute  or  difierence  of  opinion 
arises  upon  them.     And  the  justices  so  assembled  have 
moreover  a  power  of  laying  down  any  rules  and  regulations 
prospectively y  respecting  such  allowances  to  Ck)nstables  ge- 
nerally for  such  occasions,  subject  to  the  approbation  of  the 
judge  of  assize,  t 
Finrd  for  non-      All  Constables  duly  appointed  who  neglect  attending  at 

attendance.       ^,  .  •  i.       ^u  •  ii  j       «* 

the  sessions,  or  answering  when  their  names  are  called  over, 
are  subject  to  be  fined  at  the  (reasonable)  discretipn  of  the 
Court.  § 

*  The  ofiice  of  Constable  it  an  annual  one,  and  the  sessions  dmJ 
relieve  a  person  from  longer  senrioe. — 13  &  14  Car.  2.  c.  12. 
t  41  Geo.  3.  c.  78.  t  18  Ceo.  3.  c.  I9. 

$  Cro.  Cir.  Comp.  34. 
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In  such  manner  as  Constables  are  appointed^  and  by  the  RemoTai  of 
like  anthority,  they  are  to  be  removed.    So  that  if  there  be  CoDstabiei . 
canse  to  remove  an  high  Constable^  it  onght  not  to  be  done 
bj  a  single  justice  or  two,  but  at  the  quarter  session,  or  at 
least  at  a  special  session,  where  all  the  justices  for  the  dis- 
trict may  have  an  opportunity  of  giving  their  opinions.* 

And  for  similar  reasons  the  sessions  have  power  to  remove 

0^  Constables  on  proper  cause,  t 

And  it  is  prpvided  by  statute,  tliat  if  a  petty  Constable  Discharired 
cflotinue  above  a  year  in  his  office,  the  justices  in  session  ^^f  *  y**''* 
suy  discharge  him  and  put  another  in  his  place.:]:     And  if 
^  court  refuse  to  discharge,  a  writ  of  mandamus  will  lie.§ 

The  office  of  Constable  being  principally  a  ministerial  May  appoint  a 
<jfice,  he  may  appoint  a  deputy  on  any  occasion  to  do  a  ^P"*^" 
KTf  mimterial  act,  and  this  extends  to  all  sorts  of  Consta-^ 
^\l  and  so  &r  as  regards  petty  Constables  (who  are  ire* 
fKotly  women,  or  persons  incapable  from  age  and  infirai-' 
itj)  they  may  appoint  deputies  to  do  the  whole  business  of 
^QT  office;  bat  then  such  deputy  must  be  accepted  and 
svom  by  a  proper  authority ;  in  which  case  he  must  make 
^  tppearances  for  his  principal,  and  execute  all  the  acts 
of  bb  office ;  for  by  the  accq)tance  and  swearing  of  the 
<^nty,  the  principal  is  discharged  from  responsibility.** 

The  Jurors  are  of  course  necessary  attendants  upon  Ge*  Jarors. 
^  and  Quarterly  Sessions,  for  the  trial  of  prisoners.    The 
'  P'^xxedings,  oath,  misbehaviour,  and  punishment  of  Jurors, 
^solyects  which  come  more  properly  under  consideration 
^  the  succeeding  chiqpter ;  but  their  qualifications,  exemp* 

^  and  the  process  for  convening  them,  belong  peculiarly 

tothk 

Jones  are  distinguished  also  into  Grand,  and  Petit  (or  Grand  Jury. 
^^]  Juries.     Grand  Juries  must  consist  of  thirteen  at 
^  bat  not  of  more  than  twenty-three :  of  not  less  than 
^'"'^^  because  every  bill  must  be  found  by  twelve  at  least ; 
V  oot  more  than  twenty-three,  lest  there  should  be  an 

•  D»U.c.  «8.  t  2  Hawk.  c.  10. 

1 13  k  U  Car.  2.  c.  12.  §  2  Hawk.  c.  10. 

i  3  Bon,  R,  1259,  •  •  3  Esp.  R.  56, 
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equal  division  of  opinions,  in  which  event  no  bill  could  be 
found. 
How  returned.      Upon  the  summons  of  one  of  these  sessions  of  the  peace^ 
there  goes  out  a  precept  under  the  hands  and  seals  of  two 

Justices  of  the  county,  division,  &c.  directed  to  the  slieriff, 
upon  which  he  is  to  return  twenty-four  w  more  out  of  the 
whole  county,  division,  &c.  out  of  which  the  grand  inquest  is 
to  be  taken.     They  must  be  ^^  good  and  lawful  men,"  or,  in 
other  words,  liege  subjects  of  the  King,  neither  aliens,  nor 
persons  outlawed  upon  civil  actions ;  nor  attainted  of  any 
treason  or  felony ;  nor  convicted  of  any  species  of  crime 
which  renders  them  in&mous,  as  conspiracy  or  peijury.  For 
if  any  one  of  them  lie  under  any  of  these  disqualifications,  he 
may  be  challenged  by  the  prisoner  before  bill  presented ;  or 
if  not  discovered  till  after  the  finding,  the  defendant  may 
plead  it  ii;  avoidance,  and  answer  over  for  the  felony.*    So 
much  is  dear,  respecting  the  qualification  of  grand  Jurors 
with  rq^ard  to  their  purity  of  social  and  civil  character,  f 
These  qualifications  respecting  property,  are  not  so  clearly 
defined  by  Uuv^  whatever  they  may  be  by  custom  and  usage. 
**  They  (mghty  certainly,"  says  Blackstone,  "  to  be  free- 
holders,:^  but  to  what  amount  is  uncertain."     With  this 
doctrine  the  uniform  practice  is  conformably  but  the  founda* 
tionof  both  being  deducible  from  privileges  appertaining  to 
feudal  antiquity  alone,  it  is  not  necessary  to  enter  furthei 
into  the  subject  here.  §     It  is  also  necessary  that  they  should 
be  inJiabitants  of  the  county  for  which  they  are  sworn  to 
enquire, II  except  in  excepted  cases;  but  those  exceptions 
being  special,  though  now  numerous,  and  by  acts  of  parlia< 
ment,  are  of  themselves  sufficient  proof  of  the  common  la^ 
rule.**     What  may  be  considered  such  an  inhabitana/^  a) 
will  bring  a  person  within  the  description  of  those  propel 
to  be  summoned,  is  no  new  question  of  discussion.     It  ha 
arisen  from  the  returns  of  petty  constables  <<  of  person 

"qualified  to  serve  as  Jurors,"  comprehending  the  names  c 
great  freeholders,  not  being  residents^  ff.  But  as  the  sum 

•  1 1  Hen.  4.  c.  g.  f  2  Hale,  154. 

t  4  Com.  302.  §  Co.  Lit.  156. 

II  13  Edw.  1 .  c.  38.  •  •  4  Black.  Com.  303. 

tt  27  Hliz.  c.  7. 
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mons  which  requires  the  attendance  of  the  freeholder 
/bunded  upon  that  return,  is.  required  to  be  **  left  at  his 
dtcSng  housey*'  ♦  and  as  thesheriff  of  the  county  can  have 
noaatfaority  to  direct  a  summons  to  be  served  on  any  per- 
son beyond  the  limits  of  his  own  proper  bailiwick,  the  doubt 
Jeemsto  be  folly  resolved,  f  by  only  considering  the  order  of 
the  processes.  If  any  errors  have  crept  in  however,  it  seems 
agreed,  (and  this  as  well  with  respect  to  grand,  as  to  petit 
Jbtor)  that  courts  of  session  of  the  peace,  as  well  as  those 
of  Assize,  have  power  to  reform  the  panel,  by  ordering  the 
nanesof  objectionable  persons  to  be  omitted,  and  those  of 
others  to  be  inserted.  J  And  it'is  even  said,  that  this  power 
of  removal  extends  to  a  Juror  who  has  been  sworn,  on  the 
&coTeiy  that  he  is  an  improper  person.  § 

In  point  of  fact,  nothing  is  more  common  than,  when 
the  Damds  of  a  grand  jury  of  a  session  of  the  i^eace  are 
oiled  over,  for  the  court  to  direct  all  those  to  be  omitted 
*ho reside  in  any  particular  parish,  from  which  any  prose- 
cation  comes,  which  may  be  likely  to  influence  the  passions, 
« to  interest  the  prejudices,  of  the  inhabitants. 

Of  the  grand  Jurors  returned  to  the  quarter  session,  it  is 
^  an  unusual  practice,  after  15  or  16  names  have  been 
tsDed,  to  consider  the  inquest  as   complete,   and  not  to 

^  upon  the  remainder,  who  may  happen  to  be  present, 

SEnring. 

A  Petit  Jury  can  only  consist  of  twelve,  and  must  be  pre-  Petit  Jury. 
^7  that  number,  all  of  whom  must  agree  in  the  verdict 
siren;  but  they  are  taken  by  ballot  out  of  the  whole  num- 
0^  returned,  which  is  usually  forty-eight,  (subject  to  chal- 
'^  to  be  noticed  hereafter)  although  the  precept  com- 
"^y  requires  only  twenty-four,  but  the  award  or  precept 
^  try  a  prisoner  after  he  hath  pleaded,  is  only  venire  facias 
twcJre,  and  twenty-four  are  returned  upon  that  panel.  || 

^And^  to  the  end  that  sheriffs  may  be  the  better  .informed  Retnnlng 
^If^sonsJU  to  be  returned  on  juries,  the  justices  at  the  ****^ 


1 
<■ 


•  7  i  «  Wm.  3.  c.  3S.  t  Sec  pc$t,  p.  68. 

t  U  Hen.  7.  c.  24.— I  Hen.  S.c.  il.-— 3  Hen.  8.  c.  12, 
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Precepts  to  Quarter  Sessions  next  after  the  24th  June,  shall  Issue  forth 
petty  Von!ia.  their  warrants  under  the  hands  and  seals  of  two  or,  more  of 
bies  to  make    them,  to  the  hiffh-constables,  rcquirinff  them  to  issue  forth 

and  return  ,     .  "     ,  i  i  t         i       i-         .  i 

livti  of  Jurors,  their  precepts  to  the  petty  constables,  thereby  directmg  and 
requiring  them  to  meet  together  with  the  head  constables, 
within  fourteen  days  next  after,  at  some  usual  place,  where 
the  petty  constables  shall  prepare  and  make  a  true  list,  fair 
written,  and  signed  by  them,  of  the  names  and  places  of 
abode,  of  all  persons  within  their  respective  constablewicks, 
qualified  to  serve  on  juries,  with  their  titles  and  additions, 
between  the  ages  of  twenty-one  and  seventy :  and  any  head 
constable  failing  to  issue  forth  his  precepts  as  aforesaid 
shall  forfeit  10/.  and  every  petty  constable  failing  to  meet 
the  head  constable,  and  failing  to  prepare  and  make  a  true 
list,  shall  forfeit  5/.  and  every  such  offender  shall  be  prose- 
cuted at  the  general  assizes,  sessions  of  oyer  and  terminer, 
or  general  gaol-deliver}',  or  sessions  of  the  peace.  * 

And  the  petty  constable  sliall,  on  request  to  any  parish 
officer,  who  shall  have  in  his  custody  any  of  the  rates  for 
the  poor,  or  laud  tax,  have  liberty  to  inspect  such  rates, 
and  take  the  names  of  such  persons  qualified,  dweUing 
within  t/ieir  precmts. 

And  shall  yearly,  twenty  days  at  least  before  Michaelmas, 
upon  two  Sundays,  fix  upon  the  door  of  the  church, 
within  their  precincts,  a  list  of  all  such  persons  intended  to 
be  returned  to  the  Quarter  Session,  and  leave  a  duplicate 
of,  such  list  with  the  church-warden  or  overseer  of  the 
poor. 

And  if  any  person  not  qualified  shall  find  his  name 
mentioned  in  such  list,  and  the  person  required  to  make 
such  hst  shall  refiise  to  omit  him,  the  justices  at  their 
Quarter  Session,  on  satisfaction  from  the  oath  of  the  party 
complaining,  or  other  proof,  shall  order  his  name  to  be 
struck  out. 

And  if  any  person  required  to  make  up  such  list,  shall 
wilfully  omit  any  such  person  whose  name  ought  to  be 
inserted,  or  insert  any  who  ought  to  be  omitted,  or  shall 
take  any  reward  for  Omitting  or  inserting  any  person,  he 
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shall  for  every  person  so  omitted  or  inserted,  forfeit  30^. 
on  conviction  before  one  justice,  on  the  confession  of  the 
offender,  or  proof  by  one  witness  on  oath;  one  half  to  the 
mformer,  the  other  half  to  the  poor  of  the  parish ;  and  if 
the  penalty  shall  not  be  paid  within  five  days,  it  shall  be 
levied  by  distress  and  sale  of  goods,  by  warrant  from  one 
justice.  And  the  justices  before  whom  such  person  shall 
be  convicted,  shall  certify  the  same  to  the  next  Quarter 
Session,  which  shall  direct  the  clerk  of  the  peace  to  insert 
or  strike  out  the  name.  "  ♦ 

Which  list  the  said  petty  constables  shall  yearly  on  pain  Retnrn  of 
rf  SL  return  and  give  to  the  justices  in  open  court,  upon  colwtablw"^ 
the  first  day  of  the  General  Quarter  Session  to  be  holden  in 
tie  week  after  Michaelmas,  t 

Or  instead  of  this,  ^*  it  shall  be  sufficient  for  them,  afler 
tiiey  have  completed  the  lists  for  their  precincts,  to  snb- 
*<^  the  same  in  the  presence  of  one  justice,  and  at  the 
iinetune  to  attest  the  truth  of  such  lists  upon  oath,  to  the 
^  of  their  knowledge  and  belief;  and  the  lists  shall,  being  or  through 
8gncd  by  the  justices,  be  delivered  by  them  to  the  high-  i^n,^taw«. 
(^'t^^ahles,  who  are  to  deliver  in  such  lists  to  the  Quarter 
^on«^  attesting  upon  oath  the  receipts  of  such  lists  from 
^  petty  constables,  and  that  no  alteration  hath  been  made 
Sflcc  the  receipt  thereof. "  t 

l^e  justices  shaU  then  cause  the  lists  to  be  fairly  entered  To  be  enttred 
'^  a  book,  and  kept  among  the  records  of  the  Sessions.  §       '°  *  '*®*^'^- 

And  duplicates  of  the  lists,  so  delivered  and  entered  at  Daplicates 
^  sesrions,  or  withm  ten  days  after,  shall  be  transmitted  I^iaedTo"rhe 
^  the  dcrk  of  the  peace  to  the  sheriff,  fl  Sheriff. 

Constable  fidlin^  to  make  return  shall  forfeit  SL  to  the  Consiabie 
*^»  to  be  recovered  by  bill,  plaint,  or  information.'**        i^ke^rrturn. 

And  if  any  person  not  qualified  shall  be  returned,  the 
.wicesin  session  may,  on  being  satisfied  by  the  oath  of  the 
9*tf,  order  his  name  to  be  struck  out,  pr  omitted  to  be 

*^««ediiithcbook.tt 

*"    I  III  »       ■ — ■    I        1 1 1   I   . 

•  3  Geo.  2.  C.95.  t  3  &  4  Anne,  c.  18. 

I  3Gco.  S.  c.  95.  §  7  &  8  Wm.  3.  c.  39. 

t3Gco.8.  c.  S5.  ••  7&8  Win.  3.  c. 32. 
tt  3  Geo.  2.  e.  26. 
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Qoalifica-  **  AH  Jurors  (other  than  strangers  upon  trials  per  medk' 

by  estate^"'**"  /a/^w  linguce)  to  be  returned  for  trials  of  issues  joined 
seoeraliy.  before  justices  of  assize  or  nisi  prius,  oyer  and  terminer, 
gaol  delivery,  or  Quarter  Sessions^  in  any  county  of  England, 
shall  have  within  the  county  10/.  by  the  year  of  freehold  or 
copyhold,  or  ancient  demesne,  or  in  rents,  in  fee-simple, 
fee-tail,  or  for  life ;  and  in  every  county  of  Wales,  ^very 
such  Juror  shall  have  6/.  by  the  year  as  aforesaid ;  and  if 
any  of  a  lesser  estate  be  returned,  he  may  be  discharged 
upon  challenge,  or  on  his  own  oath."  * 

^'  And  persons  having  an  estate  in  possession  in  land  in 
their  own  right  of  20/.  a  year  above  the  reserved  rent,  being 
held  by  lease  for  500  years  or  more,  or  for  99  years,  or  any 
other  term,  determinable  on  one  or  more  lives,  shall  be 
liable  to  serve  on  juries.  "  + 
In  Yorkshire.  ^'  But  uo  person  having  such  estate  as  will  qualify  him  to 
serve  on  Juries,  of  the  yearly  value  of  150/.  or  more,  shall 
be  returned  to  serve  upon  any  Jury  upon  any  session  of  the 
peace  for  any  part  of  the  county  of  York,  upon  pain  of  20/. 
to  be  recovered  for  the  use  of  the  informer  in  any  court  of 
record  at  Westminster  by  action.  J 

*^  And  if  any  such  person  shall  serve  as  a  Juror  at  any  of 
the  said  sessions,  he  shall  not  be  thereby  exempted  from 
serving  at  the  assizes  for  the  <:ounty  of  York."  § 
In otber placci.      There  are  various  other ~prov isions  for  particular  jurisdic- 
tions, by  divers  acts  6f  Parliament,  not  necessary  to  be  par- 
ticularized here.     The  substance,  however,  of  all  the  regula- 
tions, as  they  affect  ordinary  proceedings  at  sessions  of  the 
peace  at  this  day,  seems  to  be  this.     In  order  to  qualify 
and  subject  a  person  to  serve  on  a  jury,  he  must  have  within 
the  said  county  10/.  per  annum  in  England,  and  6/.   in 
Wales,  in  freehold,  or  copyhold,  or  ancient  demesne,  or  in 
rents  in  fee-simple,  fee-tail,  or  for  life ;  or  have  in  possession 
leasehold  property  to  the  amount  of  20/.  per  annum,  above 
the  reserved  rent,  for  500  years,  or  for  some  term  determin- 
able on  a  life  or  lives;  if  in  Middlesex,  an  improved  rent  to 

•  4  &  5  Wm.  3.  c.  24.  f  3  Geo.  2. «.  25. 

X  1  Anne,  st.  2.  c.  13.  §  10  Anae^  c.  14. 
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the  amount  of  SOL  for  any  term.  In  towns,  boroughs,  and 
cities,  he  must  b^  possessed  of  personal  property  to  the 
amount  of  Ml. ;  and  in  London,  he  must  have  real  or  per- 
sonal estates  to  the  value  of  100/.  and  be  a  householder 
within  the  city.* 

Jurors  not  appearing  according  to  their  summons,  are  Penalty  for 
punishable  by  fine^  to  be  levied  by  warrant  of  distress,  ^•^"i*- 
according  to  6tatute,.and  if  by  common  law  by  forfeiture  of 
the  issues  returned  upon  them.f 

It  is  scarcely  necessary  to  examine  with  particular  minute*-  BzempUoni. 
ness,  what  personal  among  the  higher  orders  of  society,  may 
cl^m  an  exemption  from  serving  on  grand  juries  at  the 
sessions,  as  it  is  not  the  practice  to  summon  any  such  as  are 
on  the  sherifPs  list  to  be  summoned  for  the  assizes;  but  it 
is  understood  to  be  a  general  rule,  that  members  of  either 
House  of  Parliament,  barristers,  attomies,  medical  persons 
actually  practising  their*  profession,  and  clergymen  of  the 
establishment,  shall  be  exempt  from  serving.  {  Persons 
above  70  years  of  age,  and  those  who  are  sick  and 
decrepit,  §  as  well  as  those  under  21  years  of  age ;  ||  dis- 
senting teachers,  having  qualified  under  the  toleration  acts;^^ 
quakers ;  ff  Roman  catholic  ministers ;  Xt  &nd  visitors  of 
work- houses ; $$  are  severally  exempt  by  statute;  and  the 
following  descriptions  of  official  persons  claim  a  similar 
prescriptive  privilege ;— coroners,  verdurers,  foresters,  offi- 
cers of  ihe  army  and  navy,  and  persons  in  trust  under 
government,  whose  duties  require  personal  attendance.  ||  || 

The  only  remaining  consideration  on  the  subject  of 
juries,  to  be  introduced  in  this  place,  is  the  remedy  which 
resides  in  the  court,  to  enable  it  to  proceed  in  the  execution 
of  its  duties  respecting  the  trials  of  prisoners,  in  the  ex- 


•  S3  Hen.  8.  c.  3.-4  k  5  Wm.  &  Ma.  c.  S4.— 3  Geo.  2.  c.  S5. 

t  3  Geo.  9.  c,  25.-29  Geo.  2.  c.  ig. 

Z  Lunb.  396.--3  Black.  Com.  364. 

i  13  Hdw.  1.  c.  58.  II  7  &  8  Win.  c.  32. 

••1  Wm.  c.  18.— 19  Geo.  3.  c.  44.-^-62 Geo.  3.  c.  t55. 

tt  7  &  8  Wm.  c.  34. 

tt  31  Geo.  3.  C.32.— 43  Geo.  3.  c  30. 

K  ^  Geo.  3.  0. 83.  il  II  3  Bac.  Ab.  96U 
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emptiong  or  disqualifications,  or  both  together,  being  so 
numerous,  as  not  to  leave  a  sufficient  number  of  the  Jurors 
returned  by  the  sheriff,  to  compose  a  Jury. 

On  this  subject  some  conflicting  and  indistinct  opinions 
are  scattered  through  the  books  which  are  the  usual  sources 
of  legal  information,*  but  the  uniform  practice  is  that 
which  the  expediting  of  justice,  and  the  necessity  of  the 
case,  suggest ;  viz.  for  the  court  to  call  upon  the  sheriff  or 
his  representative  ore  tenus  to  return  a  Jury  instants  de  cir-^ 
cumstanHbus  ;  f  which  Jurors  so  returned  are  individually 
subject  to  challenge  by  the  same  parties  as  persons  returned 
after  any  other  manner.  If  any  thing  ,were  wanting,  in 
addition  to  whAt  has  been  insisted  on  in  a  former  page,  to 
4cmopstrat«  the  propriety  of  the  sheriff's  atttendance  upon 
every  court  of  session,  either  in  person,  or  by  some  respec- 
table substitute,  the  representation  of  this  part  of  his  occa- 
sional  duty  would  be  sufficient  for  the  purpose ;  it  being 
^  neither  consistent  with  the  dignity  of  a  court  of  criminal 
j^urisdiction,  nor  with  the  solemn  responsibility  attached  to 
the  selection  of  Jurors,  that  such  a  duty  should  be  left,  as  is 
too  commonly  the  case,  in  the  hands  of  a  bailiff  or  other 
subordinate  officer  of  the  sheriff  for  the  time  being. 

Suitors,  who  SuiTORS  OF  THE  CouRT,  is  an  appellation  which,  in  its 
IP  coDsidered.  j-^stricted  sense,  may  be  supposed  to  signify  only  those  who 
have  some  voluntary  suit  to  prefer; — but  in  its  colloquial, 
as  well  as  legal,  application,  it  is  descriptive  of  all  persons 
who  have  any  duty  to  perform,  or  any  necessary  business  to 
execute,  voluntary  or  official,  before  the  Court. 

Under  this  larger  description  are  comprehended  all  pro-> 
secutors,  whether  voluntary,  or  bound  by  recognizance ;  as 
also  all  those  bound  to  answer,  and  those  to  give  evidence* 
^ro'^aJted  ^^  ^^  ^^  generally,  that  all  offences  shall  be  prosecuted 

prosecu  •  at  the  sessions  by  presentment,  inform^ition,  or  indictment.  J 
But  if  jurisdiction  be  given  to  the  sessions,  to  hear  wui 
determine,  and  it  be  not  said  "  by  information,"  it  shall  be 

•  See  1  Chit  C.  L,  507,  &  seq. 

t  JIaiig.  St.  Tr.  744.— Fo8t.  ?6. 64..— &  8  Hale,  410. 

^  CoiQ,Pig,  tit.  Justice. 
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iDderstood  that  the  prosecution  is  to  be  by  indictment,  and 
not  mfonnation.*  And  for  €dl  crimes  within  the  cognizance 
of  the  Sesdons  of  the  Peace,  the  justices  may  grant  their 
nnmt  against  offenders,  and  either  commit  them,  or  bind 
tbem  oyer  to  appear,  as  the  case  may  require.f  The  latter 
is  done  by  recognizance  after  the  manner  following,  or  in 
siaular  substance. 

Conttf  of, f     Be  it  remembered  that  on  the Recornlwince 

{to  wt.)  \  day  of in  the  year  of  our  Lord  to  prosecute. 

A.  B.  of in  the  county  of labourer,  &c. 

ifiroi  tke  proper  addition  is)  came  personally  before  me  W.  D. 
Biquire,  one  of  his  Majesty's  justices  of  the  peace,  in  and  for  the 

coonty  of. aforesaid,  and  acknowledged  himself  to  be 

indebted  to  our  said  Sovereign  Lord  the  King  in  the  sum  of 

<.. of  good  and  lawful  money  of  Great  Britain^  to  be 

bied  of  his  goods  and  chattels,  lands  and  tenements,  by  way  of 
itcognizance  to  his  said  Majesty's  use,  upon  condition  that  if  the 
ibore  boonden  A.  B.  shall  personally  appear  at  the  next  general 
\pr  general  quarter)  session  of  the  peace  to  be  holden  in  and  for 

^mi  county  at and  tlien  and  there  prefer  a  bill  of 

ndictment  against  C.  D.  late  of butcher,  {or  as  the 

froper  addttion  is)  and  shall  then  and  there  give  evidence  con- 
cmiing,  (or  in  the  case  of  a  witness  ordy^  shall  give  evidence  con- 
tsniing)  the  name  to  the  Jurors,  who  shall  enquire  thereof  on 
^  part  of  our  said  Lord  the  King,  and  not  depart  without  leave 
^the  court,  then  this  recognizance  to  be  void,  otherwise  to 
^'Bttm  in  full  force. 
Taken  and  acknowledged  before  me  the  day  and  year  aforesaid. 

W.  D. 

Cwa/y  of^ r     Be  it  remembered  that  on  the Recognizaoce 

(to  nit.)  \  day  of. in  the  year  of  our  Lord  of  tiail  to  ap. 

•• A.  B.   late   of in  thecountyof pearandao- 

*wrer,  C,  D.  the  elder,  and  C.  D.  the  younger,  both  of ^"^^  *•  >n<*«ct. 

jj^tbc  county  of. shoemakers,  personally  came  before  us,  "*°  * 

VD.£fiq.and  the  Rev.  D.  P.  Clerk,  two  of  his  Majesty's  jus- 
^  of  the  peace  in  and  for  the  county  of. aforesaid. 


•Wtc.  19K— -tTerm  R.  115. 

^  I  Hale,  p.  6.  108.  110.— 4  Black.  Com.  290.— To  the  extent  in 
*^h  it  u  here  laid  down,  this  doctrine  had  been  doubted,  and  the 
P"**' of  Magistrates  oil/ o/*5efi ion  to  issue  warrants  against,  and  to 
^*'**«1  bail  from,  any  offenders,  except/or  treasons,  felonies,  breaches  of  * 
'^  F'KCy  or  misbehaviour  directly  lending  thereto,  questioned.— The 
^^  however,  seems  to  have  been  set  at  rest  in  1817,  and  the  |>ower  of 
^^^  oat  of  Sessions  as  here  recognized,  established. — See  3  Dick* 
^  Etpot.  titles  J  Bail,  &  Libel. 
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and  seyerally  and  respectively  acknowledged  themselves  to  be 
indebted  to  our  Sovereign  Lord  in  the  manner  and  form  follow- 
ing, that  is  to  say,  the  said  A.  B.  in  the  sum  of  twenty  pounds  of 
good  and  lawful  money  of  Great  Britain,  and  the  said  C.  D.  the 
elder,  and  C.  D.  the  younger,  in  the  respective  sums  of  ten 
pounds  each,  of  like  good  and  lawful  monies,  to  be  respectively 
levied  of  their  goods  and  chattels,  lands  and  tenements,  to  the 
use  of  our  said  Sovereign  Lord  the  King,  his  heirs  and  succes- 
sors, if  the  said  A.  B.  shall  make  default  in  the  performance  of 
the  condition  under-written. 

Now  the  condition  of  this  recognizance  is  such  that  if  the 
above  bound  A.  B.  do  and  shall  personally  appear  before  the 
Justices  of  our  said  Sovereign  Lord  the  King,  assigned  to  keep 

the  peace  in  and  for  the  said  county  o£ ,  and  also  to 

hear  and  determine  divers  felonies,  trespasses,  aud  other  misde- 
meanors within  the  said  county  committed,  at  the  next  General 
J 'or  General  Quarter)  Session  of  the  peace  to  be  holden  in  and 
or  the  said   county  of at In   the  same, 

then  and  there  to  answer  our  said  Sovereign  Lord  the  King  for 
and  concerning  the  felonious  taking  and  stealing  a  certain 
{mentioning  the  article)  the  property  of  X.  Y.  wherewith  the  said 
A.  B.  stands  charged  on  suspicion  before  {the  Justice  xoho  com'- 
mitted  the  offender)^  and  do  and  receive  what  by  the  court  then  and 
there  shall  be  enjoined  himi  and  shall  not  depart  without  the  court 
without  leave  or  license ;  then  the  above  written  recognizance 
shall  be  void  and  of  «none  effect,  otherwise  to  remain  in 
full  force. 

Taken  and  acknowledged  as  above  written  before  us 

W.  D. 
D.  P. 

Rrco;;nizaDcp,      To  which   rccognizances   the  justices  are  to  subscribe 
atteitcd.  their  names  respectively ;  but  the  persons  bound  need  not 

set  their  names  to  it,  for  it  is  witnessed  only  by  the  record, 
and  not  by  the  party's  seal.* 
In  matter  of        And  a  recognizance  taken   by  a  justice  of  peace  is  a 
matter  of  record,  so  soon  as  it  is  taken  and  acknowledged, 
although  it  be  not  made  up,  but  only  entered  in  his  books.t 
To  be  certified      "  And  every  justice  that  shall  take  any  recognizance" for 
•oBioa"^*'       the  keeping  of  the  peace,  shall  certify  the  same  to  the  next 
session,  that  the  party  bound  may  be  called ;  and  if  he  make 
default,  the  same  default  shall  be  recorded,  and  the  recog- 
nizance, with  the  record  of  the  default,  be  sent  and  certified 
into  the  C/wwcery,  King*s  Benchj  or  Excliequer.**^ 

•  2  Black.  Com.  341.        f  Dalt.  l68.         J  3  Hco.7,  <^«  *• 
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Ttie  condition  which  is  expressed  in  the  recognizance  (to 
prefer  an  indictment,  or  to  give  evidence  on  an  indictment, 
or  to  pl<?ad  to  an  indictment),  made  applicable  to  the  per« 
SODS  respectively  who  are  to  be  bound,  being  the  principal 
Tariation  in  the  form  as  applied  to  the  different  parties, 
TIL  the  prosecutor,  the  witnesses,  and  the  offender,  the 
foregoing  precedents  mutatis  mulandiSj  are  those  by  which 
they  are  brought  before  the  court,  remarking  by  the  way 
only  that  the  recognizance  of  the  prosecutor  is  usually 
(thoagh  not  necessarily)  without  pledges,  and  that  the 
recognizance  for  bail  in  manslaughter;  felony,  and  suspi- 
cion thereof^  must  be  taken  before  two  justices  except 
m  Middlesex,  London,  and  other  great  cities  and  towns 
corporate.  ♦ 

It  is  not  necessary,  however,  and  in  some  offences  would  Not  all  of. 
be  positively   irregular  (as  ex.  gr.  in  perjury,   although  ^^^^^i  ^y 
onder  the  stat.)  f  to  bring  the  party  charged  before  the  warrant  be. 
session  under  a  Justice's  warrant,  previous  to  a  bill   of  gj'oQ  previous 
indictment  having  been  found.    The  manner  of  proceeding  *o  indictment, 
ia  this  respect  must  necessarily  depend  much  on  discretion, 
uhI  the  nature  of  tlie  offence.    For  all  treasons,  homicides, 
tod  other  felonies,  actual  breaches  of  the  peace,  and  acts 
having  a  direct  tendency  thereto,  it  is  usual,  as  it  is  right  and 
i^easonable,  to  secure  the  person  of  the  offender  for  trial  by 
means  of  the  warrant  of  a  justice ;  so  perhaps  in  instances 
of  great  public  enormity,  and  of  great  personal  injury,  even 
though  they  do  not  come  strictly  within  the  above  descrip- 
^n;  and  also  where  the  offender  has  no  fixed  or  perma-* 
i^t  residence,  and  there  may  be  a  strong  probable  reason 
^  presuming  that  he  designs  to  elude  justice  by  absenting 
bmself ;  X  under  all  these  and  similar  circumstances,  an  im-. 
mediate  detention  of  the  offender's  person  may  be  no  less 

^iigested  by  discretion,  than  sanctioned  by  practice.     But 

m  cases  of  conspiracy,  libel,  extortion,  and  other  misdc^ 


•i&2Ph.  &Mar.c.  13. 

t  it  is  laid  down,  indeed,  by  Dalton,  that  a  Justice  may  bind  over  a 
pt^T  aoeased  of  perjury  to  the  sessions  for  trial,  but  such  a  proceeding  is 
*«n»y  to  all  practice.— -Dah.  c.  70. 

♦  SeeNote,  fla/r,  p.73. 
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Witncscct. 


Warrant  for. 


meanon,  wherein  there  is  no  actual  breach  of  the  public 
peace;  or  wherein,  if  there  be  a  tendency  to  such  breach,  it 
is  only  indirect  or  remote ;  the  usual  and  the  more  discreet 
practice  is  to  prefer  an  indictment  before  a  grand  jury,  and 
if  found,  to  make  that  the  foundation  of  all  ulterior 
proceedings.  * 

Having  considered  then  how  prosecutors  and  offenders 
are  brought  before  the  court,  it  only  remains  to  notice  the 
processes  by  which  witnesses  are  compelled  to  attend. 

When  any  offender  is  brought  before  a  justice  by  war- 
rant, or  otherwise,  for  felony,  or  breach  of  the  peace,  be* 
side  the  informant,  and  any  witnesses  who  may  happen  to 
be  voluntarily  present,  (and  whom  it  has  already  been  seen 
it  is  the  duty  of  the  examining  justice  to  bind  by  recogni- 
zance to  appear  at  the  session)  there  may  be  others  known 
to  him,  whose  testimony  may  be  necessary,  or  at  least 
useful^  on  the  occasion.f  These  the  justice  may  issue  his 
warrant  to  bring  before  him,  to  be  examined  touching  the 
matter  in  question,  in  the  following  or  the  like  form :  %  but 
it  is  more  common,  in  the  first  instance,  especially  if  they 
be  respectable  persons,  to  make  it  only  a  summons,  which 
may  be  done  either  by  a  notice  addressed  to  the  person 
whose  presence  is  desired,  or  by  substituting  the  word 
summon  for  that  of  cause^  in  the  precedent  here  presented.  § 

^^^.)"}  To  the  CmaaUe  of 

Whereas  oath  hath  been  made  before  me,  W.  D.  Esquire,  one 
of  his  Majesty's  Justices  of  the  Peace  in  and  for  the  said  county, 

*  In  which  case  a  process,  denominated  a  Benchrwarrant  issues^  for 
which,  see  the  next  chapter, 
t  See  Practical  Expos,  title  Examxnatioit.  X  D^It,  c*  164* 

§  If  the  ofience  be  neither  a  felony,  nor  a  breach  of  the  peace«  there 
may  be  considerable  doubt  respecting  the  power  of  a  justice  to  grant  a 
warrant  for  the  production  of  testimony.  The  2  &  S  P.  &  M.  ex- 
tends only  to  examination  for  manslaughter  and  felony ;  and  no  direct 
authority  seems  to  be  given  by  any  subsequent  statute,  and  necessity 
cannot  be  pleaded  for  extending  the  power  beyond  the  presenration  of 
the  public  peace.  For  all  other  offences  the  subpoena  of  the  clerk  of  the 
peace,  prerious  to  trial,  appears  amply  sufficient  to  provide  against  failure 
^f  justice. 
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by  p.  Q.  of tliat  the  said  P.  Q.  was  lately  robbed  (or  other 

ojme  commuted f  as  the  case  may  be)  9t and  that  he  hath 

good  cause  to  believe  that  X.  X.  of is  a  material  witness 

to  prove  by  whom  the  said  robbery  was  committed :  these  are 
tberefore  to  require  you  to  cause  the  said  X.  X.  forthwith  to 
come  before  me,  to  give  such  information  and  evidence  as  he 
knoweth  concerning  the  said  offence,  that  such  further  proceed- 
ings may  be  had  therein  as  to  the  law  doth  appertain.    Given 

mkxmj  hand  and  seal  at in  the  said  county,  th« 

day  of 

If  his  evidence  be  found  by  the  justice  on  examinatioii  Contumacy. 
to  be  material,  he  must  then  be  bound  by  recognizance,  like 
the  rest,  to  attend  at  the  session  of  the  peace,  and  give  it  to 
die  court  and  juries  there,  in  like  form,  varied  only  accord- 
ing to  the  circumstances  of  the  offence ;  and  if  he  refuse  to 
enter  into  such  recognizance,  the  justice  may  commit  him 
to  gaol;*  wherein,  if  he  obstinately  continue  till  the 
KssioD,  he  may  be  brought  up  to  the  court  by  writ  of 
^heat  corpxis  ad  testificandum,  f 

Lord  Preston,  being  committed  by  the  court  of  quarter 
session  for  contempt  in  refusing  to  be  sworn  to  give  evi- 
dence to  the  grand  jury,  on  an  indictment  of  high  treason, 
lie  was  brought  by  habeas  corpus  into  the  Court  of  King^s 
Bench ;  and  Holt,  Chief  Justice,  said,  it  was  a  great  con- 
tempt, and  that  had  he  been  there,  he  would  have  fined 
bio,  and  committed  him  till  he  paid  the  fine ;  but  being 
otherwise,  he  was  bailed,  t 

The  process  to  bring  b^ore  the  grand  jury  or  court  such  Sobpoena. 
witoesses  as  have  not  been  bound  by  recognizance  to  ap- 
P^i  whether  on  the  part  of  the  prosecution,  or  for  the 
defendant,  is  by  subpoena;  which,  whatever  might  have 
l^een  the  bw  in  former  times,  §  is  now  to  be  obtained  in  all 
ciKs  whatsoever;  O  for  the  assizes,  firom  the  crown  office ; 

^  the  sessions,  from  the  clerk  of  the  peace,  or  from  the 

<=i'ova  office.    And  the  service  of  a  subpcena  issued  out 


*  1  Hile't  H.  586.— Bennet  &  Uxor  v.  Watson,  3  M.  &  S.  R.  1. 
t  31  Cv.  S.  c.  2.-44  Geo.  3.  c.  10«.  t  Salk.  378. 

\  8Ha«^.  46. 
1 2  Wm.  3.  c.  3.-1  An.  c.  9 ;  4  Black.  Com.  359.— Hawk.  b.  9. 

«.46. 
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df  any  court  of  cot<ipetent  jurisdiction,  is  declared  to  be 
equally  goodi  with,  service  in  the  particular  county  where 
the  party  is  required  to  attend;*    disobedience  to  it  is 
punishable  by  the  court  of  B.  R. 
Witoestin  In  order  to  obtain  the  writ  of  habeas  corpus  ad  testificaru' 

pritoo.  j^^  f^Y  g^  witness  in  prison,  an  affidavit  must  be  made  by  the 

party  applying,  stating  the  confinement  of  the  person  whose 
evidence  is  wanted,  that  he  is  a  material  witness,  that  the 
trial  cannot  safely  be  proceeded  in  without  his  presence^ 
and  that  it  is  about  to  take  place  at  a  certain  time  and  place, 
with  such  other  circumstances  (if  required)  as  may  show  the 
necessity  for  the  application.  It  may  be  granted  by  any 
one  of  the  judges  of  the  superior  courts  in  England  and 
'Ireland,  and  by  those  of  the  courts  of  Great  Sessions  in 
Wales  and  Chester  respectively,  to  the  extent  of  their  re- 
spective jurisdictions,  f  It  is  to  be  served  on  the  person  in 
whose  custody  the  party  is  detained. 

\ 

The  Form  of  a  Subpcena  to  give  Evidence  at  the 

Quarter  Session. 

George  the  Third,  by  the  grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith, 
to  A.  B.  C.  D.  £.  F.  and  G.  U.  (not  putting  more  than  Jour  in 
one  subpoena),  greeting:  we  command  you,  that  all  and  sin- 
gular business  and  excuses  being  laid  aside,  you,  and  every  one 
of  you,  be,  and  personally  appear  in  your  own  proper  persons, 
before  our  Justices  assigned  to  keep  the  peace,  in  and  for  our 

county   of and  also'  to  hear  and  determine  divers 

felonies,  trespasses,  and  other  midemeanours^  in  the  said  county 
committed,  at  the  General  Quarter  Session  of  the  Peace,  to  be 

holden  at in  and  for  the  said  county,  on  Wednes* 

day  the day  of at  the  hour  of ,  in 

the  forenoon  of  the  same  day,  to  testify  the  truth,  and  give 
evidence  before  the  grand  inquest  touching  a  bill  of  indictment 

to  be  preferred  against in  a  case  of  trespass  and 

assault. 

Or,  if  it  be  'to  give  evidence  for  the  prosecution,  say. 

On  our  behalf  against in  a  case  of  trespass  and  assault. 

If  for  the  defendant,  say, 

Between  us  and in  a  case  of  trespass  and  assault. 

•  46  Geo.  3.  c.  92.  f  44  Geo.  3.  c  102. 
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Or  if  the  King  is  not  a  party,  say, 

In  a  certain  appeal  now  depending  between  the  church- 
firdeDs  and  overseers  of  the  poor  of  the  parish  of  A.  appellants, 
aod  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  B.  respondents^  touching  and  concerning  the  removal  of  C.  D. 
from  the  said  parish  of  B.  to  the  said  parish  of  A. 

And  then  proceed, — 

And  this  you,  or  any  of  you,  are  by  no  means  to  omit,  under 

Ibe  penalty  upon  each  of  you  of  lOOt.     Witness at 

aforesaid,  the day  of in  the 

year  of  our  reign. 

Y.  Z.  Clerk  of  the  Peace. 

If  the  par^  subpoenaed  be  supposed  to  be  in  possession  Duces  tecnnu 
of  any  documents  necessary  to  the  elucidation  of  the  matter 
10  controversy,  a  special  clause,  called  a  duces  tecumy  is  to 
^  inserted,  requiring  him  to  bring  such  documents  with 

liiin. 

This  subpoena  is  made  out  by  the  Clerk  of  the  Peace, 
aud  each  of  the  witnesses  must  be  personally  served,  either 
^th  a  copy,  which  is  now  most  usual,  or  with  a  notice  in 
4e  following  form  :— 

To  Mr.  A.  B. 
Bj  virtue  of  his  Majesty's  writ  of  subpoena  to  you  directed, 
^d  herewith  shewn  unto  you ;  you  are  personally  to  be  and 
^ar  before  his  Majesty's  Justices,  &c.  [pursuing  the  form  of 
toe  subpoena,  as  far  as  the  words  *  in  a  case  of,, . .  ;*  ]  and  this 
foo  are  not  to  omit,  under  the  penalty  of  lOo/.  Dated  this. . . . 
^yof in  the year  of  the  reign  .•;.. .  &c. 

The  Form  of  a  Writ  of  Habeas  Corpus  ad  testifi- 
candum TO  GIVE  Evidence  at  the  Court  of  Quarter 
Session. 

George  the  Third,  &c.  to  the  Sheriff  of greeting : 

*^€  command  you,  that  you  have  the  body  of  A.  B.  in  our  prison 
^er  your  custody,  as  it  is  said  detained  under  safe  and  secure 
^uct;  by  whatsoever  means  the  said  A.B.  may  be  called  ou 
^  iame,  before  our  Justices  assigned,  &c,  of  the  General 
^rter  Session  of  the  reace,  to  be  holden  at  . . .-  . .  in  and  for 
"!«8aid  county,  on  &c.  then  and  there  to  testify  the  truth,  and 
P*«widcncc  on  our  behalf  before  the  grand  inquest,  touching  a 
°^  of  indictment  to  be  preferred  against,  &c.  &c.  {as  the  case  may 

)^^^  immediately  after  the  said  A.  B.  shall  have  then  and 
there  given  his  testimony  before  our  said  justices,  to  return  him 
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the  said  A.  B.  to  our  said  prison  under  safe  and  secure  conduct, 

and  have  you  then  tliere  tnis  writ.     Witness in  the 

year  of  the  reign,  &c.  &c. 

This  is  all  that  is  necessary  to  be  advancedi  in  this  state 
of  the  proceedings  before  the  court  of  quarter  session^ 
respecting  the  attendance  of  witnesses;  especially  as  the 
subject  resolves  itself  into  other  points  of  consideration  in  a 
subsequent  page. 

The  last  subject  of  enquiry  under  this  division  is,  what 
privileges  or  immunities  the  protection  of  the  court  confers 
upon  suitors  of  every  description,  as  auxiliary  to  the  ad- 
vancement of  public  justice. 
All  pmons  And  it  is  universally  laid  down,  that  all  persons  may  freely 

btts^o«r.^  ^^^  attend  at  the  sessions,  for  the  advancement  of  public  justice, 
and  for  the  service  of  the  King ;  and  to  this  end,  they  are, 
as  it  were,  invited  thither  by  a  certain  freedom  of  access, 
and  by  protection  from  common  arrest  in  civil  actions,  a 
thing  that  ii  incident  to  every  court  of  record,  and  without 
which,  justice  would  be  greatly  hindered ;  *  so  that  if  a 
man  come  voluntarily  to  the  sessions,  either  to  prefer  a 
bill  of  indictment,  or  to  give  information  against  another, 
or  to  tender  a  fine  upon  an  indictment  touching  himself^ 
or  come  compelled  to  make  appearance  for  saving  his  re- 
cognizance, and  be  arrested  in  his  coming  thither,  or  during 
his  tarrying  there,  or  on  his  return,  it  seems  that  upon 
examination  of  the  matter  tinder  his  oath^  he  shall  be  dis- 
charged thereof  by  the  privilege  of  the  court  of  session,  the 
same  as  in  the  Courts  of  Westminster.  + 

But  to  have  this  privilege  the  party  must  appear  in 
person,  that  the  court  may  examine  him,  and  be  satisfied 
upon  his  oath,  that  he  was  either  prosecuting,  or  defend- 
ing, some  suit  pending  in  that  court,  when  he  was  ar- 
rested, t 


*  By  the  annual  mutiny  act  there  is  a  special  provision  for  witnesses 
being  privileged  from  arrest,  who  are  summoned  to  attend  upon  courts 
martial,  "  in  like  manner  as  witnesses  attending  any  of  his  Majesty's 
Courts  of  Law  are  privileged." 

t  Lamb.  442.-2  Str.  987.  J  Ibid. 
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Moreover,  upon  the  principle  of  furthering  justice,  and  Pri^ilef^e  of 
CTffl  holding  oat  invitation  to  all  persons  to  attend  the  courts  '^r'Ted  i"bc-" 
great  latitude  has  been  allowed  in  construing  the  extent  to  rally. 
irlicb  tbis  privilege  of  their  person  shall  be  carried.  Thus, 
a  man  shall  not  be  required,  when  going  to  a  session,  to 
proceed  in  the  direct  road,  and  the  protection  is  not  for*> 
^M  bj  the  allegaticMi,  that  he  went  out  of  the  way, 
became  it  may  be,  the  party  went  to  buy  a  horse,  victuals, 
orodier  necessaries  for  his  journey.  Neither  is  the  law  so 
strict  in  point  of  time,  as  to  require  a  person  to  set  out 
immediately  after  the  trial  is  over;  for  where  a  woman  had 
Atrial  at  Winchester  assizes,  which  was  over  at  four  in  the 
aftemoDD,  and  she  staid  there  till  after  dinner  on  Satur- 
i^y,  and  in  the  evening  at  seven,  was  arrested  going 
'^(Hne  to  Portsmouth,  which  is  twenty  miles,  the  court  held 
^  she  ought  to  be  discharged,  her  protection  not  being  ^ 

expired,  and  a  little  deviation,  or  loitering  oh  the  way, 
tould  not  cancel  it* 

And  indeed  of  late  years,  in  all  cases  where  thb  privi- 
^^  of  person  in  attending  judicial  proceedings  of  all  kinds 
1^  come  in  question,  the  decisions  have  been  uniformly 
^Tourable  to  its  extension,  f 

Bat  it  seems  that  if  a  man  be  arrested  by  process  out  of 
^  Courts  at  Westminster,  the  sessions  have  no  power  to 
^'^^diarge  him^  unless  he  be  so  arrested  in  the  face  of  the 
(^<^  t  which  would  be  a  contempt^  and  punishable  ac- 
cordingly. 

Neither  shall  a  man  who  attehds  the  court  without  any 
^cient  cause,  to  do  a  mere  voluntary  act  there,  be  pri- 
^^^fffd  in  going  and  returning :  as  if  a  defendant  go  to  the 
^W  to  confess  an  indictment^  for  there  is  no  occasion^ 
^  BO  process  which  should  compel  him  to  attend.  $ 

^Wders.     Every  man  has  a  natural  right  to  defend  Peiton  plead- 
''^"Jself,  or  plead  his  own  cause,  which  no  municipal  re^  *"S  *»»«  »**« 
mtion  can  deprive  him  of,  without  manifest  injustice. 
Whether  it  mav  be  more  nrudent  for  each  individual  to 


*  2  Sir.  987.  t  3  East.  U.  89,-8  Term  R.  534, 

«2Hawk.c.  1.  §  Salk.  644. 
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exercise  that  n^t,  or  to  entrust  his  protecdon  to  other  - 
hands,  he,  and  he  alone,  ou^t  to  have  the  privily  of  de- 
termining.*   But  where  the  suitors  of  courts  seek  for  asdst-  ^ 
AdYocatct.    ants  to  advocate  their  interests,  all  courts  have  claimed,  and  i 
apparently  with  reason  on  their  nde,  die  right  of  making  ^ 
r^ulaUons,  on  the  condition  of  complying  wit6  which,  such  i 
advocates  should  be  admitted  to  plead.    In  the  courts  of 
quarter  session,  this  privflege  has  been  confined,  and  very  i 
properly,  to  gentlemen  of  the  l^;al  profession ;  Barristers,  . 
and  Attorneys.    Where  the  former  can  be  obtained,  it  has  i 
been  usual  *<  as  the  phrase  goes,*'  to  ^  nlence**  the  hitter; 
or  in  other,  and  more  respectfol,  words,  to  prefer  and  en^  i 
courage  the  superior  order,  f  i 
This  preference  may  have  been  originally  liable  to  some  i 

*  It  has  been  a  common  obcervalion  in  the  courts,  that  "  the  man 
l6ho  advocates  his  own  cause,  has  a  fool  for  his  client."  There  ti  much 
levity,  but  some  troth,  in  the  observation,  and  especially  virhen  applied 
to  such  persons  as  are  in  general  the  suitors  of  the  court  of  quarter  ses- 
sion ;  because  both  ignorance  and  prejudice  commonly  untie  to  prevent 
them  from  disooveriqg  the  strong  points  of  their  cate,  and  of  enforcing 
them  with  effect  $  while  a  pankmable  attachment  to  the  di^ilay  of  irri- 
tating circumstances,  irrelevant  to  the  proper  sulgeot  of  discussiouy  dis- 
tract the  attention,  and  weary  the  patience  of  their  auditors. 

t  In  a  case  of  R.  v.  Stoddart,  before  Abbot,  C.  J.  at  Guildhall^ 
Oct.  16,  1819,  the  following  is  the  substance  of  what  was  addressed 
to  the  prosecutor  (Hunt),  and  is  material  on  the  present  sujbject. 
^  If  it  be  ypicr  inieniion  to  adirest  ike  jttnf,  it  is  a  course  which  you 
will  not  be  permitted  to  pursue.    It  has  been  determined  by  all  the 
judges  of  the  court  of  King^s  Bench,  and  that  determination  has  been 
publicly  expressed  on  more  than  one  occasion,  together  with  the  con- 
currence of  many  of  the  other  judges,  that  a  prosecution  by  indictment 
is  not,  in  point  of  law,  the  suit  of  an  individual.    If  any  individual  seeks 
redress— personal  redress  for  a  personal  bjury,  the  coarse  that  he 
is  to  pursue,  is  to  bring  his  action  for  damages.    If,  iostevl  of  elect- 
ing to   bring   his  action  for  the  redress  of  a  penonal   injmy,  he 
thinks  fit  to  put  the  law  in  motion  m  ike  tunee  ^  ike  Emg,  fi>r  the 
»ke  of  public  justice,  it  b  not  Au  suit,  but  it  is  the  suit  of  k£s 
MtffeMijf^    What  a  penon  therefore  chooses  to  proceed  by  indielment^ 
be  has  no  ri^t  to  address  the  jury,  unless  he  is  a  gentleman  at  the  bar. 
That  opinion  has  been  solemnly  pronounced  by  all  the  judges  of  the. 
Court  of  King's  Bench.    We  have  at  every  assizes,  and  under  every 
comnusnon   of  g»ol-deUveiy  in  London,   at  every  crarf  ^  quariee- 
teesiom  holdai  throiighoat  die  conotiy,  a  great  nuiaber  of  pfosecaiton v 
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ohjectioos  in  principle»  but  it  is  unquestionably  right  in  iu 
practical  effects;  not  that  it  is  to  be  reasonably  presumed 
more  actnal  knowledge  can  be  exhibited  by  a  young  Bar- 
xisfier,  at  the  commencement  of  bis  professional  career,  than 
by  an  experienced  Attorney ;  but  because  the  latter  is^  per- 
haps reiuf^tantly  obliged^  land  frequently  unconsciously  se- 
duced, to  ndXf  with  his  professional  services^  no  inconsider- 
able d^ree  of  local  prejudice,  and  jealous  irritability ;  from 
wfaidi  the  stranger  Barrister  may  reasonably  be  expected  to 
be  exeoopt.  Viewing  the  exercise  of  thi9  duty,  however,  as 
ODofined  to  these  two  descriptions  of  persons,  we  have  only 
to  see  what  official  engagements  operate  as  a  prohibitioiji 
opon  indiiriduals. 

Of  Barristers  it  is  sufficient  to  observe,  that  they  are  de-  Barristen. 
fined  to  be  ^*  Counsellors  learned  in  the  Law,''  admitted  to 
pkad/^  at  the  6ar,  and  there  to  take  upon  them  the  protec- 
tion and  defisnce  of  clients/'*  Serjeants,  and  King's  Coun- 
sel, do  not  usually  plead  at  sessions,  it  being  considered  in- 
fra  dignitatem^  excepL  by  special  retainer  on  extraordinary 
orcaaions;  but  among  Barristers  below  these  degrees,  called 
atter  or  cuiter  Barristers,  or  Barristers  without  the  boTj  there 
Kcms  to  be  no  exception  either  of  law  or  courtesy,  so  they  be 
not  omstitiient  parts  of  the  court,  as  justices  on  the  bench, 
or  derk  of  the  peace* 

Attorneys^  there  are  many  restrictions,  both  Attorneys. 


certainly  by  prifate  individualsy  in  which  the  name  of  his 
HajesCj  it  osed }  but  in  none  of  them  is  it  ever  thought  that  the  person 
proaccniiDg  has  a  right  to  address  the  jury.    The  course  taken  on  every 
oecasioo  of  a  criminal  prosecution  is,  where  there  are  depositions^  that 
the  judge  refers  to  them,  and  examines  the  witnesses  one  by  one  accord* 
log  to  those  depositions.    Where  there  are  no  depositions,  as  in  cases  of 
this  dcscripiion,  it  has  been  usual  for  the  judge  to  consult  the  person 
protecoting  as  to  the  manner  of  bringing  his  case  before  the  court,  and 
aa  lo  (he  witnesses  proper  to  be  examined.    That  is  the  way  in  which 
jwtice  is  administered  in  such  cases,  and  that  is  the  course  of  proceeding 
I  laem  to  adopt   on  the   present  occasion.     Mr.  Hunt    will  com- 
onmicaie  with  me,  and  give  me  the  names  of  his  witnesses.    If  he  Is 
jtspoaed  to  proceed  in  that  way,  it  shall  be  done.    This  is  the  only 
eoone  I  shall  allow;  and  if  you  do  not  choose  to  have  justice  admi- 
nistered in  your  case  according  to  the  ordinary  and  established  rules  and 
opiaioQs  of  the  judges  of  the  land,  the  record  must  be  withdrawn.'' 
*  I  Black.  Com.  23.— Wood's  Inst.  418. 
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general  and  particular.  ^^  No  person  shall  act  as  Solicitor, 
Attorney,  or  Agent,  or  sue  out  any  process  at  any  general, 
or  quarter,  session  of  the  peace,  without  being  admitted  and 
inroUed  according  to  law,  on  pain  to  forfeit  502.  to  him 
n^ho  shall  sue  within  twelve  months,  with  treble  costs ;  and 
if  any  Attorney  or  Solicitor  shall  permit  any  person  not  ad- 
mitted and  inroUcd  to  make  use  of  his  name  in  such  ses- 
sion, he  shall  forfeit  SOL  in  like  manner. 

'*  And  no  clerk  of  the  peace  or  his  deputy,  nor  any  under 
sheriff  or  his  deputy,  shall  act  as  a  Solicitor,  Attorney,  or 
Agent,  at  any  general,  or  quarter,  session  of  the  peace  of 
the  county  or  place  where  he  shall  execute  his  said  office, 
on  pain  of  50/.  as  aforesaid."* 

These  prohibitions,  however,  only  extend  to  persons  who, 
having  some  pretensions  to  act  as  Attorneys,  have  either 
omitted  to  entitle  themselves  to  such  privilege,  by  a  neglect 
of  the  previous  forms  prescribed  by  law,  admission  and  in- 
rolment ;  or  who  have  become  disqualified  from  acting  in 
the  capacity  of  Attorneys,  from  having  been  invested  with 
some  office  which  the  law  declares  to  be  incompatible.  On 
the  latter  point  the  statute  referred  to  is  sufficiently  specific ; 
for  the  former  ground  of  disqualification,  it  is  necessary  to 
resort  to  the  other  statutes  on  the  subject  in  a  general  way, 
and  in  the  order  in  which  they  were  passed.  The  very 
early  ones,  however,  being  considered  as  obsolete,  or  ir- 
relevant, it  is  sufficient  to  notice  the  effect  of  the  more 
modern  ones  in  the  follow^ing  order. 
Prohibitions.  No  recusant  convict  shall  practice  as  an  Attorney  in  any 
court,  on  pain  of  100/. ;  half  to  him  that  shall  sne,  and  half 
to  the  King."  f 

If  an  Attorney  be  convicted  of  having  delayed  his  client's 
suit,  or  of  having  demanded  more  than  fees  and  disburse- 
ments, besides  being  liable  to  pay  costs  and  treble  damages 
to  his  client,  he  is  declared  to  be  "  disabled  from  acting."  X 

**  No  person  convicted  of  forgery,  peijury,  or  common 
barretry,  can  practise  as  an  Attorney  or  Solicitor^  but  shall 
be  transported  for  seven  years."  § 

"  No  person  shall  act  as  an  Attorney  or  Solicitor,  unless 

•  22  Geo.  2.  c.  46.  f  3  J.  1.  c.  5. 

t  3  J.  1.  c.  7.  §  12  Geoi.  1.  c.  SQ. 
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be  shall  have  been  bound  for  five  years,  and  served  the 
same.*  And  the  whole  service  must  have  been  with  the  same 
Attomejy  or  by  his  assignment,f  except  in  case  of  death, 
ffkn  such  clerk  may  be  turned  over,  j:  And  he  must  be 
admitted,  sworn,  and  inrolled  before  he  can  act  as  an  At- 
torney, under  a  penalty  of  50L  and  being  disabled  thereafter* 
But  quakers  may  be  admitted  on  their  affirmation."  § 

Admission,  and  inrolment,  presupposing  a  compliance 
vith  all  the  conditions  enacted  by  statute,  such  as  the  pay- 
ment of  stamp  duties,  &c.  it  is  unnecessary  to  notice  those 
vhich  are  imposed  on  articles  of  clerkship,  or  any  others 
vhidi  may  be  necessary  in  the  process  of  qualifying  to  act 
as  Attorneys,  merely  as  duties ;  but  it  must  be  observed  that 
ereiy  Attorney,  to  entitle  himself  to  practise  in  that  capacity, 
must  *<  annually  take  out  a  certificate  from  the  commis-  Certificate  ne- 
sooers  of  stamps,  under  a  penalty  of  50t  and  being  disabled  ^^••'T' 
lo  practise; "II  Any  Attorney,  therefore,  who  may  haye 
c'Dutted  to  take  out  such  certificate,  has  forfeited  his  right 
to  act  in  that  capacity  in  the  court  of  quarter  session.** 

It  is  almost  unnecessary,  in  the  last  place,  to  observe,  Havioi;  been 
4at  any  Attorney  who  has  been  struck  off  the  rolls  of  the  JJii,*[ 
^^'tuts  above^  as  sometimes  occurs,  for  dishonourable  prac- 
^  although  not  especially  provided  against  by  any  posi- 
^Te  law,  is  no  longer  an  Attorney  of  such  superior  courts, 
^  cannot,  therefore,  be  permitted  to  practise  in  the  in- 
^ior  ones,  and,  of  course,  is  not  admissible  in  that  of  the 
garter  session  of  the  peaccfj- 

Under  the  term  Jees^  it  is  not  to  be  presumed  that  any  Fea,  &c. 
^g  relative  to  the  remuneration  to  counsel  for  their  as- 
^***nce,  or  other  voluntary  payments,  of  which  the  law 
^es  no  cognizance,  can  have  place  here.  Fees,  as  they 
Hipcrtain  to  the  present  subject,  are  such  payments  as  the 
«»  allows,  or  prohibits,  to  persons  who,  by  their  offices  or 
^^  callings,  are  in  some  way  or  other  appurtenant  to  the 
^rt  of  sessions  of  the  peace.     They  chiefly  relate  to  the 


•  2  Geo.  2.  c.  23-  t  7  Term  R.  456. 

5  2  Geo.  2.  c.  23.  §  22  Geo.  2.  c.  46. 

t  37  Geo.  3.  c.  go. — 39  &  40  do.  c.  72. — 48  do.  c.  149.  and  54.  do. 

flu. 

'  •  2  Will.  R.  38e.  1 1  Cowp.  829. 
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officers  of  the  court,  properly  so  called,  to  witnesses,  and  to 
Attorneys.  Enough  has  already  been  said  respecting  this 
subject,  as  it  applies  to  the  superior  constituent  parts  of  the 
court  of  session ;  any  consideration  of  the  fees  to  constables 
and  others,  in  the  yarious  preliminary  steps  of  prosecution, 
anterior  to  the  sitting  of  the  court,  is  foreign  to  the  purpose 
here ;  those  which  the  sherifis  used  to  demand  on  the  ac- 
quittal or  discharge  of  a  prisoner  haye  long  been  abolish- 
ed ;*  those  which  are  allowed  to  the  clerk  of  the  peace  at 
the  commencement  of  the  proceedings  before  the  court,  are 
regulated  by  a  recent  statute  before  noticed  ;f  and  by  an- 
other nearly  as  recent,  X  all  prison  fees,  except  in  the  King^s 
Bench,  the  Fleet,  the  Palace  Court,  and  the  Marshalsea 
prison,  are  entirely  abolished ;  and  all  fees  paid  to  the  clerks 
of  assize,  of  the  court,  of  the  peace,  or  their  deputies,  as  well 
on  the  acquittal  as  other  discharge  of  a  prisoner,  are  done 
away,  and  the  officers  forbidden  to  receive  them ;  and  any 
transgressions  of  these  regulations  are  declared  to  be  mis* 
demeanours  in  the  parties  demanding  them,  and  punishable 
accordingly.  To  indemnify  the  officers,  however,  it  is  pro- 
vided by  the  same  statute  that  they  shall  be  paid  out  of  the 
county  rate  sums  proportioned  to  the  amount  of  the  fees 
they  have  been  accustomed  to  receive. 

Fees,  for  so  they  have  been  frequently,  though  errone- 
ously, denominated,  which  are  given  with  subpcenas  to  se- 
cure the  attendance  of  witnesses,  demand  but  very  brief 
notice.  It  has  been  frequently  decided,  that,  in  civil  cases, 
a  witness  is  not  bound  to  attend,  in  pursuance  of  a  subpoena, 
unless  a  tender  be  made  to  cover  all  the  reasonable  expenses 
of  his  journey  and  necessary  stay.§  Attendance  upon  cri- 
minal prosecutions  stands  on  a  different  ground.  In  those 
for  fraud  and  felony^  the  prosecutor  and  witnesses,  on  pe- 
titioning the  court,  will  be  allowed  reasonable  expenses,  not 
only  for  their  journey,  &c.  but  if  poor,  for  loss  of  time  also ;  H 
it  therefore  appears  that  the  necessity  for  making  any  ad- 
vance of  money  with  a  supoena  is  rather  a  mere  matter  of 
prudence,  in  order  to  prevent  the  witness  from  being  im- 

•  14  Geo.  3.  c.  23.  t  5?  Geo.  3.  c.  91.  J  66  Geo.  3»  c.  60. 
§  Fuller  V.  PreDtice,  1  H.  B.  49.— Holme  v.  Smith,  Manb«  R.  419. 
il  18  Geo.  3.  c.  19. 
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pededf  by  lacking  the  means  of  removing  himself,  than  of 
necessity;  nevertheless  it  should  not  pass  unnoticed  that 
the  stBtate,  which  says  that  subpoenas  may  be  served  **  in  any 
fori  of  the  kingdom^'*  provides,  that  no  attachment  shall 
issue  for  disobedience,  unless  reasonable  charges  of  going 
to,  and  returning  from,  the  place  of  trial,  shall  have  been 
tendered.*  This  was  doubtless  inserted  with  a  view  to  the 
Teiy  great  distances  to  which  witnesses  might  occasionally 
be  called  under  the  authority  of  this  statute,  without  the 
man  of  bearing  their  expenses  until  they  could  make  ap* 
piittdon  for  recompenoe. 

No  compensation,  however,  is  made  by  statute  for  the 
attendance  of  vritnesses  in  cases  of  mwdemamour,  and  there- 
ibre  in  criminal  prosecutions  for  oflfences  of  that  description, 
itbdioves  the  prosecutor,  in  order  to  secure  the  attendance 
of  his  witnesses,  to  tender  them  sufficient  to  cover  all  rea- 
sonable expenses. 

Respecting  the  demands  of  Attorneys  upon  their  clients, 
it  is  sufficient  here  to  observe^  that  they  are  compelled  by 
statntef  to  deliver  their  bills  duly  signed  a  month  before 
they  can  commence  an  action  for  payment ;  and  that  this 
pfomion  extends  to  charges  for  business  done  at  the  sesh* 
skffls  of  the  peace,  as  well  as  in  the  superior  courts,  X  and 
sQch  bill  for  such  business  must  abide  taxation,  in  the 
ttme  manner  as  in  other  cases.  §  This  observation  is 
^ted  by  the  notorious  practice  of  piersons  acting  in  die 
c>pad^  of  Attorneys  at  sessions  of  the  peace,  who  are  not 
falified  by  a  compliance  with  the  requisites  of  the  statutes^ 
^ho  therefore  do  not  presume  to  act  in  the  other  courts ;  and 
^0)  it  appears  by  the  decisions  here  referred  to,  cannot 
^i^i'Tcethe  payment  of  any  remuneration  for  their  services  in 
"ttt  of  the  sessions  of  the  peace. 


•  45  Geo.  3.  c.  92.  t  8  Geo.  S.  c,  3. 

I  Cbike  T.  DoDovan,  5  T.  R.  694. 
§  Ez  parte  Williams,  4  T.  R,  Agd. 
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CHAPTER  III. 

THE  PRELIMINARY   PROCEEDINGS  AT  SESSIONS. 

Of  the  Matters  over  which  tlie  Courts  of  Quarter  Session  have 
a  legalj  or  a  customary ^  Jurisdiction ;  and  the  order  q/* 
proceeding  therein  respectively, — The  Duties  of  the  Chair-a 
man  J  and  other  Parties,  preliminary  to  tlie  making  ofpre^ 
sentments,  the  trials  of  offenders,  tlie  hearing  motionSy  and 
the  determination  of  appeals,  &c» 

Authority  of     BY  virtue  of  their  con^mission,  it  is  perfectly  clear  that 
the  Scfsiont.    jugtlces  of  the  peace  may  execute  all  statutes  made  for  the 
keeping  of  the  peace,  as  well  those  made  before  the  institu- 
tion of  their  office,  as  since.* 

But  they  have  also,  by  several  particular  statutes,  au- 
thority given  them  over  offences,  created,  described,  pro- 
hibited, or  punished,  by  those  statutes  respectively,  which 
are  not  comprised  in  their  commission. 
Jttitices  of  the      The  justices  of  the  peace  are  not,  in  general,  emphati- 
l*r*nnted  bV**'"^*  y*  justices  of  oyer  and  terrniner,  for  there  is  a  distinct 
jasticrftofOyrr  commission  of  that  description;   therefore  statutes  which 
aod  Tcrmiuer.  |j^^  ^^  offence  to  be  tried  before  such  justices,  do  not  com- 
prehend justices  of  tJie  peace.f    On  this  ground,  although 
before  judges  of  assize  popular  actions,  and  indictments  for 
misdemeanours,  may  be  presented  and  tried  at  the  same^ 
s^ession,  they  cannot  be  before  justices  of  the  peace,  but  by 
consent ;  although  felonies  may  be,  X  and  generally  are. 
Felonies.  ^^  ^  general  terms,  then,  as  brevity  recommends ;  but 

as  comprehensive,  at  the  same  time,  as  precision  seems  to 
require ;  the  authority  of  justices  extends  not  to  hear  and 
determine  treasons  or  prcemunire,  aWuxugh  tl\ey  may  appre^ 
hend  and  examine  the  offenders,  as  they  may  do  in  every  case 


f  2  Hawk.  c.  8.  t  Hale,  l65.  1  2  Hale,  48, 
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ff  felony  ivhatever  {of  which  these  are  but  particular  in- 
stances) and  commit  them  for  trial  ;*  nor  forgery^  nor  per^ 
jvTii  at  common  law,  but  to  the  same  extent,  t  because  they 
lure  no  tendency  to  a  breach  of  the  peace;  nor  usury,  be- 
canse  it  is  an  ofFence  of  modem  creation,  and  no  special 
jurisdiction  over  it  is  given  to  them. 

Although  the  commission  doth  not  mention  murders  and  Marder  and 
nmlmtghters  by  express  name,  but  only /cJowie^  generally,  Mawlaiighier, 
yet  by  such  general  word  they  have  power  to  hear  and  de- 
tennioe  murder  and  manslaughter,  and  also  may  take  an 
indictment  of  se  defendendo.  J 

Bat  though  justices  of  peace,  by  force  of  their  commission, 
Dtty  have  a  general  authority  to  hear  and  determine  felonies, 
;^  it  has  been  usually  thought  ailvisable  for  them  to  pro- 
^  no  farther  than  as  above,  in  relation  to  murder  or  man- 
slaughter I  nor  indeed  in  any  other  crimes  from  which  the 
benefit  of  the  clergy  is  taken,  and  only  in  inferior  offences, 
^  petty  larceny  J  misdeme^ours,  and  such,  to  bind  over  to 
tbe  sessions;  but  this  is  merely  a  point  of  discretion  and 
wnveaience,  not  because  they  have  not  jurisdiction  of  the 
^ines;§  nor  is  the  practice  unusual,  for  beside  many  ses- 
aoDi  holden  under  charters,  by  which  the  power  of  life  OTid 
^K  according  to  the,  familiar  expression,  is  specific- 
%  entrusted,  there  are  others  wherein  the  justices  ordinal 
%try  larcenies  of  every  description  and  quality,  and  some 
otber  of  the  more  a^ravated  offences. 

By  the  stat  of  Ed w.  3.  c.  1  •  and  a;lso  by  the  express  words  TrespnMv, 
^  their  commission,  justices  of  the  peace  may  hear  and  de- 
^^nnine  all,  and  all  manner  of,  trespasses* 

This  is  a  word  of  yery  general  extent,  and  in  a  large 
*Dse  not  only  comprehends  all  inferior  offences,  which  are 
P^rly  and  directly  against  the  peace,  as  assaults  and  bat- 
^ries,  and  the  like,  but  also  all  others  which  are  so  only  by 

construction,  as  all  breaches  of  the  law  in  general  are  said 

tobe.|l 


•  2  Hawk.  c.  8.  t  Ibid.  J  2  Hale,  46. 

§  Ibid. — ^Pracl.  Expos,  title  PsACEy  Justices  of,  sect.  I. 
I  Ibid. 
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Yet,  like  peijury  and  forgery  at  common  hw,  any  o& 
fences  which  do  not  directly  tend  to  cause  a  personal  wrong, 
or  open  violence^  are  nojt  cognizable  by  them,  unless  it  be  by 
the  express  words  of  their  commission,  or  some  statute.  * 
flobjeets  con.  Assaults  and  batteries,  barretry,  cheats  or  obtaining  money 
ble°iMfm  ^'  &<^'  under  fidse  pretences,  combinations,  conspiracies,  em- 
courts  of  ict-    bezzlements,  engrossing,  extortions,  forestalling,  gaming, 
larceny,  lewdness,  libels,  nuisances,  riots,  the  dissolution  of 
apprenticeships,  the  disposal  of  vagrants,  the  whole  system 
of  the  highway,  and  poor-laws,  are  among  the  subjects 
either  expressly  mentioned  in  their  commission,  or  specially 
entrusted  to  them  by  statutes,  and  most  commonly  cogniza^ 
ble  in  some  shape  or  othier  before  courts  of  quarter  session. 
Perjury  is  also  made  cognizable  before  them  by  statute,f 
but  the  offence  is  more  commonly  tried  at  common  law 
before  the  higher  tribunals. 
Anembnog  of      The  court  being  assembled,  (which  must  be  before  twelve 
^^^^  *        of  the  clock  at  noon  of  the  day  for  which  it  has  been  sum- 
moned, in  order  that  such  persons  who  have  to  take  the 
Oaths  of  Office,  of  Supremacy,  Abjuration,  &c  may  com- 
ply with  the  statutes  which  enjoin  than,)  the  usual  course  is 
first  to  proclaim  the  session,  which  is  done  by  a  bailiff  of  the 
court  in  the  following  form : 

Vtoclanfttioa.  O  yez,  O  yez,  O  yez,^Tbe  King's  justices  do  strictly  cliaree 
and  command  aJl  manner  of  persons  to  keep  silence,  while  the 

King's  commission  of  the  peace  for^his  county  of is 

openiy  read,  upon  pain  of  imprisonment. 

Stecniettobe  Then  the  commission,  the  King's  proclamation  against 
profaneness,  &c.  and  the  several  statutes  which  are  severally 
directed  to  be  read  at  the  sessions,  ought  so  to  be  by  the 
clerks  of  the  peace,  and  town  clerks  respectively,  in  an 
audible  voice.  These  were  principally  the  following: — S 
Eliz.  c  1.  against  popery;  30  Car.  2.  c  3.  as  to  burying  in 
woollen;  11  &  12  Will.  3.c  15.  as  to  ale  measures;  1  Geo* 
I.  c  5.  as  to  riots;  and  the  black  act,  9  Geo*  1.  c.  92.  which 
have  been  required  to  be  given  in  charge  at  every  quarter 


•  Salk  406.  t  5  Elir.  c  9* 
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lession;  and  the  4  &  5  WilL  &  Mar.  c.  24.  7  8c  S  Will.  3. 
c31  3  &  4  Ann.  c.  18.  and  3  Geo.  2.  c.  25.  concerning 
jurors,  which  are  to  be  read  in  Midsummer  sessions  yearly ; 
nd  3  Geo.  2.  c.  24.  for  preventing  bribery  and  corruption 
in  the  election  of  members  of  parliament,  which  is  to  be 
read  at  every  Easter  session. 

Some  of  these  have  been  repealed,  or  are  to  all  intents  Fallen  iot» 
and  purposes  become  obsolete^  and  a  reasonable  apology  '^*'^' 
may  be  made  for  the  general  disuse  into  which  the  prac- 
^ce  of  reading  others  of  them  is  fallen,  from  the  notoriety 
vbich  is  attached  to  many  of  them  that  are  still  in  full 
farce,  as  well  as  from  the  pressure  of  business,  which  is  of 
late  prodigiously  augmented,  by  recent  statutes  having 
thrown  sach  a  variety  of  additional  burdens  on  justices,  both 
in,  and  out  of^  sessions ;  an  augmentation  fully  recognized 
bj  the  l^islature  itself  in  express  terms,  in  the  preamble 
to  the  statute*  hereinafter  more  particularly  to  be  noticed, 
far  enabling  every  quarter  session  of  the  peace  to  divide 
Itself  into  two  courts. 

The  persons  who  attend  to  take  the  several  oaths  arc  Oaths  to  be 
oext  called,  and  such  oaths  are  administered  to  them  by  *^  ^°' 
tile  clerk  of  the  peace.f 

Hose  of  allegiance,  supremacy,  &c.  themselves  have 
been  already  given  in  a  former  chapter,  and  require  no 
lotion :  bat  it  is  necessary  to  notice  two  statutes  passed 
in  this  King's  reign,  relative  to  the  oaths  to  be  taken  by 
persons  dissenting  from  the  established  church.  The 
farmer  of  these  relates  to  papists,  who  laboured  under 
TirioQs  disabilities,  and  were  liable  to  numerous  penalties, 
^  previous    statutes,  but  were  relieved  by  the  31st   of 


•  5Q  Geo.  3.  c.  28. 

t  PenoM  qualifying  for  offices  are  directed  to  take  the  oaths  between 
ue boats  of  nine  and  twelve  in  the  forenoon,  and  not  otherwise ;  95 
Cir.  s.  c.  9. — I  Geo.  1 .  st.  c.  13.  But  the  oaths  of  allegiance,  supre- 
^t  &c.  may  he  taken  between  the  hoars  of  one  and  ^wo ;  it  has  been 
^  a  sufficient  compliance  with  the  statute  however.  If  the  ceremony 
^i^ninistering  the  oaths  of  qualification  for  offices  be  commenced  pre- 
sto the  last  of  the  hours  of  limitation  appointed  by  the  statute,  ami 

««/«iwrf  till  all  are  sworo. 
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Geo.  3.  c.  tS2.  on  taking  the  oath  therein  prescribed  as 
follows.  * 

^^It  shall  be  lawful  for  persons  professing  the  Roman 
Catholic  religion,  personally  to  appear  in  the  Court  oi 
Chancery,  King's  Bench,  Common  Pleas,  or  Exchequer, 
at  Westminster,  or  in  any  court  of  general  quarter  session 
of,  and  for,  the  county,  city,  or  place  where  such  person 
shall  reside,  and  there  in  open  court,  take,  make,  and  sub- 
scribe the  declaration  and  oath.'' 

PtepisCi*  oatb.       I,  A.  B.  do  hereby  declare,  that  I  do  profess  the   Roman 
Catholic  religion. 

I,  A.  B.  do  sincerely  promise  and  swear  that  I  will  be  faithful, 
and  bear  true  allegiance  to  his  Majesty  King  George  the  Third, 
and  him  will  defend,  to  the  utmost  of  my  power,  against  all  con- 
spiracies and  attempts  whatever  that  shall  be  made  agaiost  his 
person,  crown,  or  dignity  ;  and  I  will  do  my  utmost  endeavour 
to  disclose  and  make  known  to  his  Majesty,  his  heirs  and  suc- 
cessors, all  treasons  and  traiterous  conspiracies  which  may  be 
formed  against  him  or  them ;  and  I  do  faithfully  promise  to 
maintain,  support,  and  defend,  to  the  utmost  of  my  power,  the 
succession  of  the  crown,  which  succession  by  an  Act,  entitled, 
*  An  Act  for  the  further  limitation  of  the  crown,  and  better  se- 
curing the  rights  and  liberties  of  the  subject,*  is  and  stands 
limited  to,  the  Princess  Sophia,  electress  and  duchess  dowager 
of  Hanover,  and  the  heirs  of  her  body,  being  protestants ;  hereby 
utterly  renouncing  and  abjuring  any  obedience  or  allegiance 
unto  any  other  person  claiming,  or  pretending  a  right  to,  the 
crown  of  these  realms ;  and  I  do  swear  that  I  do  reject  and 
detest  as  an  unchristian  and  tmpiotts  position,  tluit  it  is  lawful  to 
murder  or  destroy  any  person  or  persons  whatsoever,  for  or 
under  the  pretence  of,  their  being  heretics  or  infidels ;  and  also 
that  unchristian  and  impious  principle,  that  faith  is  not  to  be  kept 
with  heretics  or  infidels ;  and  I  further  declare,  tliat  it  is  not  an 
article  of  my  faith,  and  that  I  do  renounce,  reject,  and  abjure 
the  opinion^  that  princes  excommunicated  by  the  Pope  and 
Council,  or  any  authority  of  the  See  of  Rome,  or  by  any  au- 
thority whatsoever,  may  be  deposed  or  murdered  by  their  sub- 
jects, or  any  person  whatsoever;  and  I  do  promise  that  I  will 
not  hold,  maintain,  or  abet,  such  opinion,  or  any  other  opinions 
contrary  to  what  is  expressed  in  this  declaration  ;  and  I  do  de- 
clare that  I  do  not  believe,  that  the  Pope  of  Rome,  or  any  other 
foreign  prince,  prelate,  state,  or  potentate,  hath,  or  ought  to 
have,  any  temporal  or  civil  jurisdictioa,,  power,  superiority,  or 


*  This  oath  is  directed  to  be  taken  between  nine  in  the  morning  and 
two  in  the  afternooD. 
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pre>«iDiDence»  directly  or  indirectly,  within  this  realm ;  and  I  do 
solonnly,  in  the  presence  of  God,  profess,  testify,  and  declare, 
that  I  do  make  this  declaration,  and  every  part  thereof,  in  the 
plain  and  ordinary  sense  of  the  words  of  this  oath,  without  any 
e?isioD,  equivocation,  or  mental  reservation  whatever,  and  with- 
out any  .dispensation  already  granted  by  the  Pope,  or  any  au- 
thority of  the  See  of  Rome,  or  any  person  whatever :  and  without 
thinking  that  I  am,  or  can  be,  acquitted  before  God  or  man,  or 
absolved  of  this  declaration,  or  any  part  thereof,  although  the 
Pope  or  any  other  person,  or  authority  whatsoever,  shall  dis- 
pense with  or  annul  the  same,  or  declare  that  it  was  null  or  void. 
So  help  me  God. 

• 

Which  said  declaration  and  oath  shall  be  subscribed  by  Oath  to  be 
the  person  taking  and  making  the  same  with  the  name  at  ^  '^^  ' 
lengthj  if  such  person  can  write,  or  with  his  mark,  the  name 
being  written  by  the  officer,  where  such  person  cannot 
write,  such  person,  or  officer,  as  the  case  is,  adding  the  title, 
addition,  and  place  of  abode  of  such  person,  and  the  same 
shall  remain  in  such  court  of  record. 

And  the  proper  officer  of  such  court  with  whom  the  Ortific^ 
custody  of  such  record  shall  remain,  shall  make,  subscribe^  *^  *'  ***** 
and  deliver  a  certificate  of  such  declaration  and  oath  having 
been  duly  made  and  subscribed,  to  the  person  who  shall 
haye  made  and  subscribed  the  same,  if  demanded,  for  which 
certificate  there  shall  be  paid  no  greater  fee  than  2^.  and 
such  certificate,  upon  proof  of  the  certifier's  hand,  and  that 
he  acted  as  such  officer,  shall  be  competent  evidence  of  such 
person's  having  duly  made  and  subscribed  such  declaration 
and  oath,  unless  the  same  shall  be  falsified. 

The  other  statute,  to  which  allusion  was  lately  made,  is  Prot«(anc 
the  52d  Geo.  3.  c.  155.  and  was  made  for  the  protection  of '^"•^°**'*- 
protestant  dissenters ;  the  former  statutes  for  that  purpose* 
not  having  been  considered  as  sufficiently  explicit,  and,  in- 
deed, having  given  occasion  to  much  controversy,  and  to 
what  the  court  of  B.  R.  considered  as  misinterpretation.t   By 
the  last  mentioned  statute  it  is  enacted  that  *^  No  congrega-  Places  of  wor- 
tion  or  assembly  for  religious  worship  of  protestants  (at  toJ/tDisM^^Mj! 
which  there  shall  be  present  more  than  twenty  persons, 

*  1  Wm.  c.  18.  and  19  Geo.  3.  c.  44. 
t  See  Pract.  Expos.  titU  Diss  enters,  seqt.  2. 
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beside  the  immediate  family  and  servants  of  the  person  in 

whose  house,  or  upon  whose  premises,  such  meeting  shall 

be  had)  shall  be  permitted  unless  and  until  the  place  of 

-  such  meeting,  if  the  same  shall  not  have  been  registered 

under  any  former  act,  shall  have  been  certified  to  the 

bishop,  of  the  diocese,  or  archdeacon,  or  to  the  justices 

To  be  certified  at  the  general  or  quarter  sessions  ;  and  all  places  of  meet- 

or  othew?**"'**  ing  SO  certified  by  the  bishop  or  archdeacon's  court,  shall 

be  returned  by  such  court  once  in  each  year  to  the  quarter 

To  be  returned  sessions ;  and  all  places  of  meeting  certified  to  the  quarter 

by'diMrter*  ""^s^sioii*  ^^^  he  returned  once  in  each  year  to  the  bishop 
acuioDs.         or  archdeacon :  and  the  bishop,  or  registrar,  or  clerk  of 
the  peace,  shall  give  a  certificate  thereof  to  such  persons 
as  shall  demand  the  same,  on  payment  of  2«.  6d.  &c.  &c." 
Exemption  These  requsites  respecting  the  house  of  meeting,  having 

roffl  pena  les.  j^^^^  complied  with,  the  statute  goes  on  to  declare  that, 
^  all  teachers  and  preachers,  and  persons  resorting  to  any 
place  of  worship  thus  certified,  shall  be  exempt  from  all 
penalties  under  statutes  relative  to  religious  worship,  on 
condition  of  taking  the  oaths  prescribed  by  19  Geo.  3. 
Joiticemay  re-  c.  44.  when  thereunto  required  by  any  justice  of  the  peace; 
hilr  minister!"    0^  which  taking  of  the  said  oaths,  the  said  justice  shall  give 
ftc.  to  take  the  a  certificate  according  to  a  form  therein  prescribed,  which 
Any  person      Certificate  shall  be  conclusive  evidence ;  and  any  pereon 
may  require  a  may  require  a  justice  of  the  peace  to  administer  the  said 
administer  the  oaths."     So  that,  as  the  law  stands  now,  all  doubts  respect- 
oaths*  ing  the  discretionary  power  of  justices  in  session  to  judge 
of  the  qualifications  of  persons  ofiering  to  take  the  oaths, 
and  to  accept,  or  reject,  them,  appear  to  be  done  away.* 
Constables  The  ceremony  of  administering  these  oaths  of  qualifica- 
tion and  indemnity,  being  concluded,  it  is  usual,  in  the 
next  place,  for  the  clerk  of  the  peace  to  call  over  the 
Constables  of  hundreds,  and  of  parishes,  &c.f  which  is 
commonly  done  (with  respect  to  the  defaulters  on  the  first 
Defanlten.      call)   a  second,  and  even  a  third  time.     On  their  not 
answering  to  the  name  of  their  respective  parishes  for 


f  See  Pract.  Expos.  litU  Dissbitters,  sect.  8.     f  See  ante,  p-  ^- 
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nUch  the^  seiref  on  the  third  call,  the  court  sets  a  fine 
upon  the  de&olters.* 
Next,  the  same  officer  calls  over  the  names  of  those  that  Grand  Jnron 

called 

are  returned  npon  the  grand  inquest,  who  must  now  answer 
to  their  names,  and  now  those  who  have  any  daim  of  exemp- 
tion firom  law  or  courtesy,  must  address  them  to  the  chair- 
man, t  Those  who  remain  to  serve,  having  taken  their  places 
in  the  box  assigned  to  them,  the  following  oath  is  adminis- 
tered by  the  deik  of  the  peace,  first  to  the  foreman,  thus  :^- 

ToOt  s*  foreman  of  this  inquest,  shall  diligently  inquire,  and  (Hub. 
true  presentment  make,  of  all  such  matters  and  things  as  shall  be 
given  you  in  charee.  The  king's  council,  your  fellows',  and 
your  own,  you  shml  keep  secret.  You  shall  present  no  man  for 
eovy,  hatred,  or  malice;  neither  shall  you  leave  any  man  unpre- 
sented  for  fear,  favour,  or  affection,  or  hope  of  reward ;  but  vou 
sfaaU  present  all  things  truly  as  they  come  to  your  knowledge, 
aoDording  to  the  best  of  your  understanding.    So  help  you  God. 

Tlieii  the  rest  of  the  grand  jury,  by  three  at  a  tim%  in 
order,  are  sworn  in  the  following  manner : 

The  same  oath  which  your  foreman  hath  taken  on  his  part, 
jQfn,  and  every  of  you,  sliall  well  and  truly  observe  and  keep  on 
yaur  porta.    So  help  you  God. 

The  Grand  Jurors  having  all  been  sworn,  it  is  the  duty  Cluufe  to  the 
of  the  chairman  of  the  session  to  deUver  his  charge  to  ^"^^  ^'''^' 


*  See  ante,  p.  64.  f  See  ante,  p.  7 1  • 

t  It  is  mach  to  be  lamented  that  this  part  of  the  chairman's  duty  is 
nsj  freqaently  altogether  omitted^  and  sometimes  performed  in  a  very 
cunory,  and  even  slovenly,  manner.  The  calendar  generally  presents 
Mftcicot  occasion  for  observations  on  the  general  state  of  morals  in  the 
pamcular  district ;  on  the  activity  of  justices,  chief  constables,  and  all 
cfficersof  the  peace;  and  on  other  subj^ts  immediately  connected  with 
the  duties  of  the  day :  and  there  can  be  few  instances  of  a  session  occur, 
in  which  there  is  not  some  indictment  or  other  to  come  before  the  jurors, 
CQ  which  some  information  may  not  be,  at  least,  convenient  and  accept- 
sUe^ifnot  absolutely  necessary.  Indictments  for  assault,  which  fre- 
^Dcntly  oripnale  in  a  spirit  of  party,  malice,  or  revenge,  and  are  usually 
oae  item  in  the  business  of  a  quarter  session,  present  a  fruitful  source  of 
•bwrfjUiiuu  s  indictment  of  roads  another  i  and  some  modern  sututes 
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Recognizanees  The  charge  being  concluded,  the  coarse  is  to  call  tb« 
recognizances,  especially  such  as  are  to  prosecute  and  give 
evidence,  that  so  bills,  which  have  not  been  previously  pre- 
pared, may  be  drawn  by  the  clerk  of  the  peace. 

The  bills,  as  they  are  got  ready,  that  is  to  say,  drawn 
out  fairly  and  engrossed  on  parchment,  (either  by  the  pro- 
secutor's professional  adviser,  or  by  the  clerk  of  the  peace,) 
with  the  names  of  the  witnesses  written  on  the  backs  of 
them  respectively,  are  delivered  to  the  Grand  Jury,  and 
the  parties  bound  to  give  evidence  upon  them  being  sworn 
in  court,  are  sent  to  the  Grand  Jury  to  give  their  evi- 
dence.* It  is  presumed  of  course  that  they  are  all  in  at- 
tendance for  these  purposes,  either  by  recognizance  or 
under  subpoena;  to  which  there  can  regularly  be  but  one 

(jex,  gr,  those  which  respect  the  coin,  embezzlement  by  servants, 
friendly  societies,  saving  banks,  seditious  meetings,  and  the  regulation 
of  the  poor  of  all  descriptions)  comprehend  so  many  more  points  of  dis- 
crimination, as  it  is  no  disparagement  of  the  discernment  of  such  per- 
sons as  usually  compose  the  grand  juries  at  quarter  sessions,  to  say» 
must  be  much  above  their  comprehension,  without  some  explanatory 
remarks  from  the  chairman,  by  way  of  previous  charge. 

These  observations  on  the  necessity  for  a  charge  at  all  events,  na- 
turally lead  to  some  consideration  of  the  sufficiency  of  the  chairman  to 
discharge  this  duty,  and  therefore  to  introduce  a  decided  reprobation  of 
a  measure  lately  introduced  into  some  counties,  oi  the  respective  justices 
taking  the  chair  by  rotation.    Nothing  can  be  more  subversive  of  regu- 
larity,  consistency  in  practice,  expedition  in  business,  information  to  the 
jurors,  authority  over  the  advocates,  or  satisfaction  to  the  country,  than 
such  a  practice.    To  execute  the  various  duties  of  chairman  of  a  quarter 
session,  as  they  ought  to  be  executed,  requires  the  personal  qualifica* 
tions  of  some  legal  knowledge,  reasonable  exi)erience,  an  acquaintance 
with  forms  and  technical  proceedings,  and  a  portion  of  that  decision  an<t 
authority,  which  can  only  be  acquired  by  a  confidence  in  the  possessioti 
of  these  qualities,  to  at  least  a  certain  degree.    Unless  the  chairman, 
possess  these  requisites  to  some  extent,  the  jury  can  receii'e  no  inforina-> 
tion,  inexperienced  advocates  will  run  riot,  and  the  county  will  not  feel 
that  respect  for  the  cotTrt,  which  it  is  both  desirable,  and  useful,  that  it 
should  do.    It  leads  also  to  another  consequence,  which  ought  neither 
to  be  agreeable  to  himself,  or  the  Bench>or  the  saitors  of  the  session,  viz. 
that  the  clerk  of  the  jieace,  being  the  only  permanent  and  stationary 
organ  of  the  court,  instead  of  its  minister,  becomes  its  master. 

*  Dah.  c.  185. 
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exception,  and  that  arising  out  of  a  privilege  gfxm  by  a 
statute*  to  prosecutors  of  offences  c9ommitted  witbiu  the 
couBty  or  a  cityy  or  town  corporate,  to  prefer  their  indict- 
ments before  the  Grand  Jury  of  the  county  adjoining,  at  the 
assizes  for  the  same,  on  condition  of  entering  into  recog- 
nizance to  pay  the  extra  costs  incurred  by  such  proceedings 
if  the  court  shall  so  direct.  In  the  case  of  this  privilege 
being,  taken  advantage  o^  it  may  be  necessary  to  notice 
bere^  that  the  prosecutor,  ten  days  btfore  the  semofi^  must 
give  to  the  defendant,  as  well  as  to  the  witnesses,  notices  in 
writing  to  that  effect. 

In  this  stage  of  the  proceedings,  a  few  words  on  the  Daties  of  the 
doty  of  Grand  Juries  (and  which  may  well  make  part  of  the  "^^* 

sd:ject  of  the  chairman's  charge  to  them),  cannot  be  con- 
.^ered  irrelevant.  It  has  been  laid  down  in  general  terms 
bj  some  of  the  greatest  lawyers,  that  the  Grand  Jury  ought 
^  to  hear  the  evidence  for  the  king^  that  is  to  say,  on 
the  side  of  the  prosecution,  f 

Bot  others  have  received  this  position  with  some  quali- 
Scrtioiis,  X  which  indeed  it  ought  to  be ;  for  they  are  sworn 
10  present  the  truth,  and  nothing  but  the  truth ;  and  it  may 
fo  h^pen,  that  they  may  not  be  able  to  elicit  truth  firom 
die  witnesses  on  the  part  of  the  prosecution  only,  and  theyt 
aay  actually  be  convinced  of  that  circumstance.  Tlie  true 
iaienticMi  se^ns  to  be  this,  viz.  that  prtmdfacie  the  Orfiud 
JvT  baTe  no  concern  with  any  testimony  but  that  which 
»  negidarly  offered  to  them  along  with  the  bill  of  indict-/ 
ittnt,  on  the  back  of  which  the  names  of  the  witnesses,  as  we 
bve  observed,  are  inserted ;  their  duty  being  merely  to  in* 
(fare  whether  there  be  sufficient  apparent  ground  for 
psttifl^  the  accused  party  on  his  trial  before  another  jury 
of  a  dH9&rent  description.  If  nothing  ambiguous  or  equivo- 
cal appear  on  this  testimony,  they  certainly  ought  not  to 
fteek  any  farther ;  but  if  their  minds  be  not  satisfied  of  the 
froth,  so  far  as  is  necessary  for  their  preliminary  kind  of 
inquiry,  they  are  not  prohibited  from  requiring  other  evi- 
dence in  explanation  of  mere  facts,  but  they  can  proceed  no 

•  38  Gto.  3.  c.  52.      t  «  Hale's  Hist.  1 57-      t  ♦  Black  .Com.  303. 
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fuxihet ;  ibr  that  would  be  to  iffy  although  tiieir  duty  is 
oonfiiied  merdiy  to  the  ^tteBtioiit  ^  whether  there  be  suf* 
fieient  pretence  for  trial."* 

The  Grand  Jury  are  sworn  to  inquire  pro  corpare 
camkaiilSf  and  therefore,  by  the  common  law,  cannot 
regularly  indiet  or  present  any  oifence,  which  does  not 
arise  within  the  coun^  or  precinct,  fer  which  they  are 
returned. 
£ieeptioBs  to  And  therefore  it  is  a  good  exception  to  an  indictment, 
that  it  doth  not  appear  that  the  offence  arose  within  such 
county  or  precinct. 

And  it  seems  agreed,  as  a  general  rule,  that  let  the 
nature  of  the  oflfence  indicted  be  what  it  will,  .whether  local 
or  transitoiy,  as  seditious  words,  battery,  &c  if  it  appear 
apon  plea  of  not  guilty,  to  have  been  committed  in  a  di& 
ibrent  county  from  that  in  which  the  indictment  was  found, 
the  party  diall  be  acquitted.f  The  Grand  Jury,  therefore, 
cannot  rq;ularly  inquire  of  a  fact  done  out  of  the  county 
for  whidb  they  are  sworn,  unhss  particularly  enabled  hy  act 
f(f  partiament.  Oi  these  there  are  seteral,  but  not  relatin^^ 
to  oflimoes  which  aeually  come  before  courts  of  quarter 
stMions,!  being  principally  respecting  the  higher  species 
of  felonies. 

But  it  seems  by  the  ccnnnum  law,  if  a  hict  done  m  one 
county  prove  a  nuisance  to  another,  it  may  be  indicted  in 
either.  Also  by  the  common  law,  if  one  guilty  of  larceny 
in  one  county,  carry  the  goods  stolen  into  another,  he  maj 
be  indicted  in  either ; — because  the  possession  continuing 
constructively  in  the  party  robbed,  every  moment's  con- 
tinuance of  the  trespass  is  as  much  a  wrong  as  the  firsl 
tctking,  and  the  offence  is  therefi?re  complete  in  both.^ 
And  |iy  way  of  conclusion  to  the  consideration  of  this  par^ 
ticular  subject,  it  is  necessary  to  observe,  that  now  it    i^ 


♦  3  Inst.  26. — See  Pract.  Expos,  title  lNDiCTME]rT»  sect,  3,  an^ 
Cbitly,  C.  L.  317*  by  which  recent  and  last*meaiioneil>  auLhoi 
the  more  liberal  doctrine  here  contended  for,  in  defiance  of  great  name 
%fiA  e>tablished  authorities,  is  completely  adopted. 

t  %  Hawk.  c.  26.        t  4  Black.  Com.  303.        §  a  Hawk.  e.  sa.. 


pronded  by  ftftvte}  *  that  aco^siitie^  lM^0r0  ike  ftd  to 
fdooiageiiemUy  committed  witbip  the  body  ef  n  (KHmtfy 
toiy  be  uidioted  apd  tried^  atber  in  ibe  OQunty  vluare  tbe 
piincipal  felony  was  oommittedy  or  in  that  whei^  tbo  prcH 
avemeot}  advipe,,  or  oomtse!,  had  tbeir  origia. 

If  •  person  whose  erideBce  is  material  to  th«  fio^iBlf  ol  WitoM 
ibiU  of  indictment,  refiwe  to  go  before  the  GraiKl  Jury  ^i^^^^^ 
to  give  e?idenoe^  the  prosecutor  may  procure  a  subpoma 
10  coQipd  him  tliareto.t 
A  Grsad  Jury  must  find  billa  vera^  or  igmramus  for  the 
vUei  what  is  now  usually  done  by  indoremg  on  it  the 
^^*^ainmbiU/'  Qt  *^notrue  ^"  as  the  fact  is;  and 
iftbcytalo  upon  them  to  And  it  specially,  or  condittcmallj^ 
or  to  be  true  for  one  part  only,  and  not  for  the  rest,  the 
vlule  i«  void,  and  the  party  cannot  be  tried  upon  i^  bul 
<^t  to  be  indicted  anew. 
Bat  this  rule  relates  only  to  cases  where  the  Orand  Jury 
lakespoD  themselves  to  find  part  ^the  same  indiOmmt  to 
le  true,  snd  part  folse^  and  do  not  either  aflinD,  ot  deny«  the 
fe  iubmitied  to  their  inquiry ;  b|it  whare  there  eve  t«ro 
^^  tmni$j  vn»  one  for  riQt«  ai)d  tb^  oliiirr  for  a9  a»- 
«9lt»  and  the  Gr^nd  Juiy  dnd  a  tri^a  biU  as  t(9  the  iseaidi^ 
"^i&dorBe  ignoiirmws  a9  to  the  riot,  this  findnig  learea  the 
adjetmcat,  as  to  thi^  eopnt  fo^nd^  >u9t  «9  if  ^f^P  Mfd  be« 
«fJgMly  only  tbpt  on^  cou^U  J  t  ^f^  fi«»St  PpnftWBWg  m 
'J^chsrg^  wd  thsrrfore  having  fA  ^e  pps^tjyMi  «f  f 
£«iiictUU. 

^hea  the  proosediDg»  of  the  q^urt  hav^  arrivefl  M  ibis 
^t  the  ecder  of  tba  «r9rai^ni.c^  for  tlie  remainder  mi«l 
^  plated  in  every  case  by  loeal  conyeoienoe^  and  that 

^^enieace  will  of  course  be  influenced  by  the  quantity  of 
"^os  to  be  transacted,  and  the  time  which  will  be  re- 
^I^  far  its  execution.  Where  the  jurisdiction  is  ezten*- 
^^  or  the  business  from  that,  or  any  other,  cause,  par- 
^arly  heavy,  advantage  will  probably  be  wisely  taken  of 
^^(icent  Act  of  Parliament,§  which  empowers  the  court  of 
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quiurterseBBion  to  divide  itself  into  two  courts^  with  omul- 
tsltieous  cognizance  of  offences,  and  co-ordinate  aathorUy 
over  them,  in  all  cases  wherein  **  it  shall  appear  to  the 
parties  probable  that  the  business  of  the  session  will  occupy 
more  than  three  days,  including  the  day  of  this  assembling." 
This  power  of  dividing,  it  may  be  right  here  to  observe, 
may,  according  to  the  second  section  of  the  act,  either  be 
exfercised  at  each  particular  session,  as  the  neoessi^  for  it 
shall  arise ;  or  it  may  be  provided  for  prospectively  for  any 
number  of  sessions  that  may  be  thought  convenient ;  and, 
for  the  effectual  execution  of  the  purposes  designed  by  it, 
the  sessions  are  authorized  to  call  upon  the  clerk  of  the 
peace  to  appoint  a  deputy,  and  for  themselves  to  appoint 
an  additional  cryer  for  such  engrafted  or  emanant  court, 
and  to  remunerate  them  respectively  foe  their  labours  bj 
order  on  the  county  treasurer. 

To  whatever  extent  the  authority  conferred  by  this 
statute  be  exercised,  when  the  Grand  Jury  have  received 
their  instructicHis  from  the  chairman,  and  have  retired  to 
their  room,  seems  the  proper  moment  for  the  division  oi 
the  court  to  take  place.  The  most  natural  distribution  oi 
ihe  various  subjects  over  which  a  quarter  sessions  of  tb< 
peace  now  has  jurisdiction,  seems  to  be,  that  one  division  o! 
the  court  should  take  that  portion  which  requires  the  in' 
terventi<m  of  a  jury,  with  the  motions  arising  out  of>  ol 
relating  to^  the  commencement,  the  postponement,  and  thi 
result  of  prosecution,  whatever  it  may  be ;  while  the  other  i 
occupied  with  the  exercise  of  the  summary  jurisdictioi 
given  to  justices  by  statute,  whether  original)  or  by  appea 
from  thatof  Individual  magistrates. 
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CHAPTER  IV. 

or  THE  PRINCIPAL  CRIMINAL  BUSINESS  OF  SR88IONS. 

0/  Presentments,  InfornrntionSj   TraverseSj    Ltdictmenttf 

Trials,  ^c. 

1  HE  business  of  a  session  of  the  peace  may,  conveniently 
Migh,  and  without  doing  any  unreasonable  vioknce  to 
punmatical  precision,  be  divided  into  criminal,  and  civiL 
To  the  former  of  these  divisions  it  is  proposed  to  <^onfine 
this  diq>ter,  viz.  to  those  subjects  which  are  brought  before 
^  court  by  Presentment,  Information,  or  Indictment, 
^  being  the  proceedings  which  lead  to  the  trial  by  jury } 
>od,  on  conviction,  to  punishment  either  personal,  or  pecu* 
^)  or  both ;  and  that  to  be  inflicted  by  sentence  of  th« 
ct'Qit  First  of  Presentments : 
%  the  general  highway  act,*  justices  of  assize^  the  PmMtmfiifi. 
^^^oi^  palatine^  and  of  the  peace,  are  authorized,  on  their 
^  veWf  or  upon  information  on  oath  before  them  by  a 
^^eyor  of  the  highwajrs,  to  ma)ce  Presentment  at  the 
''iz^  great  sessions,  or  quarter  9essions,  pf  any  high- 
^h  CMneway,  or  bridge,  not  well  and  sufficiently  rqfMured 
^  imended,  or  any  other  oflenoes  against  the  provision 
of  that  statute^  within  the  jurisdiction  where  the  nuisance 
ttiaei,  and  that  the  same  shall  be  efficient,  as  if  presented 
•otdi  by  the  gr^d jury. 

TbiFoim  op  a  Prbssntmrnt  op  a  Justice  op  the  Peace, 
aocoedmo  to  the  statute. 

^^ff....  1     At  the  generalqoarter  session  of 

.  (hwit).      /the  peace  of  our  Lord  the  King,  held  for  the 
^coiiDtjat in  the  said  county,  on  (TWnftiy)  the 
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day  of in  the  said  year  of  the  reign  of 

before  A.  B.  and  C.  D.  esqrs.  and  the  Rev.  P.  Q.  clerk,  aQ< 
others  their  companions,  justices  of  our  said  Lord  the  King 
assigned  to  keep  the  peace  in  the  said  county,  and  also  to  hea 
and  determine  divers  felonies,  trespasses,  and  other  misde 
meanours  in  the  said  county  committed :  A.  B.  esq.  one  of  thi 
justices  of  our  said  Lord  the  Kin^,  tosign^d  for  the  puxpose  afore 
said,  by  virtue  of  an  act  made  in  the  thirteenth  year  of  the  reigi 
of  bto  Ma}«ftty  King  Qcorge  the  Third,  ^*  for  the  amendmen 
and  preservation  of  the  highways,*'  (upon  his  own  view),  o 
(upon  information,  upon  oath,  to  him  given  by  C*  D.  surveyo 

of  the  highways  for  the  (parish,  S^c.)  of in  the  sail 

county,^  doth  present,  that  from  the  time  whereof  the  memor 
of  man  is  not  to  the  contrary,  there  was,  and  yet  is,  a  certaii 
common  and  ancient  king's  highway  leading  from  tlie  town  o 

in  the  said  (county^  S^c.)  tbwards  and  unto 

nHthid  the  sam^  (f^ounty)  used  fbr  all  the  kiikg'b  subjects,  witi 
their  horses,  coaches,  carts  and  carriagesi  to  go,  retttrn,  and  pasc 
at  their  will  9  and  that  a  certain  part  of  the  same  king'a  commo] 

tiighway,  commonly  called situate,  lying,  and  being  i| 

the  (pafi$kf  S^i)  of iti  th^  same  (county)  containinj 

ia  length  • yards,  and  oi  breadth  .*..». .  .feet,  on  tb 

...••..  4  day  of in  the » * .  year  of  the  reign  0 

and  continually  afterwards  until  the  present  day,  was 

ittd  j^t  Ssi  Very  ruinous,  deep,  broken^  atid  in  great  decay»  fb 
wabt  of  daa  raparalidn  and  amendlnkne,  so  that  the  subjeota  0 
the  king  through  the  same  way,  with  their  horses,  coaq^es,  cart 
and  carriagesi  could  not^  during  the  time  aforesaid,  nor  yet  can 
go,  return,  or  pass,  as  they  ought  and  wer^  wont  to  do,  to  tin 
great  datnage  and  common  nuiiBAA<ie  of  all  the  King's  subject 
fiirougfa  tht  tame  highway^  goings  rebimipg,  or  passii^,  an< 
againat  the  peace  of  our  said  Lord  the  King,^  and  that  the  in 

habitants  of  the  (parish,  8^c.\  of aforesaid  in  the  (county 

&ft»t^&aid,  the  tola  tiommon  nigbi^ay  (so  in  decay)  ought  to  re 
pail*  and  aateild>  wh^n,  and  to  often  as  it  shall  be  necessary, 
la  testimony  whereof,  the  said  A»  B»  to  these  presents  hath  se 

his  hand  and  seal  the day  of » .  in  the  year  afore 

said.  A.  B.    (L.S.) 

The  privilege       Thcse  Presentments,  it  must  be  obserred^  do  not  in  nn; 
doesnTuoper! degree  supersede  the  right  which  every  man  has  to  indie 

■ede  (l*e  right 

of  indicUaeot*  t  •  1  •  1 . ■     »   ■  •      '  ■■■>■■  in  •' ■  t  fcn  > 

*  Thii  fonn  hsvihg  been  pftftcribed  by  the  statute  itself  for  fireseni 
mtntifot  fwn  repaif',  it  need  nbt  conclude,  «<  te^nirdry  to  the  ttaiuie  ; 
'  bat  for  other  nuisartcek  knd  ofl*ence9,  for  which  ae  forkn  \A  ptesoribei 
by  it,  a  Presentment  most  follow  the  usual  rule,  by  so  concluding,  an 
niosi  follow  the  words  of  the  statute  in  describing  the  offence  presented 
— R.  V.  Winter,  18  E.  R.  std. 


a  mad,  &a  out  of  repair;  but  merdj  pcnnt  ofiit  anotibtf 
method,  by  which  die  offence  may  be  brought  before  the 
coart  and  a  petty  jury,  for  conviction  and  punishment^ 
without  the  intervention  of  a  grand  jury. 

But  a  Presentment  may  also  be  made  in  thi first  insiance  presfBCmeM 
by  the  grand  jury,  without  the  concurrence  of  any  justice  J>y  *«'•»•. 
of  the  peaces  ^  nuisances  witjiin  their  owji  kuowlfsdge. 
Indeed  this  proceeding  seems  the  duty  of  grand  jurias 
macfa  more  frequently  than  it  is  their  practice.  *  .Afttf 
die'Presentmeut  has  been  delivered  into  court  by  the  fore- 
Bian  of  the  grand  jury,  an  indioUn^ot  is  framed  upon  it 
fay  the  officer  of  the  county,  whidi  officer,  on  a  session  cff 
the  peac^  is  the  clerk  of  the  peace.  The  Presentment  {ji 
nerely  called  a  biU,  and  is  designed  as  ijoyitructions  o^ 
vfaich  the  indictosept  ia  to  be  found.t 

Form  or  Presektmiskt  by  a  Grand  Jury  of  a  Bridge 
OUT    OP    Repair,   which    the   County  is   30izkd  tp 

MJLINTAXV, 

Omtdy  qf....f     Be  k  remembered,  that  at  a  general  quarter 

{to  wit).       I  session  of  the  peace  of  oar  £ord  the  King, 

ksldenat ....... .for  the  said  oovnty,  <m  ...... Ih^  ...... 

iaj  of in  tbesaid  year  of  the  reian  of,  &c*.«« . .  .before 

A«  B.  and  C.  D.  esqrs.  and  the  Rev.  P.  Q.  clerk,  and  others 
d>eir  companions,  justices  of  oor  said  Lord  the  King,  asrfgnad, 
ftc.  &c.  Ac.  It  is  preseatad  by  the  oslh  of  M.  W^  O.  P., 
Q.  R.^  Ac  (the  names  of  the  grand  juron),  good  and  lavfid  men 
of  the  said  coontyi^then  and  there  sworn  and  chaiged  to  inquire 
fbr  oor  said  Lord  the  Kmg,  and  the  body  of  the  said  county,  as 

f^knrech :  tiial  is  to  say aforesaid;  the  jurors  for  our 

Spfeicign  Lord  the  King  upon  their  oath  pfeamt,  thai  a  certain 
hridse  over  the  river  T«,  oomnonly  called  .  •  •  •  • .  bridge*  lying 
SBMlDeing  in  the  several  parishes  of  N.  and  M.  in  the  said  county 

sf in  the  King's  common  highway,  there  leading  from 

the  naarket  town  of  N.  in  the  said  county  of to  the  market 

town  of  M.  in  the  said  county  of. also  for  and  during  twenty 

yeaiB  last  past,  bcmg  aeommon  King's  highway  for  all  the  liege 
SDbjects  of  oar  said  Lord  the  King,  with  weir  horses,  carts,  and 
carnages,  to  go,  paai,  ride,  and  travel  at  their  pleasure,  on,  te. 
was,  aad  oaatinMUy  (torn  thenceforth  hitherto  hath  been,  and 
sti&as,  ao  great  daoqr,  broken  down,  aod  ruinous,  so  that  the 
lege  sabjeds  of  our  said  Lord  the  King,  upon  or  over  the  said 


^tmmm0»> 
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bridge,  mWh  thoir  horses,  carts,  and  carriages,  could  not,  and 
cannot  go,  pass,  ride,  and  travel,  without  great  danger,  to  the 
grievous  damage  and  nuisance  of  all  the  liege  subjects  of  our 
said  Lord  the  King,  upon  and  over  the  said  bridge  going,  pass- 
ing, riding,  and  traveUing,  acainst  the  peace,  &c.  and  that  the 
inhabitants  of  the  county  of  N.  aforesaid,  the  common  bridge 
t  ..  aforesaid,  (so  as  aforesaid  being  in  decay,)   ought   to    repair 

and  amend  when  and  so  often  as  it  shall  be  necessary.  *  And 
the  jurors  aforesaid,  on  their  oath  aforesaid,  further  present,  that 
a  certain  other  public  bridge  over  the  river  T.,  commonly  called 

bridge,  Iving  and  being  in  the  said  county  of  N.  in  the 

said  Kinff's  highway,  leading  from  the  said  market  town  of . .  . . 
in  the  said  county  of  N.  to  the  said  market  town  of  T.  in  the  said 

county  of at  tbe  several  tiroes  hereinafter  menMoned,  and 

now  being  a  oommon  King's  highway  for  all  the  liege  subjects 
of  our  said  Lord  the  King,  with  their  horses,  carts,  and  carriages, 
^  go»  P&tt*  fide  and  travel,  without  great  danger,  to  the  grievous 
damage  and  -nuisance  of  all  the  liege  subjects  of  our  said  Lord 
the  Ifing,  upon  and  over  the  said  bridge  going,  passing,  riding^ 
and  travelling,  and  against  the  peace  of  our  said  Lord  theKing, 
bis  crown  and  dignity.  And  the  jurors  aforesaid,  on  their  oath 
aforesaid^  further  present,  that  the  inhabitants  of  the  said  county 
of  N.  the  said  last-mentioned  public  and  common  bridge,  (so  as 
last  aforesaid  being  in  decay,  broken  down,  and  ruinous,)  ought 
to  repai|r  an4  amenfl  when  and  so  oilep  as  it  shall  be  necessary. 

Travene  of  a  It  wa6  Ibrmerly  held^  that  the  Presentment  of  a  road  by 
'  a  justice  could  npt  be  traversed ;  f  but  a  different  opinion 
now  prevails]:  and  therefore  having  been  received  by  the 
court  (subject  to  the  observations  already  made),  the  pro- 
ceedings will  advance  pari  passu  ynth  those  of  an  indict* 
ment,  after  having  been  returned  by  a  grand  jury :  the 
parish  or  township  presented,  or  indicted,  will  have  to 
plead,  and  to  traverse  if  they  think  fit,  at  the  ensuing  ses- 
sions;  and  all  questions  of  controversy  relative  to  the 


*  It  is  now  80  well  established,  that  all  public  bridges  which  are  of 
general  conventency,  are  of  eooDmon  right  to  be  repaired  by  tbe  whole 
inhabitants  of  the  coanty  in  which  they  are  locally  yiiuated  (excei*! 
when  such  county  can  show  that  other  persons  are  liable  ratume 
ienUra,  Of  in  96me  6iher  way t  which  most  be  done  by  specnal  plea), 
that  it  is  unnecessary  to  miiltiySly  authorities.  Tbe  whole  law  on  the 
snbject  may  be  collected  from  the  following  cases :  R.  T.West  Ridinjc  of 
Yorkshire,  S E.  R. 341 .  Id.  588.  and  R.  v.  Northampton, 9 M. and S. s?6?« 
t  Dalt.  I5g.r^9  Show.  58. 

i  R.  V.  Justices  of  Wilts.^|  Black.  R.  467.-3  Bur.R.  ]5da 
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nuisance  complained  of,  will  be  submitted  (if  not  pre^ 
▼ented  by  respite^  or  some  other  of  the  measures  here- 
after to  be  discussed)  to  the  court  and  petty  jury  at  the 
next  sobsequent  session. 

A  Presentment  against  a  parish  for  not  repairing  a  high-  Rales  r«spect«r 
way  must  allege  that  it  is  within  the  parish :  •  and  one  i",f„l**r„*pr^ 
against  a  smaller  district  than  a  parish  must  state  expressly  scocmento. 
how  sach  district  is  liable,  f  or  judgment  will  be  liable  to  * 

be  arrested :  and  if  a  parish  be  situate  part  in  one  county 
and  part  in  another,  and  a  highway  lying  in  one  part  be 
out  of  repair,  a  Presentment  as  well  as  an  indictment 
against  thai  part  only  will  be  void ;  it  must  be  against  the 
whole  parish.  And  a  Presentment  as  well  as  im  indict- 
ment against  the  parish  of  B.  for  X  not  repairing  a  road 
from  A.  to  B.  is  exclusive  of  B.  and  therefore  void ;  nor 
will  it  be  avoided  by  a  subsequent  repugnant  allegation, 
that  csertain  part  of  the  same  situate  in  B.  is  in  decay*  § 

When  the  parties  presented  have  pleaded  and  are  before  Respecting  the 
die  court,  it  is  usual  to  grant  respite  after  respite,   on  P*^®^**^*"*** 
motion  made  in  court  for  that  purpose ;  in  order  to  give 
tbem  time  to  remedy  the  evil  complained  of  j  the  reason 
and  cxxasion  for  these,  and  such  like  prosecutions,  being 
niiich  less  for  the  purpose  of  punishing  the  offenders,  than 
of  abating  the  nuisance.     If  the  object  of  the  prosecution 
be  obtained,  by  the  removal  of  the  obstruction,  or  the 
repair  of  the  decay,  as  the  case  may  be,  the  usual  and  the 
regular  course,  in  o^der  to  obtain  a  discharge  of  the  Pre- 
sentment or  indictment,  is  to  present  a  certificate  to  the 
coort,  stating  that  the  object  has  been  accomplished,  viz. 
"  that  die  road  has  been  actually  well  and  sufficiently  re- 
paired, and  is  likely  to  continue  in  good  condition."  || 

Many  considerations  enter  into  the  subject  of  these  cer- 
tificates, as  they  affect  the  duty  of  the  justices  in  session* 
After  first  observing,  that  giving  a  false  certificate  is  an 


•  R.  T.  Harlford,  Cowp.  1 12.  f  R-  v.  Pendarryn,  2  T.  R.  613. 

J  R.  V.  Qifiou,  5  T.  R.  498.  §  R  V.  Gamlingjiy,  3  T.  R.  5 13. 

I  E.  ▼.  Loo^ton,  3  Smith*  675. 
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indictable  ofience,*  it  is  necessary  to  lee  how,  and  by 
whom,  they  are  to  be  given.  The  great  object  is  to  eon** 
vince  the  court  that  the  purpose  of  the  prosecution  has 
been  obtained,  and  no  specific  rule  is  laid  down  by  what 
Pemoal  virwB  medium  that  shall  be  tecomplished.  It  has  long  been  the 
bjjaitices.  pmctJce  for  two  neighbouring  justices  to  take  a  personal 
view,  and  grant  a  certificate  thereon,  and  this  may  be 
the  better  method;  but  there  seems  no  reason  why  the 
court  may  not,  when  thii»  method  is  found  impracticable  or 
By  ochcr  per-  inconvenient,  be  satisfied  by  other  evidence.  In  the  latter 
case,  however,  it  has  been  a  general^  and  ought  to  be  an 
unit*€rsal  rule,  that  if  the  testimony  of  persons,  not  being 
justices  for  the  district  or  division,  be  accepted,  that  they 
shall  be  present  in  person,  in  order  to  be  subject  to  croat* 
examination,  and  that  they  shall  be  upon  oath.f  Nor 
does  it  militate  against  the  general  propriety  of  the  caution 
here  recommended,  that  aflfidavits  firooi  persons  not  present 
in  court  have  occasionally  been  accq>ted.  The  justices 
are  the  sole  judges  what  evidence  is  satiifiictory  to  them^ 
so  as  to  induce  a  relaxatioQ  of  the  rigid  rules  of  law  and 
discretion. 

It  is  no  excuse  for  the  inhabitants  of  a  parish  being  ii^- 
dieted  at  common  law,  that  they  have  done  all  that  is 
required  by  stcLhUe^  for  the  statutes  are  only  in  aflBrmance 
and  aid  of  the  common  law ;  and  therefore  it  follows  that  die 
certificate  of  repair  must  be  governed  by  the  sameoonsideiw 
ation,  and  be  ample  as  to  theatate  ci  repair.  %  Nor  AaJl 
the  defendants  be  discharged  by  submitting  to  a  fine^  for  a 
itstringas  shall  go  ad  infiniium  till  they  saffiaeaily  tepux.  § 
If  the  defendants  continue  obstinate  or  n^igent,  and  do 
not  obtain  a  certificate^  or  move  for  a  respite^  the  proceed* 


Certiicalc  to 
be  ample. 


And  repair 
conpleCe. 


^vdi^ent. 


*  R.  T.  Sir  Jos.  Mawbey^  6  Term  R.  619.  where  it  was  held  that 
a  certificate  by  justices  of  the  peace,  thai  0  highway  (mdicted)  »  in 
repair,  is  a  legal  iDstrument  recognized  by  the  courts  of  law,  and  admis* 
sible  in  evidence  after  conviction,  when  the  court  are  about  to  tnnpoae 
a  fine.  And  consequently  it  is  illegal  to  conspire  to  pervert  the  course 
of  justice  by  producing  a  false  certificate  10  evidcaoeto  inAoeiice  the 
judgment  of  the  court. 

t  6  Term  R.  619.  J  1  Hawk,  c  7fiL  §  lb.  60. 


ings  are  continued^  as  in  other  offences  of  which  the 
sessions  hare  cogniaince  to  trial,  and  if  conviction  ensue, 
ju(%n)ent  and  its  consequences  of  course  follow.  *  Those 
consequences  have  been  in  part  noticed  already,  to  which 
costs  are,  under  some  circumstances,  to  be  added. 

By  statute  t  it  is  specially  provided  that  prosecutors,  Costs. 
being  parties  grieved,  or  being  magistrates,  or  officers  pro- 
secnting  ofltctally  in  their  public  capacity,  that  each  con- 
riction,  if  removed  by  certiorari^  be  entitled  to  costs.  % 

And  it  has  been  decided  that  a  person  indicted  for  not 
repairing  a  road  ratione  temtnsey  shall  pay  costs  to  the  pro- 
secator.  j 

And  it  is  provided  also  by  statute  ||  that  the  court  before 
which  any  Presentment  or  indictment  for  not  repairing  a 
highway  shall  be  tried,  may  award  """^  to  the  prosecutor,  or 
to  the  defendants  ft  reciprocally,  costs,  if  it  shall  appear 
that  the  prosecution  or  defence  (respectively)  was  vexatious. 

If  defendants  be  acquitted  (at  the  assizes)  on  a  prose-  ^^w  trial. 
cntiony  for  not  repairing  a  highway,  the  court  of  B.  R« 
will  not  grant  a  new  trial;  yet  they  will,  under  special 
arcumstojtcee,  suspend  the  entry  of  judgment,  so  as  to 
enable  the  parties  to  have  the  question  reconsidered  upon 
another  indictment,  without  the  prejudice  of  the  former 
judgment. }  f 

*  The  fine  is  not  returned  at  the  Exchequer,  but  paid,  as  the  courl 
ahaU  ofdeTy  to  be  applied  to  the  repair  of  the  road  indicted,  according  to 
die  statute  13  Geo.  3.  c.  78.  s.  47* 

+  5  Wm.  &Ma.c.  li. 

J  R,  V.  Kettleworth,  5  T.  R.  33.    R.  t.  Taunton  St.  Mary,  3  M.  & 
S.A65. 
§  R.  T.  Wingfiehl,  1  Black.  R.  002.  ||  13  Geo.  3.  c.  78. 

*  *  A  cerdficate  that  the  defence  was  vexatious  is  a  sufficient  award. 
R.  T.  Clapton,  6  T.  R.  344. 

ft  Inhabitants  of  a  parish  being  indicted  or  presented,  and  ac- 
^itted,  not  being  a  corporate  body,  cannot  take  costs ;  but  they  may  be 
awarded  to  their  solicitor,  who  is  the  ostensible  defender.  R.  ▼.  Com- 
neRlU4M.  &S.  SOS. 

tt  R- V.  Wandsworth,  1  Burnwall  &  Aldraon's  R.  03.  Although 
the  determination  of  this  case  do  not  Bear  a  di/ect  reference  to  the  sub- 
ject immediately  under  conshleration}  the  affinity  of  principle  is  by  no 
neans  remote. 
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This  is  all  that  it  seems  necessary  to  ofihr  on  PresenU 
mentSy  in  this  place  especially,  as  the  subject  matter  of  them 
must  be  again  referred  to  under  title  Indictments,  For  a 
similar  reason,  all  notice  of  pleas  to  Presentments  and 
Indictments  on  the  subject  of  highways,  both  general  and 
special,  is  omilted. 

Informations.  INFORMATIONS. — In  the  nature  of  penal  actions,  under 
particular  statutes,  are  occasionally  carried  on  by  criminal 
process  at  the  sessions,  as  well  as  at  the  assizes,  but  this  so 
rarely,  Chat  a  single  precedent  of  such  a  proceeding,  accom- 
panied by  such  notes  as  naturally  arise  out  of  it,  will  ex-* 
hibit  sufficient  information  for  a  work  professedly  elemon* 
tary  and  condensed. 

Information. 

^      *    -,/•        T      ^'it  remembered  that  A.  B.  of* in 

t^ounty  Of I  ^^^^  county  of gentleman,  who  as  well 

for  our  Sovereign  Lord  the  now  King,  as  he  himself,  doth  pro- 
secute on  this  behalf,  cometh  before  the  justices  of  our  said 
Lord  the  King,  assigned  to  keep  the  peace  of  our  said  Lord  the 

King  in  and  for  the  said  county  of and  also  to  hear  and 

determine  divers  felonies,  trespasses,  and  other  misdemeanours 
in  the  said  county  committed,  at  their  General  Quarter  Session 

of  the  Peace,  f  nolden  at in  and  for  the  said  county^ 

on the  ....  day  of in  the  ....  vear^ of  the 

reign  of,  &c.  in  his  proper  person,  and  as  well  for  the  said  Lord 
the  King  as  for  himself,  §  giveth  the  court  here  to  understand 


*  By  18  Eliz.  c.  5.  informers  upon  penal  statutes  are  prohibited  from 
suing  otherwise  than  in  person,  therefore  an  extent  cannot  proceed  by 
informaiion  qui  tarn.    Bull.  Ni.  Pri.  196. 

t  By  21  Jae.  1.  c.  4.  informations  on  penal  statutes  may  be  pro- 
secuted before  justices  of  atnze^  nin  prius,  general  gaol  delwtfy, 
oyer  and  terminer,  or  qf  the  peace  in  general,  or  genpral  quarter  eesnom 
in  the  counties,  (or  cities,  boroughs,  and  towns  corporate,  respeetircly,) 
where  the  offences  were  committed,  (except  in  a  veiy  few  exoepted  cases) 
at  the  choice  of  the  parties  who  shall  prosecute. 

X  The  suit  must  have  commenced  within  a  year  from  the  offence 
committed.    31  Elix.  c.  5. 

§  The  king  may  sue  for  the  whole  penalty  by  information  in  the 
fBourt  of  B.  R.  unleu  a  common  informer  luu  alreadjf  commenefd  a  9oi| 
aui  tafn  for  the  penalty.    R.  v.  Hymen,?  T.  R.  Sd6. 


INFORMATIONS.  Igg 

and  be  informed,  that  P.  Q.  late  of  the  parish  of in 

the  county  of yeoman  or,  &c,  at,  &c.  aforesaid,  not 

Tiding  the  laws  and  statutes  of  our  said  Lord  the  King,  but 
intending  to,  &c.  (here  insert  the  offence  with  the  same  precision  as 
M  08  indictment)  *  against  the  form  of  tlie  statute  m  that  case 
made  and  provided ,  t  whereupon  the  said  A.  B.  as  well  for  our 
fiud  Lord  the  King  as  for  himself,  praveth  the  advice  of  the  court 
OD  the  premises ;  and  that  the  aforesaid  P.  Q.  may  forfeit  the  sum 

or according  to  the  form  of  the  statute  aforesaid;  and 

thit  the  said  A.  B.  may  have  one  moiety  thereof,  according  to 
the  form  of  the  said  statute ;  and  also  that  the  aforesaid  P.  Q. 
nav  come  here  into  court  to  answer  concerning  the  premises, 
aod  there  are  pledges  of  prosecuting,  to  wit,  John  Doe  and 
Richard  Roe :  and  hereupon  it  is  commanded  to  the  said  P.  Q. 
that  all  other  things  omitted  and  all  excuses  laid  aside,  he  be  in 
bk  proper  person  at  the  next  General  Quarter  Session  of  the 
Peace  to  be  holden  for  the  said  county,  to  answer  as  well  to  the 
laid  Lord  the  King,  as  to  the  said  A.  B.  who,  as  well  for  the 
ttidLonI  the  King  as  for  himself  $ioth  prosecute  of  and  concera- 
ing  the  premises,  and  further  to  do  and  receive  what  the  said 
coort  shall  consider  in  this  behalf,  i 


*  But  it  need  not  conclude  ''  against  the  peace/*  fstc.  as  an  indict- 
antmittt. 

t  Bm  if  the  offence  be  recognized  by  more  than  one  statute,  the  par* 
tbbi  statute  under  which  the  suit  is  prosecuted  need  not  be  set  forth, 
a  the  eoort  is  bound  to  notice  all  public  statutes ;  nevertheless  if  the 
tutute  be  recited,  and  there  be  a  substantial  variance  between  the  statute 
ud  the  recital,  it  will  be  fatal.    2  Hawk.  c.  25. 

I  All  prosecaiors  fui  tarn  are  considered  as  common  informers, 
loi  sQch  are  not  entitled  to  costs  unless  expressly  given  by  the  statute. 
SHswk.c.26. 

^t  by  18  Eliz.  c.  5.  if  any  informer,  or  plaintiff,  on  a  penal  statute, 
^  willingly  delay  his  suit,  or  shall  discontinue,  or  be  nonsuit,  or 
^  tbe  trial  or  matter  passed  against  him,  therein  by  verdict  or  judg« 
axat  of  law,  then  he  shall  pay  unto  the  defendant  his  costs. 

%  the  same  statute  (which  extends  only  to  common  informers,  Bull. 
^^  Pri.  196.)  no  informer  shall  compound  or  agree  with  the  de- 
^a^t,  bat  afler  answer  made  in  court ;  nor  after  answer,  but  by  the 
^  or  consent  of  thecourt ;  on  pain  of  being  set  in  the  pillory,  in 
ione  mirket  town  next  adjoining,  in  open  market,  for  two  hours,  and 
''being  disabled  to  be  informer  on  any  penal  statute,  and  also  of  forfeit- 
i^  10/.  half  to  the  king,  and  half  to  the  party  grieved,  to  be  recovered 
»  inj  court  of  record,  by  action  of  debt  or  information :  and  the 
jsnieet  of  assise,  and  justices  of  the  peace  in  sessions,  may  hear  and 

^''•nmiie  all  offences  against  this  act.    N.  B.  The  pillory  is  abolished 

vticiptibT  particular  offences),  by  a  subsequent  statute,  56  Geo.  3.  c.  138. 
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Traverses.  Tlie  next  subject  which  must  occupy  the  attention  of 

a  court  of  quarter  session,  and  which  therefore  presents 
itself  in  order  here,  is  that  which  in  law  language  is  deno- 
minated, "  Traverses."  The  consequences  of  traversing 
are  so  mixed  up  with  the  consideration  of  misdemeanours 
throughout  the  whole  process  of  trial,  that  it  is  a  matter  of 
some  difficulty  to  advance  a  satisfactory  explanation  of  the 
necessity  for  giving  the  subject  a  separate  discussion,  pre^ 
liminary  to  the  general  treatment  of  trials  for  misde- 
meanours; but  nevertheless,  as  a  chief  object  here  is  to 
accompany,  as  it  were,  the  progress  of  the  business  of  a 
session,  in  the  precise  order  in  which  every  porticm  of  it 
usually  occurs,  from  the  commencement  to  the  conclusion, 
there  are  some  insulated  considerations  respecting  Tra« 
verses  which  become  necessary  to  be  separately  stated,  in 
order  to  show  why^  and  in  what  manner^  those  charges  which 
are  traversed  occupy  a  particular  and  pre-ordained  station 
ill  the  dispatch  of  that  business. 

At  the  quarter  sessions,  in  prosecutions  for  misdemea- 
nours, where  the  defendant  is  not  in  actual  custody,  the 
justices  have  no  power  to  compel  him  to  take  his  trial  at  the 
same  court  at  which  he  pleaded,  ♦  except  in  some  few  par- 
ticular cases  specially  excepted  by  statute ;  f  though  there 
is  nothing  to  forbid  bis  doing  so,  if  he  prefer  it. 

In  the  technical  term  Traverse,  is  bctrayedy  as  in  an 
luindred  other  instances  of  our  juridical  expressions,  a 
Norman  origin ;  for  it  is  doubtless  immediately  derived 
from  the  French  word  Traverser,  x  which  signifies  to  cross, 
come  athwart,  or  impede ;  which  is  precisely  the  effect  of 


*  4  Black.  Com.  3ai. 

t  Ogx  iDdictmenU  on  the  swindling  act  of  SO  Geo.  9.  c.  24.  as  also  oa 
indictownts  agains^t  receivers  of  stolen  goods  oo  2  Geo.  3.  c.  2S. 

X  Various  have  been  the  conjectures  respecting  the  derivation  of 
(his  term.  In  the  former  edition  of  this  work^  in  deference  to  the 
'OpinioD  of  preceding  writers,  a  different  source  was  attributed  to  the 
expression.  Etymology  is  of  such  inferior  importance,  however^  in  a 
mere  practical  epitome,  that  the  reasons  for  the  compiler's  change  of 
opiuion  are  not  of  sufficient  moment  to  be  dwelt  upon.  Respecting  the 
application  of  the  term  there  are  no  diSjereaces  6f  opioioa. 
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dib  prooest  on  the  course  of  a  prosecution.  In  the  applU 
cation  of  it  to  the  subject  under  consideration,  it  is  used 
tor  in  issue  taken  upon  an  indictment  for  a  misdemeanoury 
ud  means  nothing  more  than  placing  a  bar  or  impediment 
in  the  way  of  trial,  till  a  following  session  or  assize.  To 
trtTerae  an  indictment,  then,  is  to  take  bsue  upon  the 
chirf  matter  thereof;  or  to  deny  the  point  of  the  indict- 
mat;  but  to  be  tried  at  a  future  period.  The  trial  of 
tbese  Traverses,  at  this  point  of  time  during  the  session, 
or  iitting  of  the  justices,  and  while  the  grand  jury  are  still 
sipposed  to  be  considering  of  the  bills  arising  out  of  tlMi 
calendar  of  the  day,  preniupposes  the  subjects  to  have  been 
tmeried  at  the  preceding  session.  It  becomes  necessary, 
therefore^  for  a  moment,  to  travel  back  to  that  preceding 
Kttion,  and  even  somewhat  previous  to  it,  in  order  to  trace 
tke  steps  by  which  the  subject,  now  to  be  tried  by  the  pet^ 
jorv,  has  been  prepared  and  placed  in  a  condition  &r  such 
trial  The  persons  bound,  then,  by  recognizance  at  the 
Im  leauon,  are  called  to  prosecute  their  Traverses  at  the 
pment  session;  for  if  a  person  indicted  of  a  trespass,  or 
<)ther  misdemeanour,  appear,  and  plead  not  guilty,  and 
tnvene  the  indictment,  he^  of  course^  enters  into  recog- 
oinaoe  to  prosecute  his  Traverse  at  the  next  session ;  for, 
We  ktve  before  seen,  the  justices  of  the  peace  may  not 
<"7iaiv,  and  determine^  dvil  offences,  in  one  and  the  same 
^7)  because  the  party  is  to  have  convenient  time  to  pro-  . 
lidebrtriaL* 

The  very  commencement,  then,  of  the  business  is  thus :  Commeiice- 
Ifdie  complaint  have  (as  is  usually  the  case  in  assaults  and  ™^^  procefd- 
other  breaches  of  the  peace)  been  in  the  first  instance  made  ingi. 
toajosticeout  of  session,  such  justice  has  probably  taken  a 


*  Cm.  Car.  448.  In  ftlonieay  a  mere  matter  of  fact»  (the  offcnoe 
^'^  to  have  been  oommitted^)  is  to  be  tried  i  but  in  civil  offences 
>^  are  allowed  to  be  traverstdy  many  questions  of  right,  which 
^nre  omch  time  for  inquiry  and  preparation,  may  be  involved  ;  as  in 
'^^''stiittnts  for  noisances  in  not  scouring  a  ditch,  or  repairing  a  road  : 
br  both  the  &ct  of  its  being  a  highway,  and  the  obligation  of  the  party 
^"^^^  or  presented,  to  deaaK  it,  msy  come  in  question. 
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recognizance  with  sureties  for  the  appearance  of  the  party 
accused  at  the  next  session,  to  plead  to  an  indictment. ' 
On  his  appearance,  pleading,  and  traversing,  the  proceed- 
ings take  place  which  have  been  just  described.  If  the 
first  step  m  the  prosecution  be  an  indictment  at  the  session, 
(as  is  usually  the  practice  in  cases  which  are  neither  felo- 
nies nor  breaches  of  the  peace,  nor  directly  leading  thereto) 
as  in  nuisances  exgr.  then  the  first  process  for  procuring  an 
attendance,  issues  from  that  session,  and  the  party  appears 
at  the  ensuing  session,  for  the  purpose  of  pleading  and 
entering  into  recognizance  for  traversing  till  the  next 
subsequent  session, 

Now  the  party  indicted  comes  into  court,  and  brings 
with  him  two  sufficient  pledges,  and  he,  or  his  solicitor, 
delivers  them,  with  their  proper  additions,  to  the  clerk  of 
the  peace ;  which  clerk  then  reads  the  indictment,  to  which 
the  defendant  pleads  not  guilty :  then  the  clerk  of  the 
peace  calls  upon  the  party  indicted,  by  name,  to  enter  into 
recognizance  before  court  (which  is  taken  in  the  following 
form)  to  tty  his  traverse  at  the  next  session. 

Recognizakce  to  try  Taavkrss. 

A.  B.  you  acknowledge  to  owe  to  our  Sovereign  Lord  the 

King  the  sum  of and  you  C.  D.  and  £.  F.  severally 

acknowledge  to  owe,  &c.  the  respective  sums  of and 

to  be  respectively  levied  of  your  goods  and  chattels,  lands 

and  tenements,  to  his  Majesty's  use,  by  way  of  recognizance, 
upon  condition  that  you  A.  B.  shall  appear  at  the  next  session 
of  the  peace  to  be  holden  for  this  county,  to  try  your  Traverse 
upon  this  indictment  to  which  you  have  now  pleaded  not  guilty, 
and  not  depart  without  leave  of  the  court. 

To  this  the  accused  and  the  pledges  answer  that  ^*  they 
are  content,"  and  depart  the  court. 

Two  days,  at  least,  before  a  Traverse  for  a  misdemea- 
nour is  intended  to  be  tried  at  a  session  of  the  peace,  *^ 
the  attorney  for  defendant  draws  a  notice  thereof  and 
serves  the  prosecutor  with  a  true  copy,  according  to  the 
following  form. 

*  Two  days  for  the  sessions  of  the  peace^  and  eight  for  the  assizes. 
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Ths  Kikg  against  a.  B.  at  tbs  PnoscciTTioir  or  T.  Z. 

Y*Z.  Take  notice,  that  I  intend  to  appear  at  the  neit  (general  Notice. 

or)qoarter  session  of  the  peace,  to  be  holden  at ......  in 

ioiod  for  the  coHOty  of on . ; . . . .  next,  being  the  . . . , . . 

d^  of by  eight  o'clock  in  the  forenoon  of  the  «une  day^ 

and  then  and  there  to  ti^  my  Traverse  upon  the  indictment  which 
yoa  have  preferred  agamst  me  for ^.  •  •  • . « 

ToY.Z.  A.B. 

Hatrng  thus  s^n  what  are  tlie  preparations  ilKftde  for  the  TiUh 
trial  of  a  Traverse  aty  and  qftery  the  previous  sessioDi  we 
return  to  the  time  of  trial* 

The  defendant  must  appear  in  court,  at  the  bar,  in  hii 
proper  person,  and  the  solicitor  prepare  an  afiSdavit  of  the 
^ce  of  the  above  notice,  in  ease  the  pi*osecutor  do  not 
¥  pear,  in  the  following  form,  or  to  the  like  effect : 

Q^     f         f     O.  P.  of in  the  county  aforesaid^ 

wwwy^^....  -[ gentleman,  raaketh  oath  and  saith,  that  he 

H  OD  the  •  • ....  day  of instant  {or  as  the  fact  u)  person- 

%  lerve  the  prosecutor  iii  this  case,  Y.  Z.  with  a  true  copy  of 

t^  notice  hereunto  annexed,*  at  his  house  situate  in 

\pr  as  the  fact  vms)  and  did  at  the  same  lime  inform  the 

^  Y.  Z.  of  the  contents  and  purport  thereof. 

Svoro  at  •  •  •  • .  • 
the day  of O.  P. 

When  the  defendant  is  at  the  bar,  the  derk  of  the  peace 
^  the  indictment  to  the  jury,  and  then  says :  *'  to  which 
iiHlictment  the  defendant  hath  pleaded  not  guilty :  your 
Winess,  gentlemen,  is  to  inquire  whether  he  be  guilty  or 
Qot  guilty,  and  hearken  to  your  evidence ;"  then  the  criet 
'^^  proclamation :  **  O  yez,  if  any  one  cto  inform  the 
king's  justices,  the  King^s  attorney,  the  King's  Serjeant^ 
^  this  inquest  now  to  be  taken,  let  them  come  forth  and 

Rtd  it  not  been  for  muukes  which  have  occurred  within  the 
**»»ledge  of  the  Compiler;  he  would  scarcely  have  conceived  it  n«- 
•**»?  to  obierre  that,  if  the  attorney  do  not  icrve  this  notice  persooallyp 
*^  Pwty  who  serves  it  for  him  must  qualify  himself,  hy  inspection,  fo 
^"^x  the  notice  served  wu  a  true  copy  of  that  annexed  to  hi* 
•fidifit 
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thejr  shall  be  heard,  for  the  defendant  stands  at  the  bar 
upon  bis  discharge." 

Then  the  prosecutor,  and  all  the  witnesses*  that  appear 
to  be  indorsed  on  the  indictment,  are  called  to  give  eyid^ice^ 
and  are  heard ;  and  if  the  defendant  be  found  guilty,  the 
court  sets  a  fine  upon  him  adequate  to  the  offence,  or  other 
punishment,  as  the  law  directs. 
Prosecutor  not  If  a  prosecutor  do  not  appear  against  the  defendant,  ac- 
•ppearins.  eordiug  to  the  notice,  the  defendant  is  acquitted,  the  pro- 
secutor being  {by  live  crier)  called  three  several  times  to 
come  and  give  evidence ;  then  the  chairman  says  to  the  jury 
to  this  effect :  '<  Gentlemen,  A.  B.  stands  indicted  for  maluDg 
an  assault  upon  Y.  Z.  {or  as  the  offence  is) ;  the  prosecutor 
does  not  appear  to  give  evidence,  therefore,  without  you 
know  of  your  own  knowledge  that  the  defendant  is  guilty^ 
you  must  acquit  him ;"  and  thereupon  the  jury  being  asked 
{hy  the  clerk  of  the  peace)  ^^  whether  the  defendant  is  guilty 
or  not  guilty,'*  they  say^  •*  not  guilty." 

All  this,  however,  proceeds  upon  the  assumption  that  the 
prosecutor  was  found,  and  that  the  notice  from  the  defend* 
Proweaior  Mt  ant  was  actually  served.  But  it  sometimes  happens  that 
c  found,  ^jjg  prosecutor  could  not  be  found.  In  that  case  tl^ere  must 
be  an  affidavit  of  the  endeavour  to  serve  him  with  the  notice 
of  trial,  and  that.it  was  without  effect,  in  such  form,  and 
disclosing  such  circumstances,  as  may  induce  the  Court, 
upon  motion,  to  respite  the  recognizances,  and  to  put  off 
the  trifd  to  the  next  session }  making  an  order,  at  the  same 
time,  that  a  new  notice,  left  at  the  last  place  of  the  prose* 
cutor's  abode,  or  at  the  office  of  the  clerk  of  the  peace^ 
with  certain  conditions  of  publication  or  notification,  as  to 
the  said  court  shall  seem  necessary,  shall  be  good  and 
sufficient.  These  terms  imposed  by  the  Court,  whatever 
they  may  be,  having  been  complied  with,  the  defendant  must 
take  out  a  venire^  enter  his  Traverse,  and  be  prepared  witb 
affidavits  of  the  order,  and  of  the  acts  done  in  conformity  i 
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*  Writs  of  subpoena,  it  is  assumed,  have  been  previously  served  oo 
Ihem  from  the  clerk  of  the  peace,  or  such  other  means  adopted  as  wes* 
accessary  to  secure  their  attendance. 


therewith,  to'be  produced  at  suck  ensiling  session,  when,  if 
the  prosecotor  shall  neglect  to  appear,  the  chairman  will, 
in  like  manner  as  before  described,  direct  an  acquittal  of 
tlie  defendant 

Other  causes  may  occur,  beside  the  absence  of  the  ptose# 
color,  for  the  postponement  of  trial  beyond  the  period  to 
which  the  privil^e  of  Traverse  extends,  originating  either 
with  one  of  the  parties,  or  with  the  Court,  which,  though 
net  exdusively  peculiar  to-  the  proceedings  already  eon« 
.wlered,  as  more  frequently  occurring  in  cases  of  inisde* 
BKanour,  appear  to  claim  an  appropriate  notice  under  this 


The  most  common  ground  for  extraordinary  delay  of  Absence  of  a 
trial  is  the  absence  of  any  material  witness,  which,  if  pro»  witnas. 
/vrfyand  sugidently  stated  and  verified,  will  be  certain  to 
obtain  it.  For  what  shall  be  deemed  proper  and  sufficient 
f^easons  no  general  rule  can  be  laid  down,  l>ecause  the  oc- 
canons,  on  which  it  would  have  to  operate,  are  various  and 
<inrersified.  Acceding  to  delay,  at  the  instance  of  the  de** 
^odant,  on  "good  reasons  being  advanced  for  it,  may  be 
^  to  be  expedient  to  justkey  but  it  is  nevertheless  an  in- 
<i%nce  to  be  sought,  and  not  a  right  to  be  claimed.  In 
g^eral  terms,  therefore,  all  that  can  be  advanced  with  pre- 
°^  on  this  head,  is,  that  there  must  appear  no  laches,  on 
^part  of  the  defendant,  no  negligence  or  delay,  nor  even 
^7  &&tidiou6  forbearance,  in  endeavouring  to  serve  the 
*^aal  process  of  the  court,  or  to  compel  the  attendance  o£ 
^witness;  but  his  continual  absence,  or  actual  incapacity 
^0  attend,  and  every  reasonable  effort  to  compel  such  at-> 
^^^^ce,  must,  in  the  first  place,  be  fiilly  verified  upon 
^)  as  well  as  the  materiality  of  his  testimony  to  the  poin^ 
of  the  case,  to  entitle  the  party  to  a  compliance  with  the  ap- 
plication.* Thus  far,  as  to  the  facts  themselves  to  be  stated; 
^  this  is  not  all;  for  the  affidavit  piust  be  posUirye  in  its  AAdatit. 
^ficttion  of  those  fiicts,  not  conjectural,  or  hypothetical ; 
^  it  must  moreover  state  directly  and  unambiguously,  that 
'«here  is  a  reasonable  ground  for  believing  that  the  delay 

*  I  ChiuC.  L.  491.  and  the  authorities  there  cited. 
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sought  for  will  tend  to  the  fiirtherance  of  jnstioe,  by  ciiftbliiig 
the  party  to  obtain  the  testimony  of  the  witness  at  an  early 
period  to  be  proposed  ;*  and  lastly,  that  due  and  sufficient 
notice  has  been  given  of  the  application  to  the  opposite 
party.  ^  It  is  generally  true  that  the  person  on  whose  behalf 
the  application  for  postponement  is  made,  must  himself 
make  the  affidavit ;  but  this  rule  admits  of  many  exceptions* 
If  he  be  prevented  by  absence,  sickness^  age^  or  infirmity, 
(and  other  causes  may  be  imagined^)  hva  attome/s  affidavit^ 
if  it  be  ample  and  satisfactory,  may  be  sufficient  If  the 
absence  of  the  witness  arise  from  illness,  the  affidavit  of  a 
medical  person  will  ever  be  the  most  effectual,  for  such  is 
deemed  sufficient  to  prevent  the  estreat  of  a  witness's  reoo^ 
nizance. 

More  notice  has  been  taken  of  this  particular  sulgect  than 
it  may  appear  entitled  to ;  but  it  is  because  there  is  generally 
no  part  of  the  proceedings  before  courts  of  quarter  session 
less  critically  attended  to  by  the  courts,  or  more  carelessly 
executed  by  the  professional  attendants. 

The  affidavit  and  notice  may  be  in  the  following,  or  the 
like  forms,  varied  according  to  the  circumstances  of  each 
particular  case. 

.The  King  on  the  Prosecution  of  A.  B.  v.  P.  Q. 

Joint  affidavit       P*  Q*  the  defendant  above  named,  aod  X.  Y.  of. in  the 

«r  a  defeodant  county  of. attorney  for  the  said  P.  Q.  severally  make  oath 

ud  hii  Mli.     i^qJ  gay.    And  first  this  deponent  the  said  P.  Q.  for  himself  saith, 

*'^^''*  that  one  D.  D.of in  the  county  of seedsman, 

and  one  of  the  copartners  in  the  house  of  C.  C.  D.  D.  and  Co. 

at aforesaid,  in  the  county  of. aforesaid,  he  the  said 

P.  Q.  is  advised,  and  believes,  is  a  material  and  necessary  witness 
for  him,  this  deponent  the  said  P.  Q.;  and  that  he  cannot  safely 
proceed  to  the  trial  of  the  above  indictment  without  his  the  said 
D.  D.'s  testimony :  And  this  deponent  the  said  P.  Q.  farther 
saith,  that  as  soon  as  possible  afler  lie  received  notice  of  the 
aforesaid  bill  of  indictment  against  him,  he  applied  by^letter  to 
the  said  D.  D.  informing  him  that  he,'  the  saia  P.  Q.  would  re- 
quire the  attendance  of  him  the  said  D.  D.  at  the  trial  thereof, 
and  requiring  to  be  informed  whether  he  the  said  D.  D.  was  then 
in  England,  it  being  known  to  him  the  said  P.  Q.  that  the  said 
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D.  D.  ii  frequently  resident  at  Amsterdam  on  account  of  the 
deilingg  and  business  of  the  said  house  of  C.  C.  D.  D.  and  Co. 
And  this  deponent  further  saith,  that  in  answer  to  his  said  letter^ 
l|e  was  iDformed  by  the  said  C.  C.  that  the  said  D.  D.  was  at  that 
time  at  Amsterdam  aforesaid^  and  was  not  likely  to  return  from 

thence  before  the  end  of  the  month  of then  next  ensuing^ 

which  information  the  said  deponent  believes  to  be  true.  And 
the  said  deponent  further  saith,  that  he  made  another  application 

bj  letter  on  the day  of instant,  addressed  to  the 

ssfd  CL  C.  inquiring  whether  the  said  D.  D.  was  yet  returned  horn 
Amsterdam,  to  which  he,  this  deponent,  received  an  answer  so 

ke  as last,  from  the  said  C.  C.  informing  him,  this  de^ 

ponent,  that  the  said  D.  D.  was  not  yet  return^,  and  that  he 

was  not  expected  to  return  till  the  end  of  the  month  of. 

next,  as  before  stated,  which  information  this  deponent  does  ' 

Terilj  believe  to  be  true.  And  this  deponent,  the  said  P.  Q* 
iiirther  saith,  that  he  fully  expects. to  be  able  to  procure  the  pre- 
tence of  the  said  D.  D.  at  the  next  general  quarter  session  of 

thepeace,  to  be  bolden  for  this  county  of ......  at and  the 

ttid  D.  D.  will  be  then  and  there  able  and  willing  to  attend  the 
trial  of  the  above  mentioned  indictment.  And  this  deponent. 
the  said  X.  Y.  for  himself  saith,  tliat  he  is  the  attorney  appointed 
by  the  said  P.  Q.  to  defend  him  on  the  trial  of  the  said  bill  of 
iodictment,  on  the  prosecution  of  A.  B.  and  that  the  said  D.  D* 
will  be  a  material  and  necessary  witness  at  the  hearing  of  the 
tame,  and  that  without  his  testimony  the  said  P.  Q.  cannot  safely 
go  to  triaL    And  this  deponent  for  himself  further  saith,  that  on 

the day  of last  past,  he  addressed  a  letter  by  the 

direction  of  the  said  P.  Q.  to  tlie  said  D.  D.  at  Amsterdam,  re? 
^nesting  him  to  return,  if  possible,  in  order  to  be  present  at  th^ 
trial  of  the  before  mentioned  indictment,  at  the  present  session 
^  the  peace,  and  that  he  received  an  answer  to  the  said  letter 

ftom  the  said  D.  D.  on  the day  of lait,  in  which 

the  said  D.  D.  assured  him,  this  deponent,  that  he  could  not  pos- 

ably  return  to  England  till  after  the day  of then 

next  ensuing,  but  that  he  hoped  to  be  able,  and  would  be  willing, 
to  attend  at  the  next  ffeneral  quarter  session  of  the  peace,  to 

he  holden  at for  the  county  of aforesaid.    And  thi^ 

deponent,  the  said  X.  Y.  furdier  saith,  that  he  has  no  doubt  but 
the  aaid  D.  D.  will  be  ready  and  wOUng  to  attend  at  the  next 
mioo  of  the  peace  as  aforesaid. 
Strom,  &c 

CoKji/y  of., ..  f     O.  P.  of. in  the  said  counhr,  surgeoO|  Afidavit  of 

{to  xdt).       \  roaketh  oath  and  saith,  that  M.  K  of medical  at- 

<^nter,  about  ten  days  since  fractured  his  skull  in  a  dangerous  ^c"*^***^ 
■ooner,  and  is  still  confined  to  his  bed  on  account  of  the  same, 
■^  is  utterly  incapable  of  being  removed  from  his  said  bed 
without  imminent  danger  of  his  life. 

SwocDi  &c« 


us  TRAVEME0, 

The  King  on  the  Prosecution  of  A.  B.  v.  P.  Q. 

Nqtioeof  Mr.  A.  B.  Take  notice,  that  I  do  hereby  counterinand  the 

couotermaod,    ddtice  of  trial  of  the  above  indictmenty  dated  the day  of 

instant,  and  that  I  shall,  on  the day  of 

instant,  at  the  sitting  of  the  court  of  quarter  session  at 

for  the  county  of or  as  soon  afler  as  counsel  can  be  heard, 

move  the  said  court  that  the  trial  of  the  said  indictment  may 
fctand  over  till  the  next  general  quarter  session  of  the  peace  for 

the  said  county,  on  account  of  the  absence  of a  material 

witness  for  the  defendant  in  the  same,  who  is  absent  in  foreign 
parts,  and  whom  I  have  not  been  able  to  serve  with  a  subpmna. 

X.  Y. 

Attorney  to  the  defendant  in  the  said  prosecution. 
To  Mr.  A.  B,  Prosecutor,  &c. 
(ot  to  his  AUorneif), 

Fott^onement  It  has  been  observed,  that  the  postponement  of  a  trial 
Court*'  ^^  ****  ^^1  ^**^  emanate  from  the  Court,  independently  of  the  de- 
sire of  the  parties  prosecuting  or  defending.  Thus,  if  several 
be  in  custody  for  a  conspiracy  or  other  joint  misdemeanour^ 
and  bills  have  been  found,  and  one  or  more  of  them  prefer 
to  take  their  trial  immediately  [perhaps  because  they  are 
Unable  to  procure  pledges  to  traverse)^  and  the  others 
traverse  with  their  pledges  according  to  regular  form,  the 
Court,  according  to  all  practice,  will  put  off  the  trial  of  those 
who  prefer  to  be  tried  immediately  till  the  period  when,  by 
the  customary  expiration  of  the  Traverse,  all  the  parties 
can  be  tried  together.  That  this  is  the  constant  practice  it 
'  does  not  require  the  production  of  authorities  to  show,  and 
the  reason  given  for  it  is,  that  were  it  otherwise,  as  there  is 
generally  a  diiFerence  in  the  guilt  of  the  different  offenders^ 
l>r  at  least  in  the  evidence  which  is  to  attach  guilt  to  them, 
those  who  have  the  best  chance  of  being  acquitted  would 
always  offer  thenmelvee  for  immediate  trial,  in  order  that 
'  they  might  afterwards  become  witnesses  for  their  confede* 
rates  on^the  trial  of  tliek  Traverses.*  On  the  point  of  ex^ 
pediency  there  may  be  no  resisting  this  reasonings  but  at  the 
tome  time  it  appears  to  be  a  harsh  exertioh  of  authority, 
pnd  directly  in  opposition  to  the  spirit  recognized  by  the 
Habeas  Corpus  Act,  to  keep  a  person  in  prison  without 
.       til    II—-..    - ....  I  ■ .   ,  ,  .1  ■ .,  • — -  -  ■  . 
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trial,  who  18  willmg  to  be  tried,  merely  because  another  i$ 
more  fortunate  in  obtaining  secorities,  and  prefers  having 
his  trial  postponed.  It  leads  therefore  necessarily  to  this 
ioqairy ;  viz.  whether  any  court  is,  according  to  the  benign 
principles  of  the  fkiglish  constkution,  justified  in  rejecting 
such  security  as  the  parties,  under  the  premised  circum- 
itances,  are  enabled  to  offer,  even  though  it  should  be  only 
their  own,  to  be  forthcoming  at  the  same  time  with  their 
confederates,  and  by  such  rejection  retaining  them  in  prisoi)L 
without  trial  f 

It  only  remains  to  be  observed,  that  a  record  of  every  a  record  «r 
Trayerse  is  to  be  made  up  by  the  clerk  of  the  peace,  Travers*. 
wherein  is  to  be  comprehended  a  succinct  history  of 
the  whole  proceedings ;  the  stile  of  the  court,  the  indict«- 
DKQt,  the  process  to  compel  en  answer,  the  Traverse  itseii^ 
and,  if  it  proceed  to  trial,  the  trial  by  the  jury,  their  verdict, 
the  judgment  of  the  court,  execution,  and  fine  assessed. 
The  necessity  for  all  this  will  more  fully  appear  when  we 
oome,  in  a  subsequent  chapter,  to  treat  of  Certhraries. 

These  records,  of  course^  vary  much  according  to  the 
offimce,  the  court  before  which  tried,  the  issue  of  such  trial, 
«  acquittal,  or  convicticm,  aiid  other  obvious  circumstances 
of  (fiscrimination.  A  single  precedent^  however,  by  way  of 
iOustration,  must  suffice. 

Cnmiy  ^. . . .  r  Be  it  remembered,  that  at  the  genend  auar- 
[to  «jf ) .       1  ter  session  of  the  peace  of  our  Lw-d  the  King, 

Mdeo  for  ttw  county  of at in  ^e  said  cminty,  an 

Ae dayof in  the  forty-seventh  year  of  our  So- 

vmgB  Lord  George  the  Third,  &c.&c.  before  M.  M^  N.N.,  and 
0. 0.,  Esquires^  and  ethers  their  fellows,  jostices  of  our  said  Lord 
^  Kiogy  aBsigned  to  keep  the  peace  w  the  county  aforesaid, 
>&d  ako  to  bear  and  determine  divers  felonies,  trespasses,  and 
<)tfaer  misdemeaoon  committed  and  done  ia  the  said  county, 
^n  the  oath  of  P.  P.,  Q.  Q.,  &e.  {here  ikame  all  the  grand  jury) 
S^  aid  lawfal  men  of  the  cemty  aforesaid,  n«w  here  sworn 
^charged  to  enqiure  for  our  Sovereign  Lord  the  King,  for  the 
My  of  the  said  county,  it  is  presettted  in  manner  and  form  fol- 
^wing;  that  is  to  say, 

County  of The  jurors  of  oiu'  Lord  the  King,  upon  their 

^1  present  tliat  A.  B.  and  C.  D.  {here  copy  the  indictment) ; 

*l^<"»ire  the  sheriff  of  the  said  county  of is  commanded 

^he  do  not  omit  by  reason  of  any  liber^  in  his  bailiwick,  but 
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1  ^0  orreKCBfi; 

that  he  do  cause  them  the  said  A.  B.  and  C.  D.  to  come  before 
the  justices  of  our  said  Lord  the  King,  assigned  in  form  aforesaid, 
at  the  next  general  quarter  session  of  the  peace,  to  be  holden  for 

the  county  of, to  answer  to  our  said  Lord  the  King  touching 

and  concerning  the  premises  in  the  said  indictment  above  speci* 
fied.    At  which  said  next  general  quarter  session  of  our  Lord  the 

King,  holden  in  and  for  the  said  county  of, at  the  session 

house  at for  the  said  county,  on  tlie day  of 

in  the  fifly-seventh  year  aforesaid,  before  M.  M.,  N.  N.,  O.  O.,  and 
others  their  fellows,  justices  of  our  said  Lord  the  King,  assigned 
to  keep  the  peace,  &c.  (aj  btfore)^  come  the  said<A.  B.and  C.  D. 
in  their  own  proper  persons,  ana  having  heard  the  said  indict- 
ment read,  severally  say,  that  thoy  are  not  guilty  thereof,  and  of 
this  they  and  each  of  them  put  themselves  upon  the  country,  Sec* 
and  G.  H.  clerk  of  the  peace  of  the  county  aforesaid,  who  pra- 
aecuteth  for  our  Lord  the  King,  doth  the  like,  &c.  Therefore,  by 
the  consent  of  the  said  A.  B.  and  C.  D,  let  the  jury  thereupon 
immediately  come  before  the  justices  of  our  said  Lord  the  Kin^ 
above  named,  and  others  their  fellows  aforesaid  here,  by  whom 
the  trqth  of  the  matter  may  be  better  known,  and  who  have  no 
affinity  to  the  said  A.  B.  and  C*  1^*  or  either  of  them,  to  recognize 
the  matter  upon  their  oaths,  whether  they,  the  said  A.  B.  and 
C.  D.  or  either  of  them,  are  guihv  of  the  premises  in  the  in* 
dictment  aforesaid  above  specified,  or  not  guilty,  because  as 
well  the  said  G.  H.  Esquire,  as  the  said  A.  B.  and  C.  D.  have 
put  themselves  upon  that  jury,  and  the  jurors  of  the  jury 
aforesaid  impannelled  and  returned  to  this  purpose  by  J.  L. 

sheriff  of  the  county  of aforesaid,  namely,  R.  S.  &q. 

(here  name  the  petty  jurors)  being  called,  come,  who  bein^ 
chosen,  tried,  and  sworn  to  speak  the  truth  of  and  upon  the 
premises  in  the  indictment  aforesaid  above  specified,  do  say^ 
One  prisoner  upon  their  oath,  that  the  said  A.  B.  is  guilty  of  the  misdemeanour 
found  guilty,  aforesaid,  in  manner  and  form  as  by  the  said  indictment  is  above 
supposed  and  specified,  upon  which  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the  court  here,  it  is  cod«> 
aidered  by  the  court  here  that  the  said  A.  B.  do  pay  a  fine  of  forty 
shillings  to  the  said  sheriff  to  the  use  of  our  said  Lord  the  King^ 
and  further  that  the  said  A.  B.  shall  be  committed  to  the  custody 

of  the  keeper  of  his  Majesty's  gaol  at in  the  said  county 

of for  the  space  of  three  months.     And  the  said  jurors  o€ 

the  jury,  upon  their  oaths,  do  further  say,  that  the  said  C.  D.  is 
The  other  ae-  not  guilty  of  the  misdemeanour  in  the  indictment  aforesaid  sup* 
quitted.  posed  and  specified,  as  the  said  C.  D.  hath  by  his  plea  above  al« 

Jeged  ;  upon  which  it  is  considered  by  the  court  here  that  the 
said  C.  D.  of  the  premises  in  the  indictment  aforesaid  above  ape* 
ci&ed  be  discharged,  and  go  thereof  without  delay,  drc. 

Having  now  treated,  so  far  as  our  limits  will  admit,  of 
Traverses  in  the  abstract,  we  come,  in  regular  order,  to  the 
consideration  of  those  oflences  charged  in  the  bills  of  in* 
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Jictraent,  on  which,  it  is  presumed,  the  grand  jury  are 
deliberating. 

Offences  which  may  be  made  the  subject  of  indictment  Offences— dew 
and  are  below  the  crime  of  treason,  are  misdemeanoubs  ■^'*P**""  "^* 

aDd  FELONIES. 

The  majority  of  those  generally  tried  at  sessions  of  the 
peace  being  of  the  former  of  these  descriptions,  they  claim 
the  first  notice. 

MisoEMEAKouR  has  been,  in  many  works  on  jurispru-  Misdemea- 
dence,  somewhat  loosely  declared  to  be  "  all  crimes  that  are  "**""* 
less  than  felony."  This  mUy  be  colloquially  satisfactory  as  a 
general  descnptmij  but  it  imparts  no  precise  or  critical  de- 
jmhm  of  the  specific  offence.  It  tells  us  indeed  what  misde- 
meanour is  ?io/,  but  it  gives  us  very  imperfect  notions  what  it 
V.  Misdemeanours  are  divisible  into  two  kinds;  viz.  those 
declared  by  statute^  and  those  which  are  such  at  common  law. 
ijtalatable  misdemeanours  it  may  be  impossible  to  compre- 
iMod  mider  a  precise  and  specific  definition,  because  the 
oSences  themselves,  which  the  respective  statutes  have  so 
denominated,  are  various  and  diversified  in  their  nature ; 
at  least  arbitrarily,  if  not  capriciously,  named ;  but  have  in- 
deed the  one  characteristic  distinction  of  being  "  less  than 
^ony''  in  common.  Respecting  these,  however,  there  can 
befewdiflBcnltiesy  at  least  beyond  those  of  mer^  practical 
■noment,  and  such  will  come  to  be  considered  hereafler, 
because  the  offences  themselves  are  described,  if  not  ac- 
toaily  created,  by  the  statutes  respectively  made  for  the 
pnushment  of  them ;  and  in  instances  where  the  specific 
inode  of  punishment  is  not  directed,  it  is  uniformly  and 
^Tersally  understood  to  be  that  annexed  to  common  law 
demeanours,  viz.  fine  and  imprisonment, 

Bui  Misdemeanours  at  Common  Law  a^e  pot  so  easily  MiMienea. 


Doari  at  c 


Dion 


sBsceptible  of  a  strict  determinate  character,  although  ne- 

^«wry  to  be  explained  with  perspicuity,  and  limited  with  icripiloo  oC 

P^non ;  as  is  immediately  apparent  from  the  occurrence 

^  bills  of  indictment  having  been  occasionally  presented 

^  account  of  acts  done,  which  have  been  considered  by 

^  prosecutors  as  flagrant  violations  of  propriety,   but         ' 

vhich  the  courts  have  refused  to  entertain  as  misdemea^ 
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Hours ;  as  well  as  other  cases,  in  which  great  doubts  have 
been  expressed  by  courts,  and  elaborate  arguments  em- 
ployed by  counsel,  before  arriving  at  a*  conclusion  respect- 
ing the  quality,  or  even  the  existence,  of  a  public  ofifence,  in 
the  imputed  act*  Misdemeanour,  in  its  primary  and 
familiar  sense,  means  nothing  more  than  Irespass^  generally, 
(the  word  used  in  the  commission  of  the  peace) ;  in  its  legal 
construction,  to  become  the  subject  of  indictment  before  a 
court  and  jury,  it  may  perhaps  be  described,  with  a  rea- 
sonable approach  toward  correctness,  to  be  ^^  such  exclusive 
trespasses  against  good  manners,  or  good  morals,  as  tend  to 
injure  the  public  either  directly  or  consequentially^  but  which 
do  not  amount  to  any  higher  species  of  characterized  crime/' 
If  we  lock  through  the  catalogue  of  offences  which  have 
been  determined  to  be  indictable  as  misdemeanours  at  con^ 
mon  law^  we  shall  find  that  they  all  fall  within  this  definition^ 
or,  more  correctly  speaking,  description.  We  will  proceed 
to  examine  them,  seriatim^  as  exhibited  in  a  few  examples, 
premising  only. 
Examples .  1.  That  whatever  tends,  either  directly,  or  indirectly,  to  a 

breach  of  the  king's  peace,  or  to  the  injury  of  his  subjects, 
indiscriminately^  is  a  trespass  against  good  manners,  or  the 
manners  of  a  good  subject,  and  consequently  dangerous  to 
the  public  at  large,  although  the  immediate  injury  may  only 
be  inflicted  on  an  individual.  This  division  of  the  subject, 
while  it  comprehends  the  greatest  variety  of  common  law 
misdemeanours,  is  for  that  reason  the  most  difficult  to  be 
perspicuously  explained,  at  least  within  the  limits  of  a 
technical  description  however  comprehensive,  f 


•  Sec  2  Hawk.  c.  26.  8. 4. — R.  v.  SouthertoOj  6  E.  R.  126- — ^R.  v. 
Richards,  8  T.  R.  634. 

t  ThediscrimiDation  involved  in  the  different  receptions  which  the  two 
following  indictments^  arising  out  of  different  portions  of  the  same  trans- 
action,  eocoontered  at  a  Middlesex  session  a  very  few  years  since,  though 
not  cited  as  any  authority  on  thf  subject  generally,  arc  peculiarly  illustra* 
tive  of  the  difficulty  here  intimated.  Two  indictments  were  preferred 
against  A.  B.  as  for  two  misdemeanours.  The  first  was  for  scattering  OTcr 
the  private  inclosed  premises  of  the  prosecutor  wi^ully,  and  with  intent  tQ 
destroy  his  poultry,  divers  quantities  of  poisoned  coni|  whereby,  and  by 
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1  ThAt  whatever  tends  to  impede  the  general  course  of 
Irade^  involves  in  it  a  consequential  injury  to  the  public, 

1  That  whatever  tends  to  bring  into  contempt  the  go* 
Terament,  or  the  administrators  of  it,  is  injurious  to  the 
public,  even  if  it  have  not  a  tendencv  to  a  breach  of  the 
peace,  which  it  generally  has.* 

4.  That  whatever  tends  to  interrupt  the  course  of  public 
justice,  is  injurious  to  public  safety,  f 

5.  Tliat  whatever  tends  to  throw  contempt  or  obloquy  on 
religion,  is  a  trespass  against  good  morals,  and  injurious  to 
the  public.  J 

6.  That  whatever  tends  to  outrage  decency,  end  to  de- 
prave the  mincis  of  the  public,  are  trespasses  against  good 
morals,  and  highly  injurious  broth  directly,  and  consequen- 
l»llj,  to  the  public  Interests.  § 

As  deductions  from  these  positions,  it  must  also  be  ob- 
sened, 

7.  That  where  ah  act  is  commanded,  or  prohibited^ 
Aough  by  a  statute,  yet  if  that  statute  has  not  excluded  (by 
some  other  exclusively  specific  punishment,  or  by  a  specific 
iBode  of  enforcing  punishment)  the  proceedings  by  the  com- 
mon law,  a  contempt  or  infringement  of  such  statute  is  an 
offence  punishable  as  a  misdemeanour  by  indictment,  ||  which 
^  not  conclude  "  contrary  to  the  statute," 

8.  That  in  the  case  of  an  act  innocent  if  taken  by  itself 
*lien  accompanied  by  a  criminal  intention  or  design  to 
J^ke  such  act  injurious  to  the  public,  whether  the  perp&* 
ti^tion  would  be  a  felony,  or  misdemeanour,  such  attempt, 
^er  such  circumstances,  is  itself  a  misdemeanour,  indict* 

^i»s  whereof,  great  quantities  of  his  poultry  were  actually  destroyed, 
fasjfcoa^/ was  furcominitting  a  similar  offence,  and  with  the  same  de- 
'^,  on  a  public  highway  contiguous  to  the  premises  of  the  prosecutor. 
^«^i  bill  was  dismissed  as  being  only  a  private  atid  individual  injury, 
^  a  proper  subject  for  an  action .  The  second  was  holdeo  to  be  a  public 
'^'>^«  and  a  proper  subject  for  an  indictment. 

•  1  Hawk.  c.  73.    R.  V.  Franklin,  9  St.  Tri.  265. 

+  4  Black.  Com.  127.  X  Holt  on  Libels,  G6,     1  Hawk.  c.  6* 

5  ^T.  Sedlcy,  1  Keb.  620.— R.  v.  Crunden,  2  Canlpb.  c.  89. 

f  ^  T.  Smith,  Doug.  R.  44 1  .--R,  v.  Sainsbory,  4  T,  .K.  457. 
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able  at  common  law ;  *  and  it  is  by  no  mams  necessary^ 
to  support  such  an  indictment,  that  the  intention  should,  in 
any  degree,  be  carried  into  execution,  f 
Application  of  Let  US  now  proceed,  then,  to  the  application  of  these  po- 
P'*'*  sitions,  according  to  the  order  in  which  they  have  been  ad- 
vanced, by  the  mention  of  a  few,  out  of  innumerable,  ex- 
amples. 

Under  Rule  L  come  indictments  for  assaults,  batteries, 
barretry,  challenges,  conspiracy,  libels,  nuisances,  (and  of- 
fences of  various  kinds  tending  to  the  injury  of  life,  health, 
liberty,  and  property,)  riots,  &c. 

2.  For  cheating,  engrossing,  forestalling,  regrating,  &c. 
&c. 

5.  Public  libels,  sedition,  &c.  &c« 

4.  Contempts  of  courts  and  magistrates,  disobedience  and 
neglect  of  official  duties,  extortions,  personating  bail  before 
a  magistrate  out  of  court,  peijuries,  subornations,  rescues, 
&c.  &C. 

5.  Blasphemy,  tumults  in  places  of  worship,  conspiracies 
to  prevent  worship,  &c.  &c. 

6.  Stealing  corpse  from  church-yard,  keeping  bawdy- 
house,  frequenting  bawdy-house,  exposing  naked  person, 
obscene  prints  and  books,  attempts  to  commit  unnatural 

'  crimes,  soliciting  persons  to  permit  the  commission  of  them, 
&c.  &c. 

?•  Misbehaviour  of  officers  in  public  establishments  by 
statute ;  nuisances  on  roads  and  rivers,  and  other  public 
places  made  or  regulated  by  statute;  the  commission  of 
frauds,  or  contriving  or  soliciting  the  commission  of  theflif 
in  the  revenue  boards,  &c.  &c. 

8.  Having  in  possession  coining  tools  with  mient  to  coun- 
terfeit coin ;  having  in  possession  counterfeit  coin  ti/i/»  <^ 
ient  to  circulate  it,  and  thereby  commit  a  fraud  upon  the 
public;  having  in  custody  picUock-keys  with  intent  to  roil 
houses,  &C.  &c. 

By  way  of  general  commentary  on  the  foregoing  exBOt^ 

*  HiggiDs's  case,  2  £.  R.  6. — Parker's  case,  1  Lcacb,  41 
t  Schofield*s  otat,  CM.  Ca.  400. 


plesof  commmi  law  indictments  for  miBdemeanours,  it  msy 
be  rig^t  to  observe — Ilrst»  on  the  effect  of  statutes  recog- 
nizbg  acts,  which  were  previously  offences  at  common  law ; 
lod,  secondly,  to  exhibit  a  few  instances  of  offences,  which, 
tboogh  not  coming  within  the  scope  and  reasoning  of  the 
above-mentioned  positions,  have  either  been  decided  by 
siitbori^  not  to  be  comprehended  in  them,  or  at  least  to 
bsre  been  considered  doubtful. 

It  has  been  already  observed,  that  when  a  statute  creates,  or^ncei  pr^* 
or  declares,  an  offence,  not  having  been  such  previously  ^t**^^'^^^' 
common  law^  and  goes  on  in  the  prohibitory  clause  to  annex 
viexdusive  penalty,  to  be  levied  in  an  exclusive  mode,  as  in 
the  Qsoal  words,  '^  on  pain  of  such,  or  such,  a  penalty  or 
pmushment,  to  be  levied  on   conviction   before  one  or 
SKire  justices  of  the  peace;"  in  such  case  the  specific 
penalty  or  punishment  can  alone  be  inflicted,  and  no  in* 
<lktiiient  will  lie  for  infringement  or  disobedience.     But  if 
the  prohibition  to  do  the  particular  offensive  act  be  merely 
pfiUlnted  generally  in    the  first   instance,    and  then    a 
ipedfic  penalty  or  punishment  be  provided  by  a  separaie 
^  subsequent' w&c^on  generally,  a  prosecutor  has  his  op- 
tion of  going  for  the  penalty  provided  by  the  statute,  or  of 
ffidictii^  for  disobedience  to  the  prohibition ;  on  the  same 
principle,  that  if  a  statute  only  enjoined  or  prohibited  an  act, 
vithoat  annexing  any  specific  penalty  or  punishment,  in-* 
fctment  would  be  the  mode  of  prooseding  to  punish  the 
ofince  of  disobedience,  or  infringement.    When  a  statute 
only  gives  an  additional  penalty,  or  inflicts  an  addiiional 
pnnuhinent,  on  an  offence  previously  indictable,  and  does 
^  prohilHt  the  manner  of  proceeding  according  to  the 
M  law  on  the  subject,  the  new  penalty  or  punishment  is 
emulative,  and  the  prosecutor  may  proceed  either  accord* 
^  to  the  old,  or  the  new,  law.     Conformably  with  these 
^'biervations,  it  is  universally  understood  that  die  father  of 
a  bastard  child,  for  disobedience  to  the  order  of  justices  for 
B^tenance,  may  be  either  indicted  for  such  disobedience, 
according  to  the  remedy  in  use  hfore  the  49  Geo.  S.  c.  68. 
P'caiummary  remedy  by  the  warrant  of  a  justice,  or  he 
®*y  be  punished,  at  the  option  of  the  parish  aggrieved,^ 
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according  to  the  prorisions  of  the  last^mentionecl  statnte^ 
by  a  summary  process  before  a  justice.  So  constables  and 
parish  officers  may  either  be  punished  by  indictment  for 
neglect  of  duty  and  disobedience  of  the  orders  of  Justices, 
or  they  may  be  punished  summarily  by  33  Geo.  3.  c.  5BJ^ 

But  a  person  cannot  be  iudicted  for  selling  ale  without 
a  licence^  because  it  was  no  offence  at  common  law,  and 
^  because  an  exclusive  specific  punishment  for  so  doing  is 
directed  by  statute.t 
OBvbifulcnses.  Among  the  cases  on  which  doubts  have  been  entertained^ 
and  which  have  been  doubtful  only  because  they  were  those 
of  offences  not  circumstantially  described  by  any  statute, 
but  as  it  were,  iiiferentially  deduced  from  general  poaw 
tiona  of  common  law,  have  been  the  following,  among^ 
a  great  variety  of  others.  It  has  been  made  a  doubt, 
whether  a  man,  in  the  prosecution  of  a  legal  calling,  as, 
ex.gr*  distributing  hand«bills,  (bills  of  an  innocent  descrip* 
tion,)  on  a  causeway,  but  by  means  of  which  passengers 
were  to  a  certain  degree  obstructed  and  impeded,  com- 
mitted an  indictable  offence.:!;  So,  whether  a  stage-coach-p 
man,  or  driver  of  a  waggon,  plying  in  the  way  of  his  lauj'ul 
ealUng  for  passengers  or  loading,  but  thereby  to  some  de* 
gree  obstructing  a  public  highway?  But  it  has  been  recently 
holden,  that  any  unauthorized  obstruction  of  a  highway,  to 
the  annoyance  of  the  subject;  as  well  as  any  unnecessary- 
exposure  on  a  iiighway  of  any  object  that  has  a  direct 
tendency  to  injure  health,  life,  liberty,  or  property ;  is  an  ' 
indictable  offence;  §  and  further,  that  in  no  case  is  it  ne- 
cessary to  prove  actual  injury  from  any  such  nuisance,  for 
that  of  whatever  kind  it  be,  if  in  its  nature  and  circum^ 
stances  it  be  sufficient  to  produce  injury  to  the  subject  ge* 
nerally,  it  is  indictable.  || 

Frauds  committed   in  the  way  of  trade  too  have  fre« 
quently  given  occasion  to  doubts  respecting  their  liability  to 


♦  R.  V.  Boyell,  1  Bur.  R.  832. 

t  R.  V.  Douse,  1  Ld.  Rayni.  672. — R.  v.  Storr,  3  Bur.  R.  "iGgg. 
X  R.  V.  Sermon,  I  Burr.  R.  5lG. — R.  v.  Russel,  6  E.  R.  42?. 
§  R.  V.  Cro^s,  3  Cacppb.  827. — R.  v.  Vantaudillo,  4  M.  &  S.  73* 
I  R.  r.  Wheailey,  Leach,  818. — R-  r.  Osborne^  3  Bur.  R.l6g7- 
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tiie  remedy  by  indictment.  It  seems  to  have  been  decidedf 
that  selliog  to  a  person  short  measurey  of  any  commodity, 
is  Dot  an  indictable  offence,  being  a  mere  imposition  on  an 
indifidual;*  but  selling  generally  bg  shori  measure  is  an 
iodicUble  ofifence,  because  that  is  calculated  to  defraud 
nofflbers.  f  i 

It  has  also  be»i  decided,  that  the  exposing  to  sale,  and 
ttUing,  wrought  gold  under  the  sterling  alloy,  as  and  for 
gold  of  the  true  standard  weight,  (though  indictable  against 
goidsniths  under  the  statute,)  is  not  an  indictable  o£fence  at  - 
coDQiDoa  law  in  the  case  of  a  common  person,  the  sale  not 
being  by  any  false  weight  or  measure.  X 

It  was  said  that  a  miller  keeping  a  common  mill,  and 
either  dianging  com  brought  to  be  ground,  and  substituting 
the  flour  of  com  of  other  kind,  or  inferior  quality,  was  an 
oftnce  to  be  remedied  by  private  action,  and  not  by  a 
criminal  indictment  §  But  in  a  recent  case  of  an  indict* 
nent  i^ainst  a  miller  for  receiving  good  barley  to  grind  at 
hiinull,  and  delivering  a  mixture  of  oat  and  barley  meal^ 
vhicfa  was  musty  and  tmwkolesome^  it  was  said  by  Lord 
BleDborough,  C.  J.  in  giving  judgment,  that  not  being 
Ud  in  the  indictment  to  be  for  the  food  of  man^  (which 
^d  not  make  it  injurious  to  the  public,  and  something 
Bore  than  a  mere  imposition  on  the  individual),  it  was  not 
10  indictable  offence.  He  also  observed,  that  had  the  mill 
B  question  been  laid  to  be  a  soke  mill,  at  which  the  inha- 
bitants of  the  vicinage  were  bomid  to  resort,  and  that  the 
^tter,  abusing  the  confidence  of  his  situation,  had  committed 
^offence,  then  indeed  it  might  perhaps  have  been  an  in- 
dictable oflfence;  but  that  here  it  appeared  to  be  merely  an 
ladividiial  fraud  in  the  common  way,  and  therefore  not  an 
i^lictable  offence.  ||  . 

Fraods  of  these  kinds,  in  the  way  of  trade  also,  where  no 

*  R.  f.  DiiDoage»  3  Bur.  R.  1 131. 
t  11  Leach,  818.    BlaCk.  R.  273. 
I R.  ▼.  Bowen,  East.  P.  C.  8S0.    G>wp.  R.  3S3. 
iH.T.  Donnage,  Bur.  R.   1131.*R.  r.  Channel,  Str.  7^)3.  East. 
PC.  818. 

i  ^  r.  Kayocs,  4  M.  &  S.  914. 
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urtifice  is  used,  but  what  ordbary  caation  might  proviJe 
against,  present  many  doubtiiil  cases :  thus,  the  mere  offer 
of  a  cheque  on  a  banker,  and  pretending  it  to  be  a  good 
one,  when  in  fact  the  person  offering  it  had  no  money  in 
the  banker's  hands,  was  long  holden  to  be  no  fraud  indict* 
able  at  common  law,  but  has  lately  been  decided  other* 
wise:*  a  mere  false  asseriivn^  without  some  arlfid  recom-- 
mendatioriy  does  not  constitute  such  a  fraud,  f  A  person 
pretending  also  to  be  the  servant  of  a  lady  who  was  the 
customer  of  a  tradesman,  and  going  to  that  tradesman, 
pretending  that  she  was  sent  by  her  said  mistress,  and  ob- 
taining goods;  but  using  nx)  other  artful  contrivance^  to 
obtain  credit,  has  been  holden  not  to  be  a  fraud  indictable 
at  common  law.  X  But  where  any  particular  message,  or 
pretended  written  note,  or  other  artful  contrivance^  is  made 
use  of  by  a  servant  of  any  description,  and  known  to  the 
person  designed  to  be  defrauded  as  the  servant  of  the  party 
on  whose  behalf  the  application  is  pretended  to  be  made, 
the  deception  amounts  to  more  than  a  mere  wicked  false- 
hood, and  becomes  an  artful  contrivance,  against  which 
ordinary  caution  cannot  be  expected  to  provide,  and  is  al- 
most every  day  the  subject  of  indictment  at  the  sessions  of 
the  metropolis  and  other  large  towns.  But  where  tivo  or 
more  persons  have  confederated  together  to  impose  on  a 
tradesman,  though  even  by  a  mere  affirmance  of  a  fact  which 
was  not  true,  although  they  may  not  be  indictable  for  the 
fraud  at  common  law,  they  would  be  for  a  conspiracy.  § 

Those  acts  clandestinely  done,  which  may  eventually 
bring  burthens  upon  parishes,  have  been  subjects  of  much 
doubt  and  controversy,  as  to  their  being  indictable  at  com- 
mon law,  or  not :  ex,  gr,  privately  bringing  into  a  parish,  ana 
secreting,  a  single  woman  with  child,  which  child  is  after- 
ward born  a  bastard,  and  chargeable  to  the  parish,  such  p^^* 
rish  not  being  the  place  of  the  mother's  settlement.  ||    1  hese 


*  R.  V.  Jackson,  3  Campb.  370.        f  A*  v*  Lara,  Leach*  7^^' 

X  R.  V.Bryan,  Easl.  F.C.  819. 

§  R.  V.  Macarlay,  Salk.  286.— East.  P.  C.  828.. 

11  R.  V.  Chandler,  2  U\.  Kaym.  J 368.— 3  Chit.  C.  L.  70(^ 
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kiiifkofflcts,  however,  ftccomplished  through  themedium  of 
conspiracy  of  two  or  more  persons,  are  certainly  indictable 
It  oommon  law,  on  that  ground.  *  Individual  injury  being 
generally  a  subject  of  action,  and  in  some  instances  of  die 
sosunary  jurisdiction  of  magistrates,  and  not  of  indictment, 
ithas  been  matter  of  doubt  how  far  the  ill  usage  of  a  servant, 
or  apprentice,  by  a  master  or  mistress,  could  be  the  subject 
of  sa  indictment.  It  should  seem  on  the  whole,  however^ 
diat  though  ill  usage  of  apprentices  is  subjected  to  the 
flunmary  juriadiction  of  magistrates  out  of  session  by  a  - 
modem  statute,  f  and  of  another  species  of  jurisdiction  of 
sessions,  by  an  anterior  statute,]:  yet  that,  if  such  servant 
or  apprentice  be  of  tender  years,  and  entirely  under  the 
coDtroul  of  such  master  or  mistress,  and  the  conduct  of  such 
master  or  mistress  amount  to  more  than  mere  misbehaviour^ 
viz.  to  cruelty  of  any  kind,  that  such  misbehaviour  is  a  proper 
nlject  of  indictment  at  common  law;§  and,  in  fact,  such 
ifidirtinents  are  commonly  entertained,  especially  with 
'e^t  to  parish  apprentices,  on  the  prosecution  of  parish 
cfficers.  II 

The  term    Felony   comprehends  the  other  class    of feloDy« 
oSeDces,  which,  according  to  the  divisions  into  which  they 
We  been  separated  in  a  foregoing  page,  come  under  the 
^'''uwi  jurisdiction  of  a  court  of  session  of  the  peace* 

In  a  work  calculated  for  mere  reference  during  the  tu*- 
molt  of  forensic  practice,  it  is  su£Bcient  to  refer  the  reader  to 
lugher  authorities  for  etymological,  as  well  as  other  recondite 
mtDrmation,  respecting  the  origin  and  early  adoption  of 
^isword,  as  indicative  of  a  large  class  of  crimes*^*  Ac- 
cording to  its  modem  a[^lication,  and  that  is  all  with  which 
*e  have  to  do  here^  it  signifies  all  crimes,  to  the  commis- 
^  of  which  forfeiture  of  goods,  or  chattels,  or  both,  is 
'Uiesed  as  a  punishment.  Colloquially  described,  it  con- 
^^  of  all  that  class  of  crimes  which  are  between  misde- 
^^^^aaois  and  treason.    Felonies  are  either  by  the  common 

•  I  East  P.  C.  46e.— I  Esp.  R.  306.        t  20  Geo.  2.  c.  Id- 
I  5  Efis.  c.  4.  §  Ridley's  case,  2  Campb.  650. 

I  See  a  preoedent  to  that  effect  in  a  subsequent  page. 
**  4  Bbck.  Com.  g$.  - 
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law^  (in  other  words^  by  force  of  ordinaAces  of  eatly  feodel 
timeS)  of  which  no  records  remain) ;  or  they  are  by  statnte, 
(or  records  stiU  in  existence).  They  are  ako  divisable 
fhto  capita],  that  id  to  say,  subject  to  the  panishtnent  of 
death;  and  not  topital,  or  punishable  by  transportatkm^ 
fine,  imprisonment^  or  corporal  chastisement. 

Capital  Felowies,  except  in  a  very  few  local  jtortftdic- 
tions,  are  itever  tried  before  courts  of  sessions  of  the  peace, 
ted  therefore  do  not  eome  within  the  cognieatice  of  these 
{>ages.*  Of  those  which  are  not  capital,  the  catalogue  is 
too  large  for  enumeration,  .within  the  reasonable  limits 
assigned  to  a  mere  compendium.  We  proceed  to  con* 
sider  such  as  are  of  usual  occurrence. 
Larceiiy.  Larci^kt  comprehends  a  Very  large  portion  of  the 

Offences  to  be  treated  of. 

OitAiln  LAttCEKY,  or  stealing  to  the  value  of  more  than 
twelve^pence,  (except  under  particular  circumstances  poihted 
.  out  by  statute,  and  to  be  noticed  hereafter),   for  reasonis 
already  given,  is  beside  our  purpose. 

Petit  Larceny,  or  stealing  to  a  value  noi  exceeding 
twelve^pence,  (except  also  under  fecial  circumstances,  and 
made  capital  by  statute),  is  a  species  of  felony  subjecting 
the  offender  to  forfeiture  of  goods,  to  trial  befi^re  the  court 
of  se^ions  of  the  peace,  and,  on  conviction)  to  tranq>ortatio& 
finr  seven  years,  or  to  imprisonment^  whipping,  or  ddier 
torporal  punishmenti  by  the  common  law. 

Except  as  to  the  value  of  the  goods  stolen,  petit  larceny 
partakes  in  its  nature  of  all  the  qualities  of  grand  larceny, 
but,  it  has  been  observed,  is  visited  by  a  di£Perei!it  degree  of 
punishment  in  many  respects.  It  does  not  subject'  the 
olfender  to  death;  it  does  not,  (except  under  particular 
modifications  of  the  crime  provided  by  statute)^  subject  him 
to  transportation  for  more  than  «even  years ;  and  does  not 
rendor  him  incompetent  as  a  witness,  t  larceny,  Aen,  in 
its  general  sense^  that  is,  including  both  degrees,  is  noi^' 
defined  to  be  ^Uhe  felonious  taking  away  the  personal  pro* 
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crime  of  larceny  is  composed  of  seven  ihgredieats,  which 
^  becocisidered  in  succession. 

1st,  There  most  be  a  felonioas  taking;  id,  a  Carrying 
<vays  or  removal;  8d,  the  thing  stolen  must  be  personal 
property  (except  in  cases  otherwise  provided  by  statute, 
vluch  will  be  observed  upon),  and  not  part  of  the  fireehold ; 
^  it  must  be  the  property  of  anodier  (with  something  like 
iB  exception  in  a  particular  case) ;  5th»  it  must  be  against 
the  will  and  consent  of  the  owner  (excq^t  also  in  a  pa^ticu** 
Ivcase) ;  and  6th,  tliere  must  appear  a  felonious  intenttoti 
io  the  taker  to  convert  it  to  his  own  use. 

Ist,  thai,  as  to  the  felonious  taking.  There  must  be  an  Fetoniout 
actual  taking,  that  is,  there  must  be  a  severance  of  the  ^^^^°^* 
goods  from  die  possession  of  the  owner,  because  trespass  is 
of  the  essence  of  felony,  f  and  there  can  be  no  trespass 
*here  there  is  no  ummgfid  taking.  {  But  on  the  principle 
^tpufadt  per  aliumfmit  per  se^  the  taking  need  not  be 
^ctoilly  by  the  hand  of  the  felon ;  for  if  he  conceive  the 
pojeet,  said  procure  another  mnocently  and  untkoui  smsf 
hduleni  isUent  to  execute  it,  the  prcjector  is  the  guilty 
pvty,  and  he  must  be  charged  as  having  executed  it.§ 

H  There  must  be  what  is  technically  called  an  aspoirta^  Asportatioa. 
^  a  complete  severance  and  remximd^  although  such 
'OQOTal  be  for  the  smallest  possible  time,  and  over  the 
v^est  possible  space.  The  familiar  instances  usually 
pvea  are,  a  thief  opening  a  chest,  and  taking  out  plate  or 
other  dirngs,  and  laying  them  down  on  the  floor,  pre- 
)>i^iitDry  to  carrying  off,  but  being  surprised  and  leaving 
^  there.  The  removal  from  the  chest  to  the  floor^ 
^"^^/M  a  taking  away  further,  is  sufficient  to  constitute 
l^'^ll  for  there  is  now  no  doubt  Aatthe  felony  consists 
^  die  first  removd,  if  the  concomitant  ingredient  of  mien- 
^be manifest.    So  it  has  been  Kolden,  that  Uie  removal 


*  RanuDOod't  ease,  S  Leach,  1O89. 

t  Hawk,  c  33.-He  East  P.  C  c.  16.        }  (bid.         %  Ilnd. 

I  4Bh(^  Comw-^l  Hawk.  98. 
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of  a  parcel  from  one  end  of  a  stage  wa^rgon  to  the  other, 
the  intention  to  steal  not  being  cloubtful,  was  sufficient 
removal  or  asportation  to  constitute  larceny.*     But  there 
must  be  some  actual  removal,  for  mere  alteration  o{ position, 
without  any  change  oi place,  is  not  sufficient.t     And  tiiere 
must  be  a  severance  also.     The  cases  on  this  point  are 
numerous ;  J    but  exclusive   of  those    which    affect    the 
question  of  larceny   from   the  person  particularly,  which 
will  be  considered  hereafter,  a  very  recent  one,  which  was 
decided  in  the  spirit  of  all  the  anterior  ones,  may  suffice  for 
illustration.     B.  Newman  was  indicted  for  feloniously  taking 
and  cmiying  away  a  piece  of  thread-lace  from  a  shop.    The 
facts  were,  that  a  card  of  lace  lay  in  the  shop  window,  one 
half  of  which  was  displayed  by  being  unwrapped  from  tlie 
card,  and  hung  for  shew  across  the  window,  the  other  half 
remaining  on  the  card,  and  the  card  lying  on  the  side  of 
the  window,  near  a  cap  block  which  stood  there.,    llie 
prisoner,  by  means  of  a  hook  fastened  to  the  end  of  a  stick, 
drew  through  a  cotter-hole  in  the  window-frame  all  the 
lace  wliich  was  unwrapped,  and  considerably  shook  the  hat 
block,  with  which  the  remainder  got  entangled,  but  not  so 
as  actually  to  move  it  with  the  lace  upon  it  from  the  place; 
nor  did  he  sever  that  from  the  remainder  which  he  had  sue- 
ceeded  in  drawing  through  the  hole.     This  was  held  not 
to  be  such  a  taking  and  carrying  away  as  would  sustain  the 
indictment  § 
Personal  3d,  The  thing  stolen  must  be  purely  personal  property ^  that 

property.         -^  ^^  ^^^  ^  j^^^,^  ^^  tmconnected  with  the  land,  and  it  must  be 

property^  according  to  the  strictest  interpretation  of  the 
term.  Minerals  are  the  produce  of  the  land  under  the 
surface  ;  trees,  grass,  corn,  fruit,  &c.  are  the  produce  of  the 
surface  of  the  land;  and  buildings,  and  all  articles  affixed 
to  them,  are  united  with  tlie  land  in  legal  consideration. 
Of  these  things,  therefore,  (though  the  further  possession 
of  all  or  most  of  them  is  rendered  punishable  specially  by 


*  Coslet's  case,  1  Leach,  836. 

t  Cherry's  case.  2  East.  P.  C.  c.  1 6.        J  1  Leach,  228. 320.  &c. 

§  Newman's  case,  O.  B.  1817. 3  Dick.  Pract.  Expos,  /i/.  Larcbitt. 
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divers  statutes  hereafter  to  be  noticed),  larceny  cann6t  be 
committed  at  common  law.*  But  if  any  of  tbaie  things  be 
serered  from  the  land,  so  that  their  intimate  connection 
irith  it  be  interrupted  and  destroyed  (though  it  be  even  by 
the  thief  himself),  for  so  long  a  period,  that  the  taking  away 
after  snch  severance  cannot  be  considered  one  continued 
let;  as,  fx.  gr.  if  coal  or  lead  be  raised  from  the  mine  in  the 
day  time,  and  laid  upon  the  ground  near  the  mouth  of  the 
pit,  and  even  the  person  who  so  laid  it  come  in  the  night 
and  carry  it  away ;  or  if  corn  be  cut,  or  fruit  plucked,  and 
Ud  on  the  ground,  and  there  remain  for  some  time  (with- 
out the  continued  presence  of  the  thief,  so  as  to  make  the 
^iog  and  the  carrying  away  liable  to  the  presumption  of 
being  one  continued  act),  and  be  afterwards  taken  away ; 
SQch  taking  will  be  larceny,  f  So  if  one  sever  a  copper 
^  the  brick-work  in  which  it  is  set,  during  the  day  time^ 
aod  come  afterward  in.  the  night  and  take  it  away,  such 
^ing  will  be  larceny.  J 

And  it  must  be  property j  that  is,  it  must  have  an  intrinsic 
^ue,  and  acquire  it  by  relation  to  something  else;  as  deeds 
^example:  for  if  they  relate  to  land,  they  appertain  to 
%  and  come  under  the  last  head .  of  enquiry ;  and  if  tliey 
i^te  oQly  to  claims  or  demands,  as  notes,  bills,  and  other 
"*fe  securities  for  money,  they  are  nothing  valuable  in 
Possessions  and  are  therefoi*e  not  property  of  any  value 
(accordiog  to  the  common  law  distinction),  however  pro- 
ved For  and  protected  by  statute,  hereafter  to  be  noticed.  § 
So  animals^r^  naturcecmd  UTrreclatmed^  as  deer  in  a  forest, 
conies  in  a  warren,  all  kinds  of  wild  fowls,  and  fish  in  the 
^  or  in  rivers,  are  considered  as  not  property  either  absolute, 
ofeven  qualified,  and  therefore  larceny  at  common  law  can- 
^  be  committed  of  tfaefn.  Certain  other  animals  stand  in 
^e  ^une  predicament  as  to  the  offence  of  larceny,  but  for  a 

*  4  Biack.  Com.  998.  But  see  some  doubt  expressed  on  this  subject 
^^ certain  circumstances^  in  a  subsequent  page,  in  which  the  opera* 
**®*rfcmain  words  in  the  21  Geo.  3.  c.  68.  is  considered.— P.  147. 

1 1  Hawk.  c.  S3.— 1  Hale,  510.— 4  Black.  Com.  233. 

♦  ^  T.  Ridson,  7  Taunt.  IQI . 

I  4  Black.  Com.  J34.— WebstcPs  case,  1  Leach,  1 3. 
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(different  reason,  viz.  that  they  are  of  no  intrinsic  value;  ai 
dogs  of  all  sorts,  and  other  animals,  however  domesticated, 
which  do  not  serve  for  food,  directly  or  indirectly,*  aod 
ivhose  value,  therefore,  is  merely  imaginary,  f  or  accidental ; 
and  this  doctrine  holds  even  though  an  animal  of  this  base 
nature  be  made  of  use  by  domestication  and  art,  as  in  the 
case  of  ferrets  kept  by  rat-catchers,  as  was  decided  in  a  case 
before  all  the  judges  in  1818* 
Of  another.  4th,  It  must  be  the  property  of  another^  that  is,  of  som^ 

other^  for  it  may  be  of  a  person  unknown,  and  may  so  be 
laid :  but  then  there  must  be  some  proof  that  an  actual 
larceny  has  been  committed  against  some  person. :(  Joint- 
tenants,  or  tenants  in  common,  of  a  chattel,  as  partners  in 
a  concern,  husband  and  wife,  cannot  commit  larceny  of 
their  goods,  because  they  have  a  oonmrvon  interest  in  them.j 
There  sometimes  occur  difficulties  in  determining  how  to 
lay  the  owner's  loss,  but  that  does  not  militate  against  the 
general  positions  here  laid  down,  and  is  a  subject  more 
proper  to  be  opnsidered  in  a  subsequent  page,  which  treats 
of  Reform  of  indictments. 

A  nan  may  indeed  rob  himself,  as  from  a  carrier  with 
whom  he  had  entrusted  his  goods ;  or  a  master  may  steal 
his  own  goods  in  the  possession  of  his  servant :  but  then 
even  those  cases  do  not  in  reality  form  exceptions;  for  in 
the  first  of  them,  there  is  temporary  fiduciary  property  in 
the  carrier,  but  of  the  actual  property  the  owner  is  never 
divested;  ||  and  in  the  latter  case,  there  is  a  qualified  pro- 
perty in  the  servant,  sufficient  to  support  the  charge  of 
committing  larceny  of  the  property  of  another,** 

Even  the  goods  of  a  dead  person,  are  the  goods  of 
another  sufficiently  to  satisfy  the  laW  ^pccting  larceny  of 
tlicra ;  for  before  administration  they  belong,  in  a  legal 
view,  to  the  ordinary,  and,  after  administration,  to  the  ad- 

*  Bees  in  a  hive,  though  not  tamed  or  domesticated,  prod iiceboneTy 
which  is  food,  apd  thereforethey  form  an  exception  to  the  general  com* 
nionlaw  rule  respecting  la rpeny.    2  East.  P.  C.  c.  16. 

t  4  Black.  Com,  835.  t  2  Hale,  29O. 

§  1  Half,  5 1 3.  II  Hawk.  c.  34.— Kdynge,  S(U 

♦•  F08I.  C.  L.  IC3.— 2  East.  P.  C.  c  la, 


ministrator.*  Even  a  dead  man's  shroud  is  the  pFqperiy 
6[<noiker^  for  it  belongs  to  those  who  were  at  the  expencQ 
of  interring  him.t 

Itby  The  oqty  ooncurrenoe  of  circumstances  which  ap^  Agaiut  tbe 
pears  to  militate  against  the  position  thaty  ^' to  constitute  owner.  ^ 
hroeny,  the  goods  must  be  taken  against  ike  consent  of  th$ 
wjtmi^  is  where  a  man  favours  the  commission  of  the  act» 
It  appears  now  to  be  decided,  very  consistently  with  what 
Ittc  been  here  advanced,  and  agreeably  to  justice^  as  well  as 
expediency,  that  where  a  person  projects  the  robbery  for 
pnipows  of  his  own^  and  fecilitates  the  exectttion,  it  cannot 
be  Mid  to  be  committed  against  his  consent;];  but  that 
when  he  only  suq>ects  that  others  have  an  intention  to  rob 
Him,  and  he  merely  givea  facility  to  the  execution  for  the 
purpose  of  detecting  them,  such  conduct  does  not  do  away 
the  legal  inference  of  his  dissent,  but  that  the  taking  under 
nch  circumstances  is  a  larceny.  § 

6th,  The  felomous  intention  of  the  person  taking,  in  Peiooiooi 
legal  language,  the  minms  furandi,  bdbg  a  conclusion  or  '''^^'>^><''** 
inference  frequently  only  to  be  collected  from  circumstaQceSf 
W  given  occasion  to  more  cases  of  nice '  descriminatioa 
dian  any  other  portion  of  the  general  subject*  When 
Aere  are  no  circumstances  to  rebut  the  presumption  of 
Uooious  intention,  anch  presumption  is  necessarily  in^- 
volfed  in  the  naked  foct  of  taking  the  property  of  another 
Mont  Us  consent.  But  it  is  perfectly  clear  that  diere  mag 
He  a  wrongful  taking  which  yet  will  only  amofipt  to  a 
tapan,  and  not  to  a  felony;  sjid,  on  the  other  hand,  that 
diere  may  be  a  loAing  by  oonseni^  which  will  nevertheless  be 
a  larceny.  The  variety  of  conoopiitant  circumstances 
*Hidi  must  determine  these  questions  one  way  or  the  other, 
are  infinite  ia  nnmber  and  diversity,  and  a  few  general 
'^  where  renymeration  of  examples  is  impracticable  and 
ielectian  difficalt,  must  suffice.  In  generid  terms,  then^ 
befere  we  come  to  particular  instances,  as  on  the  one  han4 


*1  Hale,  614.  t  4  Black.  Com.  835. 
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openness,  publicity,  day-li^t;  wealth,  rank,  character; 
simplicity,  notions  of  right  though  erroneous,  and  even 
universal  practice  though  illegal;  are  all  strong  circum- 
stances to  negative  the  inference  of  felonious  intention :  on 
the  contrary,  viz.  secrecy,  stealth,  darkness  ;  indigence, 
vagrancy,  and  sloth ;  artfulness,  audacity,  and  habitual  con- 
tempt of  all  restraints;  are  all  strong  circumstances  to 
indicate  improper  motives  and  to  give  a  complexion  to,  per- 
haps, equivocal  acts.  Conformably  with  these  positions  are 
the  following  determined  cases. 
jinhnusfurandi  Two  persons  took  two  horses  from  a  stable,  rode  them 
Degaiived.  ^^  ^  place  at  a  distance,  and  ikere  left  them,  proceeding  on 
their  journey  on  foot.  The  jury  found  that  the  prisoners 
took  the  horses  only  to  forward  them  on  their  journey,  and 
not  to  make  any  further  use  of  them.  This  was  determined 
to  be  a  trespass  only,  not  a  larceny."*  They  were  taken 
indeed  without  the  consenC  of  the  owner,  but  the  finding 
of  the  jury  pegatived  the  animus  furandu  x 

Again,  one  Blyton  was  indicted  at  Nottingham  summer 
assizes,  1791,  for  a  larceny.  The  facts  were  these.  He 
obtained  the  key  of  an  uninhabited  house,  belonging 
to  a  gentleman  to  whom  he  was  domestic  servant.  He 
opened  the  door  with  this  key  early  in  the  morning, 
went  into  the  house,  and  threw  several  loose  chair  bottoms, 
and  other  articles  of  furniture  into  the  river  Trent,  which 
ran  near  to  the  house,  and  they  were  carried  away  by  the 
stream,  and  never  recovered.  It  appeared  that  there  was 
no  motive  for  this  conduct  but  revenge  for  a  supposed 
affront  given  by  his  master,  and  no  intention  of  converting 
the  goods  taken  to  his,  the  servant's,  use.  Hotham,  B.  before 
whom  the  prisoner  was  tried,  afler  consuldng  with  the 
other  judge  of  assize,  decided  that  this  case  was  without  one 
of  the  constituent  ingredients  of  a  larceny,  viz.  an  inientian 
to  convert  the  goods  to  the  use  of  the  taker,  and  directed  the 
Jury  to  acquit  the  prisoner.f 

And  even  though  there  may  be  a  conversion  of  the  goods 


CSonvenion 
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9  East.  P.  C.  c.  16.  198. 
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taken  to  die  use  of  the  taker,  it  may  not,  under  particular 
diciiiDstances,  amount  to  a  larceny ;  as  when  a  tradesman's 
house  being  on  fire,  his  neighbours,  and  among  them  the 
prisoner,  took  away  many  of  his  goods  in  his  presence,  and 
nnder  the  profession  of  saving  them  for  the  own^r.  The 
prisoner  thus^  removed  a  piece  of  muslin  and  other  articles. 
The  owner  on  the  following  day  went  about  to  collect  the 
difirent  articles  so  dispersed.  He  asked  the  prisoner  for 
the  piece  of  muslin,  and  which  she  had  taken.  She  denied 
haTJug  had  it.  The  owner  obtained  a  search  warrant,  and 
found  it  BAd  other  articles  concealed  in  various  places.  The 
question  was  as  to  theammmfurandi  when  she  took  the  goods, 
foras  to  the  subsequent  conversion,  there  was  no  doubt.  The 
jary  found  specially  that  she  did  not  take  the  goods  with  a 
fdonious  intuition,  but  with  a  laudable  design,  and  that 
diefelouious  design  suggested  itself  to  her  mind  afterwards. 
The  jndges  were  consulted,  and  they  determined  that,  as 
the  jury  had  negatived  by  their  finding  the  animus furandi 
^  the  time  of  taking,  it  was  not  a  felonious  taking,  and  the 
prisoner  was  discharged.* 
A  plausible  claim  of  right,  though  founded  in  mistake^  Claim  of  risiu. 
vill  rebut  the  presumption  of  the  ammusfurandi ;  as  where  a 
^  of  a  Manor,  doming  right  of  a  waif  and  stray, 
^  a  horse  damage  feasant  as  an  estray,  though  it  turn 
^  that  he  had  no  right  to  him ;  yet,  unless  he  alter  his 
^^tub  80  as  to  disguise  him,  or  do  some  other  act  which 
l^^ys  dishonest  design,  the  claim  of  right  rebuts  the 

P'cnnnption  of  any  animus  furandi,  orf  felonious  inten* 

tioD. 

Bat  the  claim  of  right  must  be  a  prima  fade  legal  claim^ 
^  a  daim  which  has  no  foundation  in  law,  as  a  claim  of 
^  to  glean  com  over  another's  lands ;  |  or  to  plunder 
^  *Teck ;  §  merely  because  such  usages  have  been  com* 
^%  practised,  or  long  acquiesced  in. 


*  Lrigt't  case,  2  Eait.  P.  C.  c.  16. 

t  1  Hde,  596. 

I  2  Hawk.  c.  33.— Steel  ▼.  Houghton,  H.  Black.  R.  51.  63. 

i  1  Black.  Com.  290.— Hamilton  v.  Davis,  5  Bur.  R.  3932» 
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Postession  by      It  has  been  determined  that  the  fortunate  finder  of  any 
^  "'^'  thing  valuable  has,  by  virtue  of  such  finding,  a  title  to  it 

against  all  the  world  except  the  owner ;  *  therefore,  with 
respect  to  property  so  taken,  no  asdmus  furancU  can  be 
implied  from  a  conversion  to  the  use  of  the  taker^  except 
where  the  real  owner  is  discoverable,  and  any  artfiil  means 
taken  to  conceal  the  discovery  firom  him ;  but,  where  the 
owner  is  known,  or  where  common  enquiry,  or  reasonable 
"diligence,  must  have  led  to  a  discovery  of  him,  and  that  is 
omitted ;  and  more  especially,  if  any  artifice  be  used  to  pre* 
vent  such  discovery;  in  such  cases  the  animus furandi  is 
reasonably  to  be  presumed  from  such  conioealment  accom* 
panied  by  a  conversion  to  the  use  of  the  finder.  On  the 
ground  of  this  distinction,  the  drivers  of  coaches  have  beeQ 
convicted  of  larceny,  for  concealing,  &c«  parcels  left  by 
passengers  in  their  respective  carriages  ;f  tailors  for  con* 
oealing  money,  &c.  found  in  clothes  entrusted  to  them  for 
repair;  carpenters  and  cabinet  makers  for  similar  practices 
respecting  valuables  concealed  in  chests  and  cabinets  sent 
to  them  to  be  mended ;  %  for  it  is  the  duty  of  every  msn 
who  finds  pn^rty,  to  restore  it  to  the  owner,  if  known ; 
and  if  not  known,  to  use  all  due  diligence  to  discover  him, 
on  the  failure  of  which  alone,  such  finder  can  have  any 
legal  right  to  convert  treasure  here  to  his  own  use. 

ByddWery.  Property  parted  with  by  voluntary  deliveiy  of  the 
,  owner  cannot,  pnmd  faciei  be  the  subject  of  an  indictment 
for  larceny,  because,  as  we  have  seen,  a  constituent  ingrei* 
dient  in  this  crime  is  the  funuconsent  of  the  owner  to  the 
transfer.  But  the  modem  interpretation  of  this  axiom 
makes  an  important  distinction  between  the  owner  deliver- 
ing the  actual  profjerty^  and  only  delivering  the  possession 
of  that  property 0  § 


*  Armery  v.  Deleniire,  i  Sir.  505. 

t  Lamb's  case,  2  East.  P.  C.  c.  l6.  s.  99.— Wynne's  case.  Ibid*— 
1  Leacb,  415,  (in  note). 

X  Cartwrigbt  ▼.  Green,  8  Vez.  R.  409. 

§  See  Walsh's  case^  2  Leach,  1054.  jt  4  T«um.  $59.  tc  po^t^  SUtute- 
able  Larcenies, 
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Thns,  a  horse  was  agreed  to  be  purchased  for  a  certain 
sum,  and  in  pursuance  of  such  agreement  was  delivered  by 
the  owner  to  the  pretended  purchaser,  who  immediately 
rode  away   with  it  without  paying  the  purchase-money 
agreed  upon.     In  this  case,  the  owner  parted  voluntarily 
vith  the  property  itself  in  fulfilment  of  his   (imprudent) 
contract;  and  therefore  it  was  holden  not  to  be  larceny.* 
Bot  where  one  hired  a  horse  of  another ^br  the  day,  and 
IftTing  got  possession  of  it,  rode  off  and  sold  it,  only  the 
qoalified  possession  of  the  horse  was  parted  with,  not  the 
actual  property  in  it,  and  it  was  held  larceny,  there  being 
no  doubt  but  he  hired  it  animus  furandi.  \    So  where  the 
Urmg  was  of  a  carriage  for  an  indefinite  time^  yet  not  being 
Tetamed,  and  the  jury  being  of  opinion  that  it  was  hired 
odmus Jiirandij  it  was  holden  larceny;];  for  in  this  case 
also  the  possession  only,  not  the  property,  was  parted  with. 
In  the  case  of  a  shop-keeper  agreeing  to  sell  certain 
goods  to  a  customer  for  ready  money,  sends  them  to  him 
vith  a  bill  of  parcel  by  his  servant,  who  receives  for  them, 
instead  of  the  ready  money  agreed  for,  two  bills  of  ex- 
change, which  bills  afterwards  turn  out  to  be  bad.     Though 
there  was  no  intention  to  give  credit  by  the  tradesman,  yet 
he  in  fact  parted  with  the  property^  and  this  was  no  larceny 
in  the  customer,  §  though  the  jury  were  satisfied  that  the 
ofumus  furandi  existed  when  the  goods  were  ordered. 

Bot  where  one  ordered  goods  to  be  brought  to  his  house 
from  a  tradesman's  shop  to  look  at,  that  he  might  choose 
part  of  them,  and  when  brought  h^  did  so,  and  separated 
what  he  approved  of  and  laid  them  by  themselves,  and 
then  contrived  to  send  the  tradesman  home  for  more,  under 
pretence  that  there  were  not  sufficient  variety,  and  while 
^  was  gone  for  them,  the  customer  ran  away  with  the 
whole  which  had  been  lefl  at  his  house,  it  was  held  by  all 
ti^e  judges  that  there  had  not  been  sufiicient  pass  to  change 


*  HaiTc/s  case,  1  Leach,  528. 

t  Pear's  case,  I  Leach,  S53-— Patch's  case,  1  Leach,  238. 

I  Teaiple*s  case,  1  Leach,  470. 

i  Parker*s  case,  2  East.  P.  C.  c.  l6. 
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the  property  in  the  goods,  and  there  being  sufficient  to 
infer  an  original  intention  to  steal  tlie  property  from  the 
tradesman,  it  was  larceny.* 

Decisions  almost  ad  infinitum^  at  least  to  such  an  extent, 
that  a  work,  wherein  cases  are  only  admitted  in  illustra- 
tion of  principles,  cannot  embrace  them,  might  be  adduced 
in  confirmation  of  the  doctrines  advanced;  but,  as  the 
chief  difficulty  which  most  commonly  attends  this  class  of 
cases,  and  generally  forms  one  of  the  prominent  ol]gections 
taken  by  counsel,  arises  out  of  the  nicety  necessary  to  dis- 
criminate this  species  of  criipe,  constructive  felony,  from 
that  o{  fraudulently  obtaining  goods  by  false  pretences: 
which  latter  not  only  comprises  a  distinct  description  of 
offence  in  point  of  grammatical,  but  mlso  of  legal,  ac- 
curacy ;  this  kind  of  investigation  shall  be  closed  by  the 
notice  of  two  cases,  extremely  similar  in  their  leading 
features,  which,  though  not  perhaps  the  most  recent,  or 
the  most  authoritative,  which  might  be  given,  are  of 
recent  occurrence,  and  appear  to  place  the  solution  of  the 
difficulty  in  a  point  of  view  particularly  clear,  f 

The  prisoner  was  indicted  for  feloniously  stealing,  &c. 
divers  quantities  of  bacon,  cheese,  &c.  &c.  and  the  material 
facts  of  the  case  were  as  follow. 

A  woman  professing  herself  to  be  the  wife  of  one 
William  Jones,  went  to  a  cheesemonger's  shop,  and  agreed 
for  two  sides  of  bacon,  several  cheeses,  some  casks  of 
butter,  and  other  articles,  and  directed  them  to  be  sent  to 
a  small  shop  which  she  said  her  husband  had  taken  for  a 
retail  trade  in  a  distant  part  of  the  town ;  she  desired  that 
^^  they  might  be  sent  thither  at  a  particular  time  in  the 
evening,  when  her  husband  would  be  at  home,  and  he 
would  pay  the  person  that  brought  them."    The  cheese^ 


•  Sharpless's  and  Greatrlx's  case.  East.  P.  C.c.  l6. 

t  They  were  both  coinxnitments  from  the  public  office  Worship 
Street,  and  were  vigorously  contested,  as  well  at  the  time  of  commit- 
ment, 33  at  that  of  trial.  It  should  be  observed*  that  they  are  not 
introduced  as  authorities,  properly  so  denomioated,  but  merely  as 
occurrences  aptly  illustrative  of  the  subject  under  consideration. 
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monger  sent  the  ardcles,  as  much  in  quantity  as  a  man 
could  take  on  a  truck,  by  his  porter  at  the  hour  appointed, 
vith  an  accompanying  written  bill  of  parcels,  and  a  verbal 
order  not  to  take  any  paper  in  payment  for  them  but  Bank 
of  England  notes.     When  the  porter  arrived  at  the  street, 
lie  bad  some  di£Sculty  in  findii^  the  shop,  and  made  many 
fruitless  inquiries  for  the  name  of  Jones,  but  could  hear  of 
IK)  sach  person  being  there ;  he  was  about  to  return,  when 
the  voman  who  had  ordered  the  articles  came  up  to  him, 
and  pretended  to  be  looking  for  him,  in  consequence  of 
Ills  bebg  past  his  time,   and  that  her  husband  was  in 
haste  to  go  out  to  an  appointment.     He  answered  that 
^  he  bad  been  some  time  looking  about  for  her  shop,  but 
coold  not  find  it,  and  could  not  by  inquiry  make  out  any 
such  name  in  the  street"     She  said  that  she  did  not  won- 
der at  that,  for  they  had  only  been  in  the  house  a  day  or 
tvo,  and  were  strangers  in  that  part  of  the  town,  but  she 
vooid  show  him  the  way.    She  then  led  him  to  a  place, 
cot  uddeed  far  distant,  but  by  no  means  answering  the 
docription  she  had  given  when  she  ordered  the  articles. 
When  they  arrived  at  the  shop,  there  was  no  one  in  it  but  a 
boy,  having  the  appearance  of  an  apprentice,  who  imme- 
diately said,  ^*  My  master  was  tired  of  waiting  for  you,  and 
is  gone  to  meet  a  man  who  is  to  pay  him  some  money  at 
the  public  house  at  the  corner  of  the  street ;  and  desires 
jtm  will  go  there  to  receive  the  pay  for  the  bacon  and 
cheese.**    The  porter  not  suspecting  any  fraud,  and  ob- 
serving that  the  public  house  was  in  sight,  set  down  his 
load  in  the  shop,  and  went  with  the  woman  to  the  public 
house  mentioned.    As  they  were  going  into  the  house,  they 
met  a  man  in  the  passage  who  accosted  the  woman  with 
^  Are  you  come  for  your  husband,  Mrs.  Jones  ?  to  which 
the  woman  replied  in  the  affirmative.     He  then  said,  *'  He 
^  JQit  gone,  and  bade  me  tell  you  to  follow  him  to  the  public 
hoQse  in  the  next  street,  which  is  that  the  person  frequents  * 

vho  is  to  pay  him  his  money."  The  woman  and  the 
porter  accordingly  proceeded  to  the  public  house  described, 
h  was  now  getting  dusk,  ^nd  as  soon  as  they  arrived  at  the 
hoose  in  question,  the  woman  went  in  first,  and  ran  quick 
throng  the  house  inta  a  yard  behind  it,  which  has  a  com- 
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inunioation  by  means  of  a  gate,  with  another  street.  Tlie 
porter,  after  a  few  moments'  deliberation,  ran  into  the  yard 
after  her,  but  no  trace  of  her  appearing,  he  suspected  some 
imposition,  and  went  back  to  the  shop  where  he  had  left 
the  goods.  The  door  was  shut,  and  on  inquiry,  he 
learned  that  the  boy  whom  he  had  left  there,  and  a  man 
answering  the  description  of  him  whom  he  had  met  in  the 
passage  of  the  first  public  house,  had  left  the  shop  a  short 
time  before,  loaded  with  goods  answering  the  description 
of  those  which  he  had  himself  set  down  in  the  shop. 
"With  very  little  exertion  he  bui-st  open  the  door,  where  he 
found  nothing  in  it  but  a  counter,  and  ^Adf  made  of  the 
shutters  belonging  to  the  shop  window,  and  only  nailed 
together  in  the  slightest  manner,  being  supported  at  one 
end  on  the  window  sill,  and  at  the  other  on  an  old  barrel. 
lie  moreover  discovered  that  a  man  answering  tlie  descrip- 
tion of  the  man  whom  he  had  met  in  the  public  house,  but 
calling  himself  by  a  different  name  from  that  of  Jones,  had 
hired  the  room  only  in  the  mc»ming  of  that  day,  and  was 
wholly  unknown  in  the  neighbourhood,  but  had  deposited 
a  week's  rent  She  was  not  seen  again  till  many  weeks 
afler  the  transaction,  and  then  was  making  a  similar  at- 
tempt in  another  place.  At  the  time  of  trial,  numerous 
objections  were  taken,  but  the  only  ones  which  espe- 
cially apply  in  this  place.  Were  that,  even  assuming  that 
the  woman  was  a  guilty  party,  she  was  only  guilty  of  a 
fraud  in  obtaining  goods  under  false  pretences,  and  there- 
fore it  was  no  felony;  and  also,  that  there  was  a  complete 
voluntary  unconditional  delivery  of  the  property  by  the 
cheesemonger's  servant  on  behalf  of  his  master,  in  con- 
fidence of  future  payment.  The  court  and  jury  however 
decided,  that  there  was  evidence  sufficient  in  the  circum- 
stances altogether  to  show  the  animus  furatidi  at  the  time 
the  prisoner  ordered  the  goods,  and  that,  though  the  pos- 
session was  parted  with  by  the  folly  of  the  porter,  the 
property  was  not  changed,  and  the  prisoner  was  con- 
victed.* 

•  See  2  East.  P.  C.  c.  16.  s.  12.  note  (a),  and  Wilkins'?  <^^' 
1  Leaehy  520. 
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The  other  wAs  IL  c&86  occurring  within  the  ianie  week^ 
Hid  diferhig  firom  the  last  only*  in  that  particulaf*  feature 
of  discrimination  luider  immediate  consideration.  The 
priffiDcr,  a  female^  took  a  room  in  a  street  leading  out  of 
Snitbfiekl,  and  dealt  in  a  very  small  way  in  tea,  sugar,  and 
caidles.  She  paid  her  way^  as  the  phrase  is,  for  several 
weeks.  The  offence  in  question  arose  in  the  following 
wsy:— She  went  to  a  shop  in  Clerkenwell  and  inquired 
tbe  prkes  of  candles  and  other  articles ;  on  being  satisfied, 
ibeobserved)  that  she  did  not  want  any  just  then,  but  she 
^old  do  hereafter,  fox  she  dealt  in  those  articles,  and  had 
Udwrto  boi^t  of  M.  B.  a  great  chandler  in  Smithfield, 
hit  her  cttstomdrs  did  not  like  his  candles.  She  supposed^ 
iwvever,  if  M«  B«  gave  her  a  character  for  punctuality^ 
%  the  traders  in  Clerkenwd},  would  serve  her  and  give 
^  a  month's  credit.  They  assented  to  the  conditions^ 
boving  M.  B.  particularly  well.  A  few  days  afteiv  she 
ntmned  with  a  written  passage  book,  of  debtor  and  cre« 
ditor  account,  purporting  to  be  an  account  of  goods  de- 
Kvored,  and  of  monies  paid  by  her  to  the  house  of  M.  B^ 
nd  to  have  been  settled  from  time  to  time  by  persons  iu 
M.  B/s  empk>y.  On  the  faith  of  this  book  so  exhibited,  she 
got  credit  for  goods  to  the  amount  of  5/.  which  she  pimo- 
^y  paid;  then  of  102.  which  she  also  punctually  dis^ 
d^uged  at  the  tim.e  agreed  upon :  Then  she  got  credit  for 
^  Imt  was  heard  of  no  mote,  till  several  months  after» 
*l^  it  was  discovered  that  she  had  departed  from  her 
'^<ideiM:e  privately,  and  had  defrauded  other  tradesmen  in 
aiimSar  manner,  at  several  different  residences  in  succes- 
^  in  different  parts  of  the  town.  It  was  also  ascertained, 
tliatno  such  person  had  ever  kept  an  account  at  the  house 
Gt  M.  R  and  that  she  had  sold  the  particular  candles  in 
V^Axi  at  an  inferior  price  as  soon  as  she  received  them. 
^  was  comnultted  for  the  fraud,  and  indicted  for  a  misde- 

^t  her  triid  it  was  objected  that  this  was  a  felony,  or 
^'^g;  that  though  it  was  true  she  did  not  pay  the  de- 
^^  at  the  time  she  [engaged  .to  do,  non  constat  that  she 
^Kloot,  and  docs  not  even  yet,  intend  to  pay  it;  and  that 
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as  to  her  change  of  residence^  that  might  be  matter  of  he^ 
cessity,  indicative  of  no  fraudulent  intention ;  that  if  fraudr* 
lent  intention  must  be  presumed,  it  took  place  at  the  time  of 
her  giving  the  order  for  the  goods ;  that  she  did  it  animo 
fiirandi;  and  that  the  mode  of  proceeding  to  punish  it  had 
been  mistaken,  for  that  the  offence,  if  any,  was  a  felony,  not 
a  misdemeanour.     The  objection,  however,  was  oVer-ruled, 
and  the  prisoner  convicted.* 
Larceniet,  and      Having  noticed  generally  the  line  of  distinction  between 
^^offenccf'"  ^^^^  larcenies  at  common  law  which  are  ordinarily  holden 
punished  by     cognizable  before  a  court  of  session  of  the  peace,  and  those 
■uiute.  which  are  usually  in  practice  reserved  for  the  higher  tribu- 

nals, accompanied  by  observations  on  such  qualities  as  are 
common  to  both  descriptions ;  it  is  but  a  necessary  complex 
tion  of  the  professed  purpose  of  the  work,  to  take  also  a 
cursory  view  of  some  felonies,  as  well  as  some  other  of  the 
more  heinous  species  of  offences,  that  are  directly,  or  in* 
directly,  made  referable  by  statute  to  the  inferior  authority 
particularly.  As  many  of  the  offences  by  statute,  which 
come  under  the  description  of  larceny,  are  not  only  cogni- 
zable in  law  like  all  felonies,  but  are  also  in  practice  usually 
taken  cognizance  of  by  courts  of  session  of  the  peace,  with- 
out any  distinction  respecting  value,  it  is  necessary  to  in- 
troduce the  notice  of  these  statutable  larcenies  by  a  preli- 
minary observation  or  two,  on  the  direct  influence  which 
these  particular  provisions  have  on  them.  The  nature  of 
the  crimes,  then,  is  not,  cannot  be,  changed  by  the  statutes 
in  contemplation ;  for  the  nature  of  a  theft  cannot  be  di- 
vested of  its  characteristic,  f  but  it  must  ever  remain  a  theft, 

•  Perhaps,  at  least,  a  more  plausible  defence  to  this  accusation  woujcl 
have  been,  that  the  false  pretence  used  to  gain  the  credit,  vi«.  the  pas- 
sage-book, and  to  the  exhibition  of  which  the  credit  is  actually  stated  to 
have  been  given,  only  could  have  been  referable  to  the  Jirsi  delivery  of 
goods  to  the  amount  of  5/. ;  for,  at  the  time  of  delivery  of  the  lasl  pared 
of  candles  to  the  value  of  20/.  which  forms  the  subject  of  this  prosecu- 
tion, the  prisoner's  credit  was  established  on  a  different  ground,  and  in- 
dependent of  the  first  transaction,  viz.  on  her  own  punctuality  in  dis- 
charging her  accounts  with  the  prosecutor. 

t  Sec  East.  P.  C  c.  16.  s.  70. 
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tboQgh  it  be  direct^  by  a  statute^  that  if  coiDmitted  Undet 
pBiticular  circumstances,  or  accompanied  by  particular  ad- 
Janets  or  concomitants,  it  shall  not  be  punished  after  the  old . 
mnner  of  fi^onies,  but  after  the  accustomed  manner  of  an 
inferior  species  of  crime,  viz.  misdemeanoiA's.  Thus,  if  the 
lai^ge  of  a  statute  be,  that  such,  or  such  an  act ;  as,  ex.gr^ 
a  felonious  takin^^  or  a  recdving,  under  such,  or  such  cir- 
cuiDstaDGes;  shall  be  punished  as  a  ndsdemeanoury  ox  byjint 
wi  imprisonment^  or  by  transportation  for  a  certain  term^  on 
if  any  other  words  be  used,  in  describing  the  punishment,  to 
tbe  same  effect  (without  any  relation  to  value  in  the  case  of 
Itrceoy ;  or  in  the  case  of  other  ofiences,  to  the  quality  of  the 
o&Dce,  by  superadding  any  reference  to  the  puni»hment  of 
cnmesof  a  more  aggravated  description  *);  such  words  do 
Qot,  nor  are  they  intended  to,  alter  the  nature  of  the  of- 
fence, but  only  to  prescribe  the  limit  of  the  punishment ; 
^  in  that  ease  are  uniformly  interpreted  (except  indeed 
ffiy  psrticular  jurisdiction  be  given,  or  prohibited,  by  the 
sutute  itself)  not  only  to  recognize,  but  even,  as  it  were,  to 
noommend,  the  jurisdiction  of  the  sessions  of  the  peace, 
over  tlie  oSenQe  so  pointed  out. 

Some  of  the  statutes,  which  might  reasonably  be  sup- 
posed to  come  within  the  above  assigned  limit  of  observa^ 
^  however,  having  become  obsolete,  ot  rather,  perhaps, 
operseded  in  practice  by  the  more  essential,  or  more  appro- 
priate modem  provisions^  t  ^^t  for  obvious  reasons,  omit- 
ted here.  Those  which  have  an  imperative  claim  to  notice 
^  the  following : 

The  4  Qeo,  2.  c.  32.  is  for  the  more  effectual  punishing  Larceny  by 
*^er»  of  lead  or  iron  bars  fixed  to  houses,  or  any  fences  [J^** "le^Trom 
l^ging  thereto.     And  enacts  that  ^*  every  person  who  homes,  &c. 
iall  jtcal,  rip,  cut,  or  break  with  intent  to  steal,  any  lead,  %  ^  ^^^  *'  *'  ^' 

*  Ai  ID  54  Geo.  3»  c.  101.  againitt  child>ste&1ing,  where  H  says,  "  of- 
^^^  shall  be  poiMBhcil  at  persons  guilty  of  grand  iarf  eny ;"  wherefore 
^"'vns  of  lesnon,  which  generally  abstain  from  tryti%  offences  abo?e' 
r^  Vaiceny,  de  not  nsually  eotertaif>  prosecutions  ftAf  this  offence. 

tSeeEasLP.  C.  c.  16. 

\  K  eaieaMot  made  of  lead,  iron,  and  glass,  was  detormiped  not  to  be 
^^  this  lUtute.    Senior's  case,  1  Leaob,  S£7. 


146  OFF£NCfi«. 

iron  bar,  iron  gate^  iron  palisadoe,  or  iron  rail,  fixed  to 
any  dwelling-house,  out-house,  coach-house,  stable,  or  other 
building  used  or  occupied  with  such  dwelling-house,  or 
thereunto  belonging,  or  to  any  other  building  whatsoever,* 
or  fixed  in  any  garden,  orchard,  court-yard,  fence,  or  outlet 
belonging  to  any  hpuse  or  other  building,  f  shall  be  deemed 
and  construed  to  be  guilty  of  felony,"  %  and  the  court  be- 
fore whom  tried  shall  have  authority  to  transport  for  the 
said  offences  for  seven  years.  §  And  aiders  and  abettors  in 
the  stealing,  and  receivers  of  any  of  the  said  goods,  shall 
be  liable  to  the  same  punishment 
89Gco.d«c.so.      The  foregoing  act  was  followed  by  another  of  29  Geo.  % 

c  SO.  for  more  effectually  discouraging  the  ofiences  men- 
tioned in  the  former.  The  intentions  of  the  legislature  in 
passing  this  act  were  various.  First,  as  its  preamble  de- 
clares, to  punish  receivers  more  severely,  by  a  specific  pu- 
nishment of  transportation  for  fourteen  years  (instead  of  the 
seven  imposed  by  the  former  statute),  although  the  principal 
felon  should  not  have  been  convicted.  Secondly,  to  subject 
suchoffenden  to  a  more  summary  mode  of  discovery,  and  a 
conviction,  in  addition  to  that  by  indictment,  viz.  belbra  two 
justices  of  the  peace.  Thirdly,  to  enlarge  the  desmipt'um  of 
articles^  for  the  receiving  of  which,  there  being  reason  to 
suppose  them  stolen,  such  receivers  should  be  amenable  to 
the  punishments  inflicted  by  it,  which  is  eflected  by  the 
mention  of  copper,  brass,  bell-metal,  i|nd  solder,  in  addition 
to  those  of  lead  and  iron,  inserted  in  the  former  statute; 
and  also  to  extend  the  description  of  the  premises  to  which 
they  should  appertain^  as  well  as  the  manner  in  which  they 
should  so  appertain.  This  is  eflected  by  the  words  lying  or 
being  in  or  upon^  houses,  outhouses,  mills^  warehouses,  work- 


*  A  church  it  within  the  act.    Hickman's  caic.  Id.  137. 

t  Rails  to  a  tomb-siouc  not  connected  with  the  charch  by  oontigaitj 
are  not  within  th«  act.    R.  ▼.  Davies,  East.  P.  C.  c.  l6. 

t  A  person  having  a  house  for  the  parpose  of  stripping  it  of  the  lead 
is  within  the  provisions  of  the  act.    Munday's  case.  Ibid. 

i  Defendant  under  this  act  may  be  convicted,  and  have  judgment 
for  petty  Urceoj.    East.  P.  C.  c.  l§. 
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ik^  wrettSy  vaults j  yards j  gardens f  orchttrdSf  sHups^  bargeSf 
li^s^  boats,  and  other  vessels. 

Hie  neact  statate  relating  to  the  same  general  subject  is  sce«Hng,and 
21  Geo.  S,  a  68.   It  begins  by  reciting  the  4  Geo.  2.  lately  J*J^^][\^^J^ 
Dodced,  and  then  proceeds  as  follows.    <<  And  whereas  the  other  aniciei* 
stealing  of  copper,  brass,  and  bell-metal  q^uced  to  dwelling-  ^^"^  ^'''^' 
iMwses  and  the  appurtenances  thereto,  is  not  expressly  pro-  8iGeo.3.c.6S^ 
lubhed  and  made  punishable  by  the  said  tecited  act,'*  8lc. 
eveiy  peison  who  shall  (thenceforth)  *^  steal,  rip,  cut,  break, 
or  remove^  with  intent  to  steal,  anjf  copper^  brass,  bell-metal^ 
^fienalj  or  fixture,^  beiTig  Jixed  to  any  dweUing'house,  €mU 
Ik)os^  coach-house,  stable,  or  other  building,  used  or  occu- 
pied with  such  dwelling-house,  or  thereto  belonging,  or  to 
9»j  Other  building  whatsoever,  or  fixed  in  any  garden, 
orchard,  court-yard,  fence,  or  outlet  belonging  to  any  dwel^ 
lu^oose,  or  other  building,  or  any  iron  rail  or  fencings 
set  up  or  fixed  in  any  square,  court,  or  other  place,  (such 
P^Koo  having  no  title  or  daim  of  title  thereto,)  shall  be 
(ittmed  and  construed  to  be  guilty  of  felony ;  and  the  court 
by  and  before  whom  such  person  shall  be  tried  and  con^ 
dieted,  shall  have  power  and  authority  to  transport  such 
SiloD  for  the  term  of  seven  years ;  or  to  order  and  direct 
dtttsuch  felon  be  kept  and  d^tain^d  in  prison,  and  therein 
^tto  hard  labour,  for  any  time  not  exceeding  three  years, 
oor  less  than  one ;  and  within  that  time,  if  such  court  shall 
fit,  such  offender  shall  be  once  or  oftener,  but  not 


*  The  paragraph  in  Italics  is  worthy  of  particular  ohserratioll.  The 
voids  brass,  copper,  bdl-metal,  atensil,  or  fixture,  are  here  pointed  as 
^  stand  in  the  statute-book.  If  they  are  all  to  be  used  substantively^ 
^  Keni  the  grammatical  Construction,  it  does  away  with  the  old  ob- 
P^  respecting  larceny  not  being  to  be  committed  of  any  thing  affixed 
'^^  firsehold  \  for  in  that  way  of  interpreting  the  words,  AVt  utensil^ 
^  Avr  Jixture,  of  whatever  kind  or  composition,  is  within  the  statute. 
'^  ^  geoerally,  indc^,  been  uken  for  granted,  that  utensils  made  of 
^'^t  brass,  or  bell-metal,  were  alone  designed  to  be  protected ;  but 
^  interpretation  was  only  to  be  supported  by  using  copper,  hrass^  and 
^*<fa/,  adjectivdy,  and  applying  them  to  the  substantiTes  utensil 
^fittwe,  in  defiance  of  all  grammatical  construction  of  the  seotence, 
*  ^oBecBced  by  accurate  punctuation. 
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more  tb^Q  \hxi^  pftUicly  whipped."    The  sUtule  gooT  on 
to  annex  similar  punishme^t  la  aU  aiders,  abettors,  re^ 
^eiyei?}  fcc.  a^boi^h  the  principal  felon  ahaH  not  htve 
b^sei^  coBvicted. 
stGefu^c.60.     Th^  la$t  noticed  statute  wns  foUovMl  by  another  of  the 
same  ses^on,  adding  pm^ter  p^^  and  oil^r  pemter^  to  tbe 
articles  enimerated  by  the  former^  and  annexing  the  sane 
deaipripti^n  of  pi^ni4^nents  to  the  oonTictiaD  of  the  ofiienoe, 
a9  weU  op  the  prin<)ipals  aa  the  aoceasavie^  as  had  been  pre- 
scribed bsy  the  ioii^Mdialely  preceding  slatnte. 
Larceny  by         Py  %S  Qeo..  t.  o.  IQ.  the  ofieocf  of  breaking  and  by  force 
tteaiingieador  enteriiur  int^  nJapiea  of  wHii^  or  cawke*  commcnly  called 

blsck  cBwkc  ^^ 

called  black'  blacK-leadjt  ^  ipto  any  wad-hole,  ov  pit,  lAafk,  or  adit,  er 
sSGeo  8  c  10  ^^  ^  ^  ^ame,  with  intent  to  steal,  or  actuaDy  stealing 
'  '  '  the^  i^ff^  the  Baaae>  with  the  offence  of  aiding,  abetting, 
or  ^uu&isting,  oi;^^  coA^maiiding  any  aach  oflenoe^  are  declared 
to  be  feloQ^  pttnishali^hy  commkmmt  ia  the  prison  or  gaol 
^  the^  anmi^t  or  k>  some  home  ^f  correction  within  the  same, 
for  a  time  mi  ejpeeeding  one  jfear^  with  htrnd  labour  during  the 
time^  Ulfd  pMi^  whipping  bjf  the  amumon  hangman,  or  by  the 
fnasf^  %f  smh  hense  of  eorrection,  ai  such  timesj  and  in  such 
manner^  ^  the  eeur^  shaU  tiiinh  proper  ;  or  to  transportation 
for  a  term  not  exceeding  seven  years. 

Persona  transported,  and  returning  from  transportation 
before  the  expiration  of  their  tern  dedared  to  be  guilty  of 
felc^y  spns  cl^gy*  Receivers,  knowing  the  goods  to  be 
stolen,  to  be  guilty,  of  felony,  and  punished  as  persons  are  by 
the  laws  of  the  realm  who  have  bought  or  received  stolen 
goods  knowingly.  ^ 

Larceny  by  The  Stat.  39  Geo.  S-  c.  85.  IS  entitled,  «  an  act  to  protect 

Trf 'k  *^"'d '  '^^^^^^^  against  embezzl^nents  by  their  servants.'^  After 
tenrants*.  recitiDg  t^at  ^^  whereas  bankers^  merchants,  and  others,  are 
S9Geo.s.c.85.  j^  ^^  ©ouTso  of  their  dealings  and  transactions  frequently 
obUged  to  trust  Aeir  servants,  clerks  and  persons  employed 
by  them  in  the  Kke  capacity  of  receiving,  paying,  negocia- 
ting,  exchanging,  or  transferring  mxmey^  goods,  bondSf  btuh 
notes,  bankers^  drafts,  and  other  valuable  effects  and  securtties : 
and  whereas  doubts  have  been  entertained  whether  tbe  em- 
bezzling the  same  by  such  servants,  clerks,  and  others  so 


enplojned  by  tiirit-  masters  amounts  to  felokiy  ^ajf  th«  la^  of 
Ei^lii^,'^  and  it  is  expedient  that  such  ofii^ces  ^houli^  be 
ponished  in  this  siEime  ttiann^  in  both  parts  of  the  united 
lungdom,*'  enacts  and  de^^Iare^  ihat  ^*  if  any  sehrant  or 
clerk,  ot*  ahy  person  employed  for  the  purpose  in  the  capa^ 
citj  of  a  MrVant  br  clerk  to  any  person  o^  persons  wfaom^ 
soe?er,  or  to  any  body  corporate  or  politic,  shall,  6y  virtue 
of  nxk  emplopmsihti  receiye  or  take  into  his  possession  any 
9oney^  goods^  boni^  hUi,  note^  banker's  drafts  tyr  other  valua^ 
M?  security  or  effects,  for  or  in  the  nditie,  or  on  the  atcouht 
of  his  master  or  masters,  or  eihployer  or  employers,  and 
shall  fraiidulently  etnbezzle,  sect*ete,  or  make  away  with  the 
ttme,  or  any  part  Atreof,  every  stich  ofiender  sh^ll  be 
deemed  to  haVe  feloniotbly  stdten  the  same  from  his  tnastei* 
or  masters^  ethplbyeir  or  l^ployers,  fer  Whose  us^,  or  in 
whose  name  or  Ham^,  or  on  whose  account  the  same  was 
or  were  delivered  to  or  tdken  ihtb  the  possession  of  such 
Kirant,  clerk,  or  other  person  so  employed,  although  ^c& 
vmejj  good%  bond,  bill,  note^  banker's  drail,  or  other  va* 
loahfe  security,  was  or  were  no  "odierwi^  received  into  the 
posKssion  of  his  or  their  servant,  clerk,  or  other  person  so 
OBployed ;  and  every  such  offender,  his  adviser,  procurer, 
>iier,  or  abettor,  being  thereof  lawflilly  convicted  or  at- 
^ted,  shall  be  liable  to  be  transported  to  such  parts  be- 
}OQd  the  seas  as  hiB  MBJeaty  by  and  with  the  advice  of  his 
privy  conncil  shall  appoint,  for  any  term  not  exceeding 
^rteen  years^  in  the  discretion  of  the  court  before  whom 
SQch  ofiender  shall  be  convicted  or  adjuged.  **  t 


*  Ba2e]ey*8ca8e,  1  Leach^  SQS. 

t  Some  obserraiicms  bccur  or  the  coiistniction  of  the  different  {nirts 
^  ^  act,  short  as  it  is. 

1*  Reipectiog  the  persons  employed  as  senrantSy  &c.  being  very  in- 
^ittly  described.  The  construction  getierally  giTcn  to  the  words, 
"^3f  tirtse  aftuch  empky merit ^  hast)een  that,  in  indictments  under  its 
'o^ty,  it  wotiM  be  necessary  to  show  Hther  that  the  servant  had  a 
^P^i  direction  to  receive  money  for  his  employer,  or  that  his  office  was 
^  ^  a  desaiption  that  sach  power  must  be  inferred .  As  for  example, 
it  IS  necessarily  itoferitd,  from  the  natare  of  the  office,  that  a  book-keeper, 
ma  coach  or  wag^hi  cotinting-hotise,  if  authorized  to  receive  money  for 
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Larceny  by  ^y  statute  50  Creo.  S.  c.  59.  reciting,  that  it  was  most  ex^ 

coliecton,  re-  pedient  that  due  provision  should  be  made  more  effectually 

ceiTers,  &c.  of  f  t  i        i  n  .  .       r 

public  money,  to  prevent  the  embezzlement  of  money  or  secunties  tor 
50Geo.Sr  c.^.  money  belonging  to  the  public  by  any  collector,  receiver,  or 
other  officer  entrusted  with  the  receipt,  custody,  or  manage*- 
ment  thereof;  it  is  enacted,  That  if  any  person  to  whom 
any  money  or  securities  for  money  shall  be  issued  for  public 
services,  shall,  from  and  after  the  passing  of  the  act,  em- 
bezzle such  money,  or  in  any  manner  fraudulently  i^plj  the 
same  to  his  own  use  or  benefit,  or  for  any  purpose  whatever, 
except  for  public  services,  every  such  person  so  offending» 
and  being  thereof  duly  convicted  according  to  law,  in  any 
part  of  the  united  kingdom,  shall  be  adjudged  guilty  of  » 
misdemeanour,  and  shall  be  sentenced  to  be  transported 
beyond  the  sea,  or  to  receive  Such  other  punishment  as  may 
by  law  be  inflicted  on  persons  guilty  of  misdemeanours,  and 
as  the  court  before  which  such  offenders  may  be  tried  and 
convicted  shall  adjudge*  §  !« 

If  any  such  officer,  collector,  or  receiver^  so  entrusted 
with  the  receipt,  custody,  or  management  of  any  part  of  the 


—  »■ 


his  principal,  but  non  constat  that  the  driver  of,  or  porter  to,  such  coach 
or  waggon,  is  such  a  servant  as  is  authorised  by  his  situation  to  receive 
payment  for  the  delivery  of  goods ;  therefore,  to  bring  such  kind  of  per- 
son within  this  statute,  a  special  authority  ihusl  be  shown,  or  at  least 
a  continual  practice  of  receiving  to  an  extent,  that  such  authority  must 
be  implied.  So,  of  a  butcher's  boy  who  carried  out  his  master's  meat,  a 
brewer's  drayman  who  delivered  his  beer,  or  (which  has  been  a  case 
under  consideration)  the  navigator  of  a  boat,  who  carried  and  delivered 
goods  for  a  boat-owner  carrying  for  hire  on  a  navigable  riv«rd— MSS. 
opinion  of  Mr.  Dampier  on  a  case  referred  to  him  by  a  court  of  quarter 
session,  while  he  was  at  the  bar. 

2.  An  indictment  on  this  statute  must  have  the  requisites  of  an  indict- 
ment  at  common  law,  and  state  the  articles  taken  to  be  the  property  q( 
some  person.     3  B.  &  P.  106. 

3.  If  a  person  take  money  in  one  county,  and  deny  such  receipt  in 
another  county,  he  may  be  well  tried  in  such  latter  county;  but  perhaps 
in  either,  if  there  be  evidence  to  show  that  the  original  taking  was  with 
design  to  embezzle, 

4.  To  warrant  a  judgment  upon  this  statute,  the  words  of  the  act  must 
be  followed  in  describing  the  offence,  but  a  count  may  be  added  for  a 
simple  larceny.    2  East.  P^  C.  c.  18.-^tarUe  Ind,  431 . 


OTFENCEft.  151 

public  revenues,  shall  knowingly  furnish  false  statements 
or  returns  of  the  sums  of  money  collected  by  him  or  en- 
trusted to  his  care,  or  of  the  balances  of  money  in  his  hands 
or  onder  his  control,  such  officer,  collector,  or  receiver,  so 
ofeidin^  and  being  thereof  convicted,  shall  be  adjudged 
goilQr  of  a  misdemeanour,  and  shall  be  adjudged  to  suffer 
the  ponishmait  of  fine  and  imprisonment,  at  the  discretion 
of  the  court,  and  be  rendered  for  ever  incapable  of  holding 
m  eojoying  any  office  under  the  crown*  §  2. 

Now,  by  stat«  52  Gea  3.  c.  63.  the  provisions  against  this  Larceny  by 
deflcription  of  offence  are  extended  as  far  as  the  subject  3|^ri**i[oM* 
leems  capable  of,  for  it  enacts,  **  that  if  any  person  with  58Geo.s.c.0S. 
whom  (as  banker,  merchant,  broker,  attorney,  or  agent  of 
mi  description  whatever)  any  ordnance  debenture,  exchequer 
UU,  navy,  victualling,  or  transport  bill,  or  other  bill,  war- 
rant, or  order  for  the  payment  of  money,  state  lottery  ticket, 
or  certificate,  seaman's  ticket,  bank  receipt  for  payment  of 
•By  loan,  India  bond,  or  other  bond,  or  any  deed,  note,  or 
other  security  for  money,  or  for  any  share  or  interest  in  any 
latioiial  stock,  or  fund  of  this  or  any  other  country,  or  in 
the  stock  or  fund  of  any  corporation,  company,  or  society,* 
established  by  act  of  parliament  or  royal  charter,  or  any 
pover  of  attorney  lor  the  sale  or  transfer  of  any  such  stock 
orfiind,  or  any  share  or  interest  therein,  or  any  plate,  jewels, 
or  (dher  personal  effects^  shall  have  been  deposited^  or  shall  be  or 
femainjfor  safe  custody  ^  or  for  any  special  purpose^  without  any 
(oUhmty^  either  general^  special^  conditional,  or  discretionary,  to 
sell  or  pledge  such  debenture,  bill,  &c.  &c.  or  to  sell,  transfer, 
or  pleoge,  the  stock  or  fund,  &c.  &c.  or  share,  &c.  in  such 
stock  or  fund,  &c.  to  which  such  security  or  power,  &c.  shall 
relate,  shall  sell,  negociate,  transfer,  assign,  pledge,  embez^ 
zle,  secrete,  or  in  any  manner  apply  to  his  own  benefit  any 
sQch  debenture,  bill,  &c«  &c.  in  violation  of  good  faith,  and 
oontrary  to  the  special  purpose  for  which  the  things  before 
loeotioned,  or  any  of  them,  shall  have  been  deposited,  or 
shaQhave  been  or  remained  in  the  hands  of  such  person,  with 
intent  to  defraud  the  owner  of  any  such  instrument,  &c,  or 
^  person  depositing  the  same,  &;c.    Every  person  so  of- 
feocHngin  Great  JSn/amand  Ireland^  shall  be  deemed  guilty 
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of  a  misdemeanour,  and  being  convicted  thereof  shall  be 
sentenced  to  transportation  for  any  term  not  exceeding 
fourteen  jears,  or  may  receive  ^uch  other  punisliment  as 
may  be  by  law  inflicted  on  a  person  guilty  of  a  misdemea- 
nour, and  as  the  court  shall  adjudge.  §  1. 

And  if  any  banker,  merchant,  broker,  attorney,  or  other 
agent,  in  whose  hands  any  sum  of  money,  bill,  note,  draft, 
cheque,  or  order  for  payment  of  money  shall  be  placed, 
wiih  orders  in  wriliTig^  signed  by  the  party  depositing  the  same^ 
to  invest  such  sum  of  money,  or  the  money  to  which  such 
bill,  note,  &c.  as  aforesaid  shall  relate,  in  the  purchase  of 
any  stock,  &c.  or  in  government  or  other  securities!,  or  in  any 
otlter  ways  specified  in  stick  orders,  shall  in  any  manner  apply 
to  his  own  use  and  benefit  any  such  sum  of  money,  bill) 
note,  &c.  &c.  before  mentioned,  in  violation  of  good  faith, 
&c.  and  contrary  to  the  special  purpose  specified,  &c.  witli 
intent  tp  defraud,  &c.  shall  in  like  manner  be  deemed 
guilty  of  a  misdemeanour,  and  incur  such  punishment  as 
aforesaid,  &c.  §  2.^ 

But  this  act  not  to  prevent  persons  hereinbefore  men« 
tioned  receiving  money  due  on  securities  before  mentioned* 

S  8. 

Nor  to  extend  to  partners  not  privy  to  the  oflfenoe.  §  4. 

Nor  to  prevent  bankers  from  disposing  of  securities  on 
which  they  have  a  lien.  §  8. 
Larceny  from       A  Statute  of  Queen  Eliz.  VIE.  8  Eliz.  c.  4.  had  {inter  aiia) 

the  persoD. 

48  Geo.  3.        — — 

c.  129. 

*  ThU  statute  was  passed  in  order  to  remedy  the  defects  of  the  former 
statutes  disclosed  by  the  judgment  iu  Walsh's  case.  4  Taunt.  258.  It  is 
to  be  observed,  that  the  first  section  relates  to  the  articles  therein  men- 
tioned which  are  deposited  for  sqfe  custody  only,  Xhe  second  to  such 
as  are  confided  for  the  very  purpose  qf  being  disposed  qf,  but  to  some 
special  application,  which  special  application  must  be  signified  in  writing 
hy  the  party  confiding  the  okgect  of  trust ;  and  the  terms  on  which  these 
deposits  have  been  respectively,  made,  must  be  proved  to  have  been 
strictly  enforced,  in  order  to  bring  any  embezzlement,  or  improper 
application  of  the  valuables  deposited,  within  the  provisions  of  the 
statute ;  in  other  words,  to  take  the  case  out  of  the  application  of 
the  ordinary  distinction  respecting  the  delivery  of  property,  or  securities 
for  it,  already  explained.  P.  138. 
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Blade  the  crime  of  "  Feloniously  taking  any  money,  goods, 
ordiattels,  from  the  person  of  any  other  privily  without 
k*u  knowledge, "  a  felony  sans  clergy.  Tlie  statute  48 
Ceo.  3.  c.  129.  repeals  so  much  of  the  former  a;;  has  been 
recited,  and  enacts,, that  "every  person  who  shall  at  any 
time,  and  in  any  place  whatsoever,  feloniously  steal,  take, 
mm)  carry  ilway,  any  money,  goods,  or  chattels,  from  the 
person  c^any  other,  whether  privily  zvitlwvt  his  knowledge, 
ofJiof,  but  without  such  force  &r  putting  in  fear  as  is  sufficient 
to  coQsdiate  the  crime  of  robbery,  or  who  shall  be  present 
oiding  and  abetting  therein,  shall  be  liable  to  be  transported 
berond  the  seas  for  life,  or  for  a  term  not  less  than  seven 
years;  or  to  be  imprisoned  only ;  or  to  be  imprisoned  and 
^ept  to  hard  labour;  in  gaol,  house  of  correction,  or  peni- 
tentiary house,  not  exceeding  three  years. 

The  51  Geo.  S.  c.  41.  repeals  so  much  of  a  previous  act  Larceny  trora 
of  IS  Geo.  2.  c.  27.  as  made  the  feloniously  stealing,  &c.  ^Jn„nd8?&c. 
iKreo,   fiistian,    and  cotton  goods,  in   buildings,    fields,  51  Geo.3.c.4i. 
^onds,  and  other  places  for  printing,  whitening,  bleach- 
ujgor  dying  the  same,  felony  sans  clergy  ;  and  enacts,  that 
Piously  stealing  these  articles,  or  any  of  them,  to  the 
vdueoflO^.  with  all  aiders,  assistants,  procurers,  receivers, 
^  shall  be  liable  to  be  transported  for  life,  or  for  a  term 
^  less  than  seven  years ;  or  to  imprisonment  in  gaol, 
Bouse  of  correction^  or  penitentiary,  for  a  term  not  exceed- 
ing seven  years. 

'Hie  7  Geo.  2.  c.  21.  enacts,  that  <^if  any  person  shall  intmt  to  com. 
^i^*  flwy  offensive  weapon  or  instrument,*^  unlawfully  and  "6^0^21  cl  21 
AalicioQsly  assault ;  orf  shall  by  menaces,  or  in  or  by  any 

*  In  early  cases  after  the  passing  of  this  statute,  it  seems  to  have 
"*ta  doubted  what  kinds  of  offensive  instruments  come  within  this 
°^|Mion ;  but  modern  decisions  seem  to  include  every  thing,  even  to 
^^,  if  it  be  such  a  size  as  to  be  capable  of  doing  injury  to  the  per* 
"^t  nd  any  violence  with  it  be  actually  exercised.  Monteth's  case. 
2Uaeh,  708.-1  East.  P.  C.  c.  8. 

t  Thb  statute  comprises  two  speipifie  substances :  1st,  Assaulting 
^  snj  sfiensive  weapon,  with  the  intent  specified.  2d,  Using  me- 
'^  or  other  violent  means  to  produce  similar  intimidation,  for  the 
'^  purpose.    Jackson  ▼.  Randale,  1  Leach,  S67.    But  the  intent 


larccoift. 
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forcible  or  yiolent  manner,  demand  any  mcfney»  goods,  or 
chattels,  of  or  from  any  other  person,  with  felonious  intent 
to  rob  or  commit  robbery  upon  such  person,^  shall  be  ad)udged 
guilty  of  felony,  and  be  liable  to  be  transported  for  seren 
years.  • 

Accesnriet  (o  In  the  progress  of  discussing  the  various  larcenies  ren- 
dered amenable,  directly,  or  indirectly,  to  the  court  of 
sessions  of  the  peace,  by  statute^  the  frequent  occurrence  of 
provisions  respecting  accessaries  to  these  statutable  lar- 
cenies, renders  some  exclusive  luid  connected  notice  of  other 
acts,  which  more  particularly  respect  them,  necessary  in 
this  place*  Accessary,  as  a  colloquial  tefm,  comprehends 
all  persons  who  contribute  to  the  counselling,  contriving^ 
encouraging^  executing,  completing,  and,  as  it  were, 
sanctioning,  the  crime  of  the  principal.  According  to 
technical  precision,  at  least  as  far  as  is  necessary  for  our 
purpose  here,  accessaries  are  divided  into^  1st,  counsellors, 
2dly,  aiders  and  abettors,  anci,  Sdly,  receivers.  Counsel- 
lors, there  can  be  no  doubt,  ex  vi  termini^  means  accessaries 
before  the  fact;  aiders  and  abettors  are  persons  present 
and  assisting  at  the  commission  of  the  offence,  or  at  least 
in  such  a  situation  as,  by  their  presence,  to  encourage  it; 
and  rccervers,  accessaries  after  the  fact.  Such  arc  the 
accessaries  intended  in  the  various  statutes  which  have  been 
noticed ;  and  it  is  necessary  to  observe,  that  the  receivers 
fneritioned  in  them  (the  principal  subject  of  consideration 
here),  are  not,  what  was  understood  by  receivers  at 
the  common  law,  viz.  receivers  of  the  felon,  otherwise 
denominated  comforter^  but  receivers  of  the  stolen  goods. 
With  these  few  preliminary  observations,  we  proceed 
to  the  statutes  themselves,  in  the  order  in  which  they 
occur. 


may  be  collected  from  circumstances,  without  any  actual  demand  of 
money,  &c.  being  made.     R,  v.  Trusty  et  al.  1  East.  P.  C.  c.8. 

*  The  assault  must  be  upon  the  person  intended  to  be  robbed,  to 
satisfy  the  words  such  person.  An  assault  upon  the  driver  of  a  chaise^ 
in  order  to  rob  the  passengers  within,  ex.  gr.  would  not  be  within  the 
statule.    Thona^s  case,  l  Leach,  330. 
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By  3  Wm.  &  Ma.  it  is  enacted,  that  <^  If  any  person  or  s  Wm.  &  Mm. 
persons  shall  receive  any  goods  or  chattel,  *  that  shall  be  ^* '' 
febmoosly  taken  or  stolen  from  any  other  person,  knowing 
the  same  to  be  stolen,  he  or  they  shall  be  detained  as  ao> 
cessaiy  or  accessaries  after  the  fact,  and  shall  incur  the 
same  punishment  as  an  accessary  or  accessaries  to  the 
felony  after  the  felony  committed*'' 

"It  shall  and  may  be  lawful  (thenceforth)  to  prosecute  i  Anoe,  c.9. 
and  punish  every  person  or  persons  buying  or  receiving 
any  stolen  goods,  knowing  the  same  to  be  stolen,  as  for  a 
misdemeanour,  to  be  punished  by  fine  and  imprisonment, 
although  the  principal  felon  be  not  before  convicted  of  the 
said  felony,  which  shall  exempt  the  offender  from  being 
panished  as  accessary,  if  the  principal  shall  be  aflierwards 
convicted." 

The  first  se^on  of  5  Anne^  c.  SI.  enacts,  that  those  5  Amir* c. Si. 
who  receive  or  buy  any  goods  or  chattels  feloniously  stolen 
or  taken  by,  or  shall  receive,  harbour,  or  conceal,  any 
burglars,  felons,  or  thieves,  knowing  them  so  to  be,  shall  be 
taken  and  received  as  accessaries  to  the  said  felons,  and 
^1  suffer  as  the  principals. 

Sect  2.  enacts,  that  if  the  principal  cannot  be  taken, 
c^ery  person  buying  cr  receiving  any  goods  stolen  by  any 
principal  felon,  knowing  the  same  to  be  stolen,  may  be 
pnisecuted  and  punished  as  for  a  misdemeanor,  by  fine 
and  imprisonment,  or  other  corporal  punishment,  as  the 
conn  shall  think  fit,  although  the  principal  felon  he  not 
before  convicted,  &c. 

The  2  Geo.  3.  c.  28.  enacts,  tliat  every  person  whof  Geo.3.c.28. 
shall  buy  or  receive  any  part  of  the  cargo  or  loading  of,  or 
any  goods,  stores,  or  things,  belonging  to  any  ship  or 
^^^1  in  the  river  Thames,  knowing  the  same  to  be  stolen, 
or  unlawfully  come  by ;  or  shall  privately  buy  or  receive 
^y  such  goods,  &c.  by  mffering  any  doorj  window^  or 
shutter  to  be  left  open  or  tmftisiened  between  sun-setting  and 
^'^^ngfor  that  purpose;  or  shall  buy  or  receive  the 

*  This  does  not  extend  to  money.    Gruy*s  case»  1  Leacb»  121.    Nof 
^  bank  notes,  bills,  &c.    R,  v.  Sedy  el  al.  1  Leach,  $l6« 
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same,  or  any  of  Uiem  at  any  time,  in  any  clandestine  man- 
ner, from  any  person  or  persons  idiomsoevcr,  shall,  being 
convicted  thereof  by  due  course  of  law  (although  the  prin- 
cipal felon  or  felons,  offender  or  offenders,  has  or  have  not 
been  convicted  of  stealing  or  unlawfully  procuring  the 
same,)  be  transported  for  fourteen  years  to  [any  of  his 
Majesty  *s  colonies,  &c. 

39&40Geo.S.  By  39  &  ^0  Geo.  3.  c.  87.  the  right  of  traversing  indict- 
ments made  under  this  statute,  is  taken  awav. 

10^.  s.  By  10  Geo.  3.  c.  48.  it  is  enacted,  that  every  person  who 

shall  buy  or  receive  sny  stolen  jeurelsf*  gold  or  silver  plate, 
watch  or  watches^  knowing  the  same  to  have  been  stolen, 
shall,  in  all  cases  where  such  jewels,  plate,  &c.  shall 
have  been  feloniously  stolen,  accompanied  with  a  burglary 
actually  committed  in  stealing  the  same,  or  shall  have  been 
feloniously  taken  by  a  robbery  on  the  highway,  be  triable 
as  well  before  conviction  of  the  principal  felon  in  such 
felony,  burglary,  ot  robbery,  whether  he  shall  be  in,  or  out 
of  custody,  as  after  his  conviction.  And  if  any  person,  so 
buying  or  receiving  such  jewels  or  plate,  shall  be  convicted 
thereof^  he  shall  be  adjudged  guilty  of  felony,  and  be 
transported,  8cc.  for  fourteen  years. 

13Geo.3.c.dl.  By  13  Geo.  3.  c.  31.  persons  feloniously  stealing,  as  well 
as  receivers  of  money ^  cattle,  goodsj  or  other  effects  stolen  or 
feloniously  taken  in  either  part  of  the  united  kingdom,  shall 
be  liable  to  be  indicted,  tried,  and  punished,  in  that  part  of 
it  where  he,  she,  or  they  shall  have  or  receive  the  same. 

S9G(*o.3.  The  22  Geo.  3.  c.  58.  enacts  that  in  all  cases  whatsoever 

when  any  goods  or  chattels,  except  lead,  iron,  copper,  brass, 
bell-metal,  and  solder,  {especially  protected  by  the  other  sta- 
tutes already  recited),  shall  have  been  feloniously  stolen  or 
taken,  whether  the  offence  of  the  person  or  pei'sons  so 
taking  or  stealing  the  same  shall  amount  to  grand  larceny^ 
or  some  greater  offence,  or  to  petit  larceny  only  (except 
where  the  person  or  persons  actually  committing  the  felony 


*  Cornelian  (or  other  precious  stones,  by  parity  of  reasoning)  set  on 
seals,  are  jewels  within  this  description.  R.  v.  Moses,  East.  P.  C. 
c.  16. 
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ilttll  have  bew  alr^dy  convicted  of  grand  larceny,  or  some 
gnsker  oAoce),  every  person  who  shall  buy  or  receive  any 
sodi  goods  fQid  chattek,  knowing  the  same  to  have  been  so 
Ukm  or  stoiea^  shall  be  held  and  deemed  guilty  o^  and 
may  be  prosecuted  for  a  misdemeanour,  and  shall  be 
punished  by  fine,  imprisonment,  or  whippmg,  as  the  court 
ofqimter  sessions f  who  ore  heiiby  empowered  to  try  suck 
ogmiari  or  as  any  other  court  before  v/hich  he,  she,  or 
they  shall  be  tried,  shall  think  fit  to  inflict ;  altlH>ttgh  the 
princ^  fek>n  or  felons  be  not  before  convicted  of  the  said 
feioDy,  and  whether  he,  she,  or  they,  is  or  are  amenable  to 
pistice  or  not :  and  in  cases  where  the  felony  committed 
VQoants  to  grand  larceny,  or  greater  offence,  when  the 
poson  actnoUy  committing  such  felony  shall  not  be  before 
ooDvictedp  such  offender  or  offenders  shall  be  exempted 
from  being  punished  as  acc^ary  or  accessaries,  if  such 
pnadpal  felon  or  felona  shall  be  afterwards  convicted. 

By  sect  2.  search-warrants  may  be  granted  by  justices ; 
>nd  persons  in  whose  custody  such  stolen  goods  shall  be 
fnmd,  they  being  privy  thereto,  shall  be  held  accessaries, 
aod  guilty  of  a  misdemeanour. 

Soch  are  the  statutable  provisions  respecting  accessaries, 
<o  Etf  as  the  olgect  of  the  present  inquiry  render  them  a 
sviqect  of  interest,    which    indeed  is  extremely  limited, 

• 

iittsinudi  aa  in  petit  larcenies,  and  other  ofiences  inferior 
toi^ny,  there  are  no  accessaries  at  common  law,  all  being 
pnacipals :  *  The  reason  given  for  which  is,  that  in  the 
iovest  description  of  offences  it  is  below  the  dignity  of  the 
Ut  to  make  distinction8.f  On  the  subject  of  those  accessaries 
^ier  the  fiict^  receivers,  who,  we  have  seen,  ai*e  the  prin* 
^ple  objects  of  the  foregoing  statutes,  and  for  the  convic- 
^  and  punishment  of  whom^  as  being  the  prolific  source 
^IttcoMnu  depredations,  the  legislature  has  manifested 
^  anxiety,  some  few  additional  observations  appear  to 
he  necessary.  It  has  been  already  observed,  that  receivers^ 
*wrding  to  the  common-law  interpretation  of  the  word, 
*ere  those  who  received,   or  in  any  way  assisted,  the  ot- 

•  2  lost.  183.— 2  Hawk,  c  29.  t  Black.  Com.  3Q. 
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fender  himself;  but  a  receiving  of  the  thing  tUAeti  by  9tch 
offender,  being  only  a  misdemeanour  at  common  law, 
punishable  after  the  conviction  or  outlawry  of  the  jnrinci- 
pal,  by  fine  and  imprisonment,*  it  was  thought  necessary 
by  the  legislature  to  subject  these  receivers  of  stolen  goods 
to  severer,  as  well  as  more  definite^  punishment,  by  making 
them  accessaries  after  the  fad ;  and  also  to  render  them 
amenable  to  trial  and  punishment,  independently  of  the 
conviction  of  the  principal.  For  these  reasons  the  statutes 
which  have  been  just  recited,  were  enacted.  The  few  fot 
lowing  decisions  afford  considerable  illustrations  of  the 
general  purview  and  design  of  them. 

To  constitute  a  guilty  receiver,  he  must  know  the  goods  to 
have  been  stolen^  according  to  the  words  of  the  statutes. 
But  it  is  not  necessary,  or  indeed  it  is  seldom  possible,  to 
give  direct  evidence  of  that  fact ;  but  it  is  to  be  collected  by 
inference  from  circumstances  in  evidence,  as  purchasing  at 
an  unreasonably  low,  and  therefore  at  a  suspicious,  price ; 
at  a  very  unseasonable  hour,  &c.f 

The  things  received  must  properly  come  under  the  de- 
nomination of  goods ;  for  when  a  woman  was  indicted  for 
stealing  a  pocket-bode,  containing  certain  gold  coin,  and  a 
bank-note,  and  at  the  same  time  a  man  for  receiving  the 
same^  knowing  them  to  liave  been  stolen,  the  woman  was  con- 
victed of  the  stealing ;  but  though  there  was  evidence  of  the 
man  receiving  thego^  and  the  note^  there  was  none  of  his 
ever  having  the  pocket-book  in  his  possession.  The  note 
and  the  money  were  decided  not  to  be  such  goods  and 
chattels  as  the  statutes  against  receivers  had  in  contempla- 
tion; and  as  the  pocket-book  was  not  traced  into  his 
possession,  he  was  acquitted.  { 

And    the    indictment   against  the    receiver  need    not 

negatively  aver  that  the  principal  has  not  been  convicted*  § 

When  it  appeared  that  the  prosecutor  was  in  company  for 

two  days  witli  a  person  who  professed  himself  to  be  the 
—  ■  —  ^  _  _  _     11 — —' 

•  1  Hale,  6«0.  t  West's  4:ase,  O.  B.  1784. 

J  O.  B.  1779— R.  V.  Guy,  O.  B.  1788.— Leach,  266 ;  mad  fL  ▼. 
Morris,  Id.  525. 

§  R.  V.  Baxter,  I^eadi,  660.«-5  T.  R.  83. 
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principal  felon,  but  was  not  taken  by  such  prosecutor  for 
soch  felony;  it  was  held,  that  the  receiver  of  the  goods  might 
be  prosecuted.*  And  even  the  principal  would  be  a  good 
witness  against  the  receiver,  under  ^  Geo.  3.f  And  by 
the  same  statute,  a  receiver  may  be  prosecuted,  though  the 
principal  has  been  convicted,  provided  such  principal  was 
guilty  of  petty  larceny  only.:(  A  receiver  indicted  after 
tlie  conviction  of  the  principal,  may  controvert  the  guilt  of 
the  principal,  because  he  may  shew  that  he  received  the 
goods  in  soch  a  manner,  as  to  make  the  conversion  of  them 
a  breach  of  trust  only,  and  not  a  felony.  $ 

And  a  receiver  who  is  employed  by  the  principal  to  deposit 
goods  in  a  place  not  such  receiver's  own  property,  but  that  - 
of  a  diird  person,  whatever  interest  he  may  have  in  the 
stolen  goods,  may  not  be  a  receiver,  according  to  the  con- 
templation of  the  statutes,  but  amenable  as  a  principal  in 
tite  felony,  or  not  at  all  criminally.  || 

Trialof  Prisoners.— When  thegrand  jury  have  agreed  Triab. 
vpon  any  bills,  whether  for  misdemeanours,  or  felonies,  they 
bring,  at  least,  some  of  them  into  court,  that  there  may  be  no 
interniption  in  proceeding  with  the  business  of  the  session. 

So  much  has  already  been  advanced  respecting  misde- 
ineanours,  in  considering  the  subject  of  traverses,  that,  till 
we  come  to  consider  the  indictments  tliemselves,  on  which 
dus  description  of  offences  is  brought  before  the  court, 
little  more  need  be  added  which  is  peculiar  to  ihem ;  ex-  Miidenea. 
^  that  in  the  case  of  prosecutions  for  assaults,  which  ''^"''' 
^««cription  of  indictment  comprehends,  in  general,  much 
the  most  numerous  class  of  offences  brought  before  courts 
<^ session  of  the  peace,  it  is  not  unusual  for  the  prosecutor 
3od  defendant  to  agree  the  matter  before  the  defendant  pleads  pleading 
/o  iktnMctment.  and  then  the  defendant  comes  into  court  in  ^"'*  ii--# 
^  proper  person,  and  pleads  guilty  to  the  indictment ;  and  wUh  the  Pro- 
^  the  prosecutor's  acknowledgment  in  person,  or  the'*^"*°'' 

•  H.T.  Wilket,  Leach,  121.  t  Hasleoi's  case,  O.  B.  1786. 

I  ^.  V.  Baxter,  5  T.  R,  83.  §  R.  v.  Smith,  Leach,  323. 

( ^  ▼.  Bogers  &  Brace,  O.  B.  1817.— 3  Dick.  Pract.  Kxpoi. 
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defendant  proving  (by  a  subscribing  witness)  or  an  aiBdavIt 
made  and  filed,  a  general  release  executed  by  the  pro- 
secutor^  the  defendant  submits  to  a  small  fine,  (to  wit)  such 
as  the  court  is  pleased  to  impose  for  the  offence  against  the 
public  peace. 
Compromise         And  as  this  mode  of  terminating  a  prosecution  (wherein 

'Ib^  co"urT  "^    ^1^^  ^'^J"^'  inflicted  on  An  individual  most  exceeds  that 

which  is  supposed,  in  the  particular  case,  to  be  done  to  the 
public  by  the  breach  of  the  peace)  is,  as  has  been  observed, 
effected  by  a  compromise  between  the  parties  previous  to 
trial ;  so  it  is  not  unfrequently  brought  about  by  the  ro 
commendation  of  the  court  in  different  stages  of  the  pro* 
ceedings ;  and  is,  indeed,  very  frequently  produced  in 
effect  even  after  conviction ;  for  it  is  the  common  practice 
in  Middlesex,  even  after  judgment  and  fine  set,  to  allow 
the  defendant  to  make  a  private  agreement  with  tl^e  pro* 
secutor,  by  an  instruction  from  the  court,  that  the  defendant 
may  speak  to  htm  ;  whereby  it  is  understood,  that  a  remis- 
sion of  the  fine  to  the  king  is  to  take  place,  and  a  portion 
of  it  is  to  be  paid  to  the  prosecutor,  as  a  recompence  for 
the  injury  received  by  him. 

But  Sir  William  Blaqkstone  very  strongly  reprobates 
this  practice  of  permitting  the  defendant  to  speak  with  the 
prosecutor^  as  it  is  termed ;  for,  he  observes,  that  "  it  is  a 
dangerous  practice ;  and  that  though  it  may  be  entrusted 
to  the  prudence  and  discretion  of  the  judges  in  the  superior 
courts  of  record,  it  ouglU  never  to  be  allowed  in  local  or 
inferior  jurisdictions^  such  as  tlte  quarter  sessions^  where  pro- 
secutions for  assaults  are  by  this  means  too  frequently 
commenced,  rather  for  private  lucre,  than  for  the  great  end 
of  public  justice.  Above  allf  it  sliould  never  be  suffered  wJiere 
tlie  testinumy  of  the  prosecuior  himself  is  necessary  to  convict 
tlie  defendant ;  for  by  this  means  the  rules  of  evidence  are 
entirely  subverted,  the  prosecutor  becomes,  in  effect,  a 
plaintiff,  and  yet  is  suffered  to  bear  witness  for  himself;  nay 
even  a  voluntary  forgiveness  by  the  party  injured  ought  not 
in  true  policy  to  intercept  the  stroke  of  justice."  • 

*  4  Black.  Com.  363.    Er«ry  man  who  has  any  expertcnoe  at  a 
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Upon  a  bill  for  felony  being  returned  by  the  grand  jury,  Retain  of 
tk  derk  of  the  peace  calls  every  juryman  by  his  name,  ^^''"  ^?  ^^^ 
who  severally  answer,  to  signify  they  are  present;  and  the   ' 
foreman  of  the  jury  hands  the  indictments  to  the  derk  of 
the  peac^  who  thereupon  says  to  the  jury  thus :  ^*  Gentle- 
men, you  agree  the  court  shall  amend  matter  of  form, 
altering  no  matter  of  substance?"    The  jury  signifying 
their  consent,  the  clerk  of  the  peace  reads  the  names  of  the 
<^ders,  and  offences,  of  every  indictment,  whether  the 
bills  are  found  to  be  true,  or  not  (as  endorsed  by  the  jury) ; 
and  on  those  bills  indorsed  ^<  not  found,"  or  <*  no  true  bill," 
the  clerk  of  the  peace  makes  his  private  mark,  signifying 
as  much. 

The  gaoler  being  called  to  set  his  Prisoners  to  the  bar, 
and  the  crier  being  called  to  make  a  bar,  that  is,  to  dispose 
of  the  company,  that  a  way  may  be  made  open  from  the 
court  to  the  Prisoners,  and  that  the  court,  jury,  and 
Prisoners  may  see  each  other,  one  of  the  Prisoners  is' 
called  to :— «  A.  B.  hold  up  your  hand,"  • 

Though  this  holding  up  of  the  hand  may  seem  a  trifling 
onnunstance,  yet  it  is  of  this  importance,  that  thereby  he 
admits  himself  to  be  the  person  indicted,  • 

However,  the  ceremony  of  holding  up  the  hand  is  not 
^s^pured  in  the  case  of  a  peer,  nor  is  it  of  absolute  necessity 
A  the  case  of  a  common  person,  f 

For  being  calculated  merely  for  the  purpose  of  identify- 
^  the  person,  any  other  acknowledgment  will  answer  the 
P^i^pose  as  well ;  therefore  if  the  Prisoner  obstinately  and 

jasuee  of  the  peace,  mast  concur  with  the  jadge,  in  his  suggestion 
'^(ing  the  motives,  which  too  often  influence  prosecutions  for 
'tKtU;  bat  it  may  fairly  be  asserted,  that  such  motives  do  not  prevail 
'^^io  prosecutions  at  the  sessions  before  justices,  than  at  the  assizes 
^>^jadges,  although  the  rank  and  situation  of  the  parties  prosecuting 
>i  one  or  the  other,  may  somewhat  differ:  and  it  may  not  unreasonably 
K  admitted,  that  the  justices  of  the  peace,  being  bqtter  acquainted  with 
uecharactenof  the  parties  living  in  their  immediate  neighbourhood^ 
^  the  judges  of  assize  can  be,  who  are  mostly  strangers  to  the 
^"^f  are  therefore  at  least  as  adequate  tO  determine  in  what  instances 
^pnciice  generally  ceasurable,  may  be  occasionally  beneficial. 
•  Dih.  c.- 18^.  t  ^  Hale,  2ig. 
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rcontcmptuously  refuse  to  •hold  up  his  hand,  (but  ^confeM  be 

.»  the  person  named,  it  k -sufficient* 

Amlgoment        And  this  is  called  the  arraignment  of  the  Prisoner ;  and 

to  arraign,  is  nothing  else,  but  to  call  the  Pvisoner  to  the 

bar  of  the  courttto  answer  the  mattercbarged'Upon  him  in 

.the  indictment,  t 

QThe  Prisoner  is  to  be.called:to  the  bar  by  his 'name;  and 
.ittiaJaiddoivn  in  Bracton,  that,  though  it. be  uponandndict- 
>ment  of  the  .highest  nature,  he  must  be  brought  *to  the  bar 
frithout  irons,  or  any  manner  of  shackles  or  ^bonds ;  >unless 
there  be  wufen/danger  of  an  escape,  iutwhich  case  alonehe 
nn^be-seoured^witfa  irqns;  but  Prisoners  now  usiiaUycome 
wiUi  their  shackles  upon  their  legs,  for  fear  of  an  escape,  but 
atand  at-thebarolherwise  unbound  until  they  receive  judg- 
ment. X 

The^rraignment  of  a  Prisoner  therefore  cousists  of  these 
>parts: 

'1st  Tbecalllngthe  Prisoner  to  the  bar;  as^hea  been  stated. 
2dly.  Reading  the  indictment  distinctly  to  him  in  Eng- 
lish, that  he  may  fully  understand  his  <$harge« 

9dly.  Demanding  of  .-him  whether  he  he  guilty,  or  not 

guilty;  §  in  the  following  manner:  ^^Ycu  A.'B.'Siand  fn» 

dieted  k/  the  name  qf  A.  B«  for  that  youy  •&€.*'  .so  read  the 

indictment  throuf^b,  and -then  ask  the  Prisoner,  ^'  Hew  say 

yoUf  A.  B.  are ymi guilty yernot, guilty  f 

Reply  of  de*        If  he  answer  that  he  is  j^uilty,   then  the  confession  ii 

feadaDt.         recorded,  and  no  more  done  till  j  udgment ;  (|  except  indeed; 

that  witnesses  are  frequently  examined  in  cases  whet:e  the 

punishment  is  in  any  respect  discretionary,  in  order  to  ascer* 

tain  the  degree,  or  quality,  of  the  offence,  before  the  sentence 

is  pronounced,  that  one  may  be  proportioned  to  the  other. 

If  he  make  no  answer  at  all,  and  will  not  plead,  he  shal 

have  the  same  judgment  as  if  he  had  confessed  the  indict 

meut** 

But  if  he  say  not  guilty ^  he  is  then  asked,  <<  hcnv  will  yo 
be  tried  ?"  to  which  the  common  answer  is,  •*  By  God  am 

*  4  Black.  Com.  395.  f  S  Hale,  Sl6. 

t  Ibid.--4  Black  Com.d^S.  $  Ibid. 

^ .      M  Dalt.  185.  •  •  IS  Qeo.  3.  ^..^ 
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ike  ccxmiTy  :**  then  the  clerk  says,  ^^  God  send  you  a  good 
idiwerance;**  and  writes  over  the  Prisoner's  name  on  the 
indictment,  po.  se  ;  that  is,  ponit  se^  puts  himself  upon  God 
aod  the  country,*  or  other  words  to  that  effect. 

But  if  the  Prisoner  have  any  matter  to  plead,  either  in 
abatement,  or  in  the  bar  of  the  indictment,  as  misnomer,  a 
fimoer  acquittal,  former  conviction,  a  pardon,  or  other 
matter,  he  pleads  it  without  immedktely  answering  to  tba 
felony.  | 

Here  then  we  must  pause  awhile,  in  the  proceeding  of 
die  Court,  in  order  to  consider  the  indictment  itself,  and  its 
eomponent  parts :  and  although  an  outline  of  the  law  on  this 
momentous  and  intricate  portion  of  the  proceedings  is  all 
tlat  comes  within  the  compass  of'  a  mere  manual  of  this 
(Inscription,  the  items  must  be  necessarily  numerous. 

Two  subjects  relative  to  indictments  first  present  them-  The  indict- 
sdves,  viz.  the  Caption  of  the  indictment,  and  the  Bill  "^°'' 
itself.    For  the  caption  is  no  part  of  the  bill,  but  it  is  the  Caption. 
^le  or  preamble ;  and  every  such  caption  is  erroneous 
vUch  does  not  set  forth  with  proper  certainty,  both  the 
conn  in  whkhy  and  the  jurors  by  tuhom^  and  also  the  time 
ud  place  at  whichy  the  indictment  was  found.    The  re- 
<^a1  of  the  indictment  as  it  stands  upon  the  file  of  the 
court  where  it  is  taken  is  short,  only  thus: — "  The  juror  $ 
of  our  Lord  the  King  upon  their  oath  present^  ^c."  but.  wheo 
ibe  record  is  removed  from  the  inferior  court  by  ^eriiorqrip 
^  a  superior  one,  the  caption  must  be  prefixed,  and  must 
^  fuU  and  explicit,  and  contain  ell  these  particulars.  % 

^y  v^'  *  •  •  \     ^^it  remembered  that  at  the  General  Quarter  Form  of  tfac 

(totmL)       J  Session  §.  of  the  Peace  of  our  Lord  the  King,  Caption. 
*^Wfin  at  the  (Acff,  or  castle,  or  sessions  house,  or  as  the  fact 

"9^)8t ......  for  the  county  of aforesaid,  the  ....  t( 

^  tf in  the year  of  the  rei^job  of,  ^c.  hjefor^ 

•  8  Hale,  119.       t  8  Hale,  219,      J  1  Hawk.  c.  25.-2  Hale,  l65. 

S  If  ID  indictment  be  found  at  an  adjourned  session,  the  particulars 
^  appear  00  the  caption,  as  when  the  sesstoa  b^n,  before  whom 
^  8cc— B.  V.  Fiah^T,  tt  al.  2  Sir.  866. 

i  Ifia  impossible  day  be  inserted^  the  procecd^ogi  wW  be  h«14  ior 
**amt,  on  demurrer,  i  T.  j^.  3l€[. 
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A.  6.,  C.  D.y  £.  F.y  EsauireSf  and  6.  H.  Clerk,  and  others  their 
companionB,  Justices  ot  our  Lord  the  King»  assigned  to  keep 
the  peace  of  our  said  Lord  the  King  in  and  for  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  tres* 

E asses,  and  other  misdemeanours  committed  in  the  said  county, 
y  the  oath  of  P.  Q.,  S.  T.,  &c.  (naming  the  jurors)  twelve 

jurors,  good  and  lawful  men  of  the  said  county  of then 

and  there  empannelled,  sworn,  and  charged  to  enquire  for  our 
said  Lord  the  King  and  the  body  of  the  said  county,  it  is  pre- 
sented  as  followeth,  that  is  to  say,  &c.  &c, 

Reqoisites  in  As  to  the  INDICTMENT  itself; — the  requisite,  and  most 
an  iadictment.  considerable,  parts  of  it  are,  1st,  the  name,  and  addition,  of 
the  party  offending ;  2d,  the  day  and  year  of  the  offence 
committed;  3d,  the  place  where  it  was  committed;  4th, 
upon,  or  against,  whom  committed ;  5th,  the  manner  of  the 
commission  of  it;  6th,  the  fact  itself,  and  the  nature  of  it; 
7th,  the  conclusion. 

In  Lord  Hale's  description  of  an  indictment,  viz.  that 
*^  it  is  a  plain,  brief,  and  certain  narrative  of  an  offence 
committed  by  any  person,  and  of  the  necessary  circum- 
stances that  concur  to  ascertain  the  fact  and  its  nature," 
we  recognize  all  the  foregoing  particular  requisites.    Befpre 
we  come,  however,  to  give  them  a  more  ample  consideration 
indimdually^  a  few  general  observations  on  the  structure  of 
indictments  may  not  be  either  misplaced,   or  irrelevant. 
Certainty  may  be  termed  the  polar  star  of  all  legal  pro- 
ceedings, but  it  is  eminently  so  of  all  criminal  cases ;  for 
without  it  no  man  would  know  against  what  accusation  he 
bad  to  defend  himself.  For  this  reason,  as  every  kind  of  crime 
stands  on  its  own  particular  circumstances,  there  must  of 
course  be  a  peculiar  rule  observed,  and  a  particular  tech- 
nical language  to  a  certain  degree  used  in  describing  it. 
This  observation  is  correct  even  when  applied  to  common 
law  indictments  for  crimes,  the  legal  descriptions  of  which 
are  of  somewhat  a  more  generic  kind ;  but  for  those  nu- 
merous species  of  offences  created,  or  declared,  by  statutes^ 
certainty  to  a  greater  degree  of  minuteness  in  the  descrip- 
tion of  the  specific  offence  at  least,  but  generally  also  re« 
specting   the  mode  in  which  it  has  been  perpetrated,   oi 
other  concomitant  circumstances,  is  required :  as  ex.  gr. 
in  an  indictment  for  obtaining  money  by  false  tokens,  oi 


TRIAL  OF  PRISONERS.  165 

goods  under  false  pretences,  upon  the  statutes,  it  must  not 
m&e\y  state  the  offence  generally  in  conformity  with  the 
description  of  it  in  the  statutes,  but  must  set  out  the  false 
tokens  or  pretences  themselves,  on  the  face  of  the  record, 
by  means  of  which  the  offence  was  perpetrated.* 

It  may  be  necessary  however  in  the  general  view  now 
taking  of  the  subject,  to  observe,  that,  though  there  must 
be  a  description  sufficiently  ample  to  comprehend  the 
offence  with  certainty,  superfluous  and  immaterial  aver- 
ments, if  what  remains  after  taking  them  away  be  sufficient, 
will  not  vitiate  the  record  altogether,  but  may  on  arrest  of 
jadgment  be  rejected  as  surplusage,  f 

Although,  however,  every  indictment  must  contain  a 
complete  history  of  such  circumstances  as  constitute  the 
crime,  without  inconsistency  or  repugnancy ;  yet,  except  in 
certain  cases  where  technical  expressions,  having  by  long 
use  growii  into  law,  are  required  to  be  used,  the  same  sense 
k  to  be  put  on  the  words  of  an  indictment  which  they  bear 
in  ordinary  acceptation ;  and  if  the  sense  of  any  word  be 
amlMgaoas  according  to  that  rule  of  interpretation,  it  must^ 
be  construed  according  to  the  context  and  subject  matter, 
in  order  to  make  the  whole  consistent  and  intelligible. 
Tims  the  word  untile  may  be  taken  to  be  tiz^clusive  or 
er-closive^  of  the  day  to  which  it  is  applied,  according  to 
the  context  and  subject  matter.  X 

Ist.  Then  the  name  of  the  party  indicted  regularly  xame. 
ought  to  be  inserted,  and  inserted  truly,  in  every  indict- 
ment.    But  if  a  mistake  be  made  in  it,  and  the  defendant 
appear  to  it  and  plead  not  guilty,  he  cannot  afterwards 
take  advantage  of  the  error.  § 

Bot  an  indictment  that  the  King^s  highway  in  such  a 
place  is  in  decay  through  the  fault  of  the  inhabitants  of 
such  a  town,  is  good  without  naming  any  particular  per- 
B     So  for  keeping  a  disorderly  house,  the  evidence  of 


*  1  Leacb,  4S7.  R.  v.  Holland,  5  T.  R.  607>  and  posi  Precedents. 

't'  H.  V.  Morris,  1  Leach,  127-  and  post  Precedents. 

X  R.  ▼.  Stevens  et  al.  5  E.  R.  244.  §  2  Hale,  174. 

I-  9  Bawk.  c  35.— Jonson  v.  Stewart,  1  T.  R.  748. 
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wbidi  16,  that  disorderly  persons  frequent  it,  whos^  viewf 
probably  cannot  precisely  be  aicertained.^ 

Also,  '*  in  all  indictments  on  which  process  of  outlawry 
lies,  to  the  names  of  the  defendants  additions  shall  be  made 
of  their  estate,  or  degree,  or  mystery,  and  of  tl^e  town  or 
hamlets,  or  places,  and  counties  whare  they  were,  or  be^ 
conversant'*  t 

If  the  christien  name  be  wholly  mistaken,  this  is  regu- 
larly fatal  to  all  proceedings :  but  otherwise  if  only  tbG 
mcmner  of  spelling  be  incorrect 

But  a  person  cannot  take  advantage  of  a  mistaken  sur-' 
name  in  an  indictment^  either  by  plea  in  abatement  or 
otherwise,  notwithstanding  such  surname  have  no  affini^ 
with  his  true  one ;  X  &t  least  so  great  authorities  have  laid 
down  the  law ;  but  it  has  been  lately  questioned.  § 
-  However,  every  other  misnomer  of  the  defendant,  except 
that  of  the  surname,  is  decidedly  fatal ;  for  a  misnomer  of 
the  defendant's  name  of  baptism  may  be  pleaded  in  abate- 
ment of  an  indictment  ||  But  a  defendant  to  an  indict- 
ment for  a  misdemeanour,  cannot  plead  over  to  the  charge, 
after  a  plea  in  abatement  for  a  misnomer,  on  which  issue  is 
taken  and  found  against  him.  *  * 

And  it  is  necessary  also  to  give  every  person  his  proper 
addition  or  title,  and  it  is  fatal  if  it  be  not  done.  If  a  man 
have  several  titles,  he  must  be  described  by  the  most 
honourable ;  and  if  he  have  none  by  birth,  office,  creation 
or  reputation,  and  he  be  described  by  any  such  ;  or  where 
a  gentlewoman  is  named  merely  spinster,  or  a  yeoman  is 
named  gentlemem^  and  in  all  such  like  cases,  if  such  matter 
be  pleaded  in  abatement,  and  found  for  the  person  who 
pleads  it,  the  writ  shall  abate,  ff 

But'a  trader  may  be  sued  either  by  his  degree  or  rank 


•  10  R  R.  83.— E.  P.  C-  651.  Str.  497. 
t  1  Hen.  5.  c.  5.  J  2  Hawk.  c.  S5. 

§  10  E.  R.  83.  II  2  Hawk.  c.  25. 

t*  R.  V.  Gibson,  8  E.  ^.  107.         1 1  «  Inst.  699. 


Ob  wooxiyr  independents  of:  hu  ]  trade^  or  hjr  die  tmmer  of'  U* 
Tocation.* 

Geatlemsn,  oc  eaqnire^  are  either  of  them  good  addi- Proper  titles  • 
tWK  &r  the:  estate  and  de^ee  of  S'man,  gentlewomanjfop^^"'^°^^ 
tint  oE  a  woman.     Labourer  is  also  a.  good  additian  for  die 
estate  and  degree  of  a  man,  but  not  for  that' of:  a/ woman; 
md  widows  ain^e  woman,  wife  of  J.  S..  spuista*,  are  good 
additiana  of  the  estate  and  degree  of  a. woman;  bnt  bun- Additiom 
gesB,  and  citizen,  and  servant^  are  all  of  diem  ts^- general,  ZJ^^^,^^  ^^* 
and  therefore  not  good  additions  of  the  state.*  ov  dej^nee: 
cfthfT  of  a. man,  or  woman*  f 

And  if  several  defendants^  of  difiSbrent.  names^  bave^theSereral  de- 
addition,  it  is  salest  to  repeat  the  addidon.  after  eaeh  fj^"^^  ^^^ 
afiplying  it  pardoultfly  to  every,  one  of  them;  andtioos, 
wbere  a  iatliec  hadi.  the  same  name^  and.thBisame  addition^ 
widi  a  defiendant^.  being  his  son,  &  writ'is:abateable,.  unless- 
it  add  the  addidon  of  the  younger  to  the  other  additions*; 
but.  wfaece  the  &ther  is  alone  the  defendant,,  it  is  said  that: 
is  no  need  of  the  addidon.  of  the  elder.    And  if  the* 
he  in  the  custody  of  the  Tnarshal^  and*  so  declared^ 
it  issaid that  the counti isigood withont the addi-' 
don  of  the  younger,  unless  the  father  of  the  same  name  and- 
addition  be  also  in  the  custody  of  the  marshaL  t 

It  is  B  fatal  fault  to  apph/  such  additions  to  ^^*  name* Addition  after 
HF&tcft  oovms  under  the  aUas-  dictus  only,  and  not  to  the  firstr^'^^ 
name:  but  it  is  said  not  to  be  material  whether  any  addi^ 
tion  be  put  to  the  name  which  conies  under  alias  dictus,  or 
net;  because  what  isso  expressed  is  not  material.  §. 

The  additions  of  the  estate^  degree:  and  mystery  of  the.Mystery  at  the 
pv^y  ace  not:  sufficient,  unless  ihej  be  the:  same  which  ^^'"^^'^"^' 
he  had  at  tfaetimeof'tite  writ;  and  in  this  respect  such 
additions  differ  irom  that  of  plaee^  which  is  sufficiandy 
shown  by  namiBg  the  defendant  late  of  such  a  places 

Aiso  sash  addidon.  must  be  expressed  in  such  manner, 
diat  it  may  plainly  appear  to  refer  to  the  party;  andthere*^ 
tore  it  is  notwell  expressed  by  the  addidon  of  his  mystery, 


• 


*  t  Lord  Raym.  1546.  ~       f  2  Hiw4.  £3.  X  M  Hawk.  $3, 

I  SinuiU  Ek  C.  6S^— 1  Leach;d^6. 
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naming  him  son  of  A.  of  B.  batcher,  becaiue  batcher 
refers  to  A*  rather  than  to  the  son.* 

The  word  mystery  includes  all  lawful  arts,  trades,  and 
occupations;  and  if  one^  under  the  degree  of  a  gentleman, 
haye  divers  of  such  arts,  trades,  or  occupations,  he  may  be 
named  by  any  of  them,  t 

But  the  addition  of  &rmer,  seems  to  be  an  insufficient 
addition,  because  if  any  mystery  be  implied  to  the  notion  of 
it,  it  is  that  of  husbandry,  of  which  husbandman  is  the 
proper  addition* 

With  respect  to  place  of  residence,  it  is  a  good  addition 
of  this  kind  to  name  the  party  late  of  such  a  parishyX  in 
which  respect  this  addition  difiers  from  that  of  the  estatej 
degree,  or  mystery;  and  it  is  said  that  if  a  defendant  be 
named  of  A.  and  late  of  B.  it  is  sufficient  to  prove  either 
addition.  §  But  in  an  indictment  for  an  assault,  defendant 
was  described  as  late  of  A.  in  the  county  of  B.  without 
stating  that  A.  was  a  parish ;  it  was  holden  bad ;  although 
the  offence  was  laid  to  have  been  committed  at  the  parish 
aforesaid  ;  for  some  certain  venue  must  appear  on  the  face 
of  the  record,  and  here  the  offence  is  laid  at  the  parish 
aforesaid^  and  no  parish  is  mentioned.  || 

If  several  persons  be  indicted  for  an  offence,  misnomer 
or  want  of  addition  of  one,  quasheth  the  indictment  only 
against  him,  and  the  rest  shall  be  put  to  answer,  for  they 
are  in  law  as  several  indictments.**  Although  a  cmitary 
doctrine  hath  been  advanced,  f  f 

A  person,  though  his  name  be  mistaken,  is  not  obliged  to 
take  advantage  of  it ;  and  therefore  if  a  person  be  indicted 
and  acquitted  of  a  crime,  and  aflerwards  he  be  indicted 
for  the  same  ofience,  in  which  second  indictment  the  crime 
is  described  to  be  the  same  in  substance,  with  some  varia- 
tion of  the  name  or  addition,  &c.  he  may  make  good  the 
variance,  by  averring  that  he  was  the  same  person  meant 
in  both.  X  t 

*  2  Inst.  670.— 2  Hale  177.  t  2  Inst  668. 
X  R.  V.  Yandell,  4  T.  R.  541.  §  Sir.  924. 

II  R.  ▼.  Maihews,  2  Leach,  664.-^5  T.  R.  162. 

•  •  2  Hale,  177.       1 1  2  Hawk.  c.  23.        %%  2  Hawk.  c.  23. 
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Ai  in  the  name,  so  the  addition  of  the  party  indicted.  Most  make  hit 
ought  to  be  inserted,  and  inserted  truly ;  yet,  if  the  party  ^^^i^^^^^ 
be  indicted  by  a  wrong  addition,  and  he  plead  to  that 
indictment  not  guilty^  or  answer  to  that  indictment  upon 
his  arraignment,  he  shall  not  be  received  after  to  plead 
Usity  of  his  addition,  for  he  is  concluded,  and  estopped  by 
his  plea  by  that  addition.* 

Therefore  he  that  will  take  advantage  of  the  misnomer  And  do  it  vpon 
of  his  name,  or  addition,  must  do  it  upon  his  arraignment,  ^Jl^^l""^ 
aod  the  entry  must  be  special. 

After  all,  there  is  little  advantage  accruing  to  the  Priso-  What  adTan. 
ner,  by  means  of  these  dilatory  pleas;  because  if  the  ex«  J^nduu  * 
cqition  be  allowed,  anew  bill  of  indictment  may  be  framed, 
Kcording  to  what  the  Prisoner  'in  his  plea  avers  to  be  his 
troe  name  and  addition.  For  it  is  a  rule,  upon  all  pleas 
of  abatement,  that  he  who  takes  advantage  of  a  flaw,  must 
It  the  same  time  show  how  it  may  be  amended. 

Therefore  the  safest  way,  in  criminal  cases,  is  to  allow 
the  party's  plea  of  misnomer,  for  he  that  pleads  misnomer, 
most  in  the  plea  set  forth  what  his  true  name  is,  and  then 
l^ooDcludes  himself;  and  if  the  Grand  Jury  be  not  dis* 
citiuged,  the  indictment  may  presently  be  amended,  and 
fEtorned  according  to  the  name  he  gives  himself,  f 

The  statute  of  additions,  however,  and  what  has  gone  Name  and  ad. 
k&re  on  this  subject,  refer  only  to  the  defendant,  and  do  Jl!^'!,]^*"'^ 
Botaflect  the  prosecutor,  or  any  other  parties  mentioned  in 
tie  indictment ;  and  therefore  with  respect  to  these  no 
^iion  can  be  necessary,  unless  such  distinction  become 
io  in  order  to  render  it  intelligible  to  the  party  accused, 
*iH>  are  his  accusers.  %  Still  however,  wherever  the  ofience 
(Qttist  of  acts  done  by  the  defendant,  connected  with 
^ers  other  persons,  those  persons  must  be  sufficiently 
^^Kribed  not  to  admit  of  uncertainty.  }  Some  cases  in* 
^  fi>rm  exceptions  to  this  rule,  as  has  already  been  ob- 
Krred,  but  these  arise  from  necessity,  viz.  that  they  are  in 

*  9  E.  R.  197.  t  S  Hale,  175.—  4  Black.  Com.  335. 

HLoch,  86l.  §  2  Hawk.  c.  35. 
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all  probabiKty  altogelhfr  unknown,  m  wiudi  csie  diej  are 
ao  described,* 
Timeof  tbe         2.  As  to  th«  day  and  year  of  the  offence  conunktsd.  Thifl 
•feo<^«*  1^  necessary  to  be  contained  in  the  indictment.    For  it 

is  laki  down  as  an  undoubted  principle^  in  all  the  boob 
that  treat  of  this  matter^  thai  no  indictment  whatsoever 
can  be  good  without  precisely  showing  a  certain  year  and 
iay  of  the  material  facts  alleged  in  it.  But  if  an  indict- 
ment lay  the  oflbnce  on  an  uncertain,  or  imposaible,  dajt 
as  where  it  lays  it  on  a  future  day,  or  lays  one  dxA  the 
same  ofienoe  at  different  days,  or  lays  it  on  such  a  day 
which  makes  the  indictment  repugnant  to  itself  it  is  void ; 
and  it  hath  been  ac^udged;  that  no  defect  of  this  kind  can 
be  helped  by  the  verdict  f 

The  hour  was  seldom  necessary  to  be  laid  in  the  indict- 
ments at  courts  of  session  of  the  peace,  as,  except  buff^arjy 
few  offences  took  their  completion  from  the  htmr  at  which 
they  were  committed ;  but  bow  by  some  recent  statutes  (as 
one  ibr  the  protecticm  of  game,  :|:  and  a  few  others,)  the  hour 
becomes  a  necessary  ingredient  to  bring  some  very  common 
ofi^nces  within  the  statutes,  in  order  to  show  that  tfaey  were 
committed  between  the  limits  affixed,  on  which- dnpoids  the 
nature  of  the  ofl^nces. 
Offenccft  com*      If  the  ofifence  be  committed  on  the  night  before  midnight, 
Schtf  **  ^    ^*  ravifX  be  laid  in  the  indictment  as  of  the  day  before ;  and 
if  after  midnight,  as  of  the  day  after.     Except,  at  leasts  in 
such  cases  as  that  la^t  adverted  to,  wherein  it  becomes  ne*^ 
cessary  to  lay  the  oflfence  as  having  been  committed  after 
a  certain  hour  of  one  day,  and  before  a  certain  hour  of  the 
succeeding  day ;  for  that  is  the  essence  of  the  pfienoet 
Set  forth  under  '  Insetting  forth  the  time  when  the  facts,  occun^d,.  it  is 
a  scilicet.        Tjsual  to  do  it  under  a  scUiceiy  or  to  wit,  and  so  &r  as  re* 
ducing  what  before  was  stated  generally  or  ambiguously  to 
precision,  it  is  not  only  allowable,  but  tisefiil;  but  it  must 


I  I       I    >        W^W^^M 


^  2  East,  P.  C.  651.-HS  Hale,  181. 

t  2  Hawk.  c.  26.-^R.  T.  Hsynes,  4  M.  &  S.  9H. 

t  57  Geo.  3*  c.  go. 
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not  be  repugnant  to  the  premises ;  must  neither  increasei 
nor  diminish  them ;  but  must  be  merely  explanatory.* 
When  the  precise  time  is  material,  and  enters  into  the  sub^ 
stance  of  the  description  of  the  offence,  though  laid  und^ 
scUicet,  it  is  conclusive  and  traversable,  and  must  be  in* 
taded  to  be  the  true  time,  and  if  repugnant  to  the  pre- 
miseswill  vitiate,  f 

h  indietmeiits  for  assaults  there  need  not  be  a  r^)etition  Assanld. 
of  the  time,  or  even  a  reference  to  it,  as  the  time  first  laid 
will  be  connected  with  all  the  subsequent  facts.     But  in  in- 
dictments for  felony  it  is  otherwise,  and  especially  where  the  Felonies. 
cnme  consists  of  a  continuation  of  facts.  | 

In  short  ev^y  material  fact  which  is  issuable  and  triable, 
omst  be  laid  with  time  and  place.  § 

Where  an  indictment,  however,  charge  a  man  with  a  Ominiom. 
bare  omission,  such  as  not  scouring  a  ditch,  or  repairing  a 
cottin  piece  of  road,  which  he  may  be  bound  to  do  by  te« 
Bare,  or  prescription,  time  is  not  necessary  to  be  stated,  be- 
caiue  it  is  a  present  evil  which  i^  complained  of.  || 

3.  As  to  the  place  where  the  offence  was  conunitted.  Hie  Place  whera 
Tome  is  a  necessary  ingredient  in  the  indictment  for  the  ^ 
tiial  of  any  ofifence.  At  common  law  the  venue  should  be 
lud  in  the  county  where  the  offence  is  committed,  although 
Aediarge  may  in  its  nature  be  of  a  transitory  kind,  as  se» 
ditiouft  words;  and  it  does  not  lie  on  the  prisoner  to  dis- 
prove the  ofifence  in  the  county  where  laid,  but  it  is  expected 
ix  die  prosecutor  to  prove  that  it  was  committed  within  it* 
In  former  times  it  was  thought  right  that  every  ofifence 
^'Qght  to  be  tried  in  the  neighbourhood  where  committed; 
in  modem  ones  a  different  notion  prevails,  viz.  that  there  is 
the  best  proipect  of  impartiality  among  strangers ;  whence 
^y  provisions  by  statute.**     However,  it  would  lead  us 

bio  mudi  too  wide  a  field  of  inquiry  here  to  pursue  this 
>%ct  to  any  great  length.    It  is  sufficient,  for  all  the  pur- 

•  5  E,  R.  252.  t  Black.  R.  495. 

I  2  Hile,  178.  §  5  Term  R.  620. 

I  2  Hawk;  e.  25.  and  post  Precedents, 

**  38  Geo.  3.  c.  52.^51  Geo.  3.  c.  100.— 53  Geo.  3.  c.  108.  aod 
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poses  of  a  session  of  the  peace  to  observe,  that  where  a  statate 
has  made  an  offence  cognizable  by  trial  in  any  other  county 
or  place  than  that  where  it  was  committed,  it  is  sufficient  to 
show  that  the  offence  comes  within  the  description  so  pro- 
'  vided  for ;  and  as  to  those  offences  which  are  not  the  sub- 
ject  of  any  such  special  provision,  the  old  common  law  rule 
applies,  viz.  that  in  general  the  venue  must  be  laid  in  the 
county  where  the  offence  is  alleged  to  have  occurred.  But 
it  sometimes  happens  that  an  offence  is  inchoate  in  one 
county,  and  completed  in  another.  In  such  cases,  as  where, 
ex.  gr,  a  person  writ  a  letter  containing  indictable  matter 
in  one  county  and  put  it  into  the  post-office  there,  to  be 
conveyed  as  addressed  to  a  person  in  another  count}',  the 
offender  may  be  indicted  in  either.*  So  if  a  nuisance 
commence  or  be  committed,  in  one  county,  and  it  jextend 
into,  or  affect,  the  public  in  another,  the  offender  may  be 
indicted  in  either,  f  If  facts,  however,  be  laid  as  to  the 
place,  with  repugnancy  or  uncertainty,  the  indictment  ^iH 
l)e  bad,  and  even  a  verdict  would  not  cure  the  defect ;  as  if, 
for  instance,  two  or  more  places  are  mentioned  in  the  re- 
cord, and  the  offence  is  laid  to  have  been  then  and  there 
committed,  it  is  uncertain  to  which  of  the  places'  mentioned 
the  then  and  there  refers4  But  though  a  place  where  the 
offence  occurred  must  be  laid  in  the  indictment,  it  is  suffi- 
cient if  it  be  proved  in  evidence  to  have  happened 'within 
•  the  county,  i.  e.  within  the  jurisdiction  of  the  court ;  except, 
indeed,  those  particular  instances  wherein  the  place  is  of  the 
essence  of  the  crime,  as  is  frequently  the  case  with  many 
sorts  of  nuisances. 
Penomtgafost     4.  As  to  the  person  against  whom  the  offence  was  com- 

iHTnoiD  com*  •        1      •      •  >w«   • 

■litted.  mitted.  It  IS  sufficient  to  observe  that,    if  he  be  knoivn^ 

his  name  ought  to  be  inserted ;  insomuch  that,  although  it 
has  been  heretofore  observed  that  a  felony  may  be  com- 
mitted of  the  goods  of  a  person  mknownj  yet  if  it  appear 
that  the  person  be  actually  known,  an  indictment  so  worded 


•  1  Leach.  142.-2  East.  P.  C.  1120. 
t  2  Hawk.  c.  25.^2  B.  &  P.  381,-1  Taunt.  379, 
^  2  Hale,  180.— Loft.  129.— 4  P.  R.  49O. 
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^ill  be  bad,  and  the  Prisoner  must  be  discharged  of  it,  and 
a  new  one  should  be  preferred.*  Even  an  indictment  against 
ao  accessary  stating  the  principal  to  be  unknown,  if  contrary 
to  the  truth,  and  that  truth  appear,  will  be  bad. 

There  are^  however,  some  few  exceptions  to  the  general 
rule;  as  ex.gr.  in  the  ofience  of  sacrilege,  or  of  lead  stolen 
from  a  church  within  the  statute  4  Geo.  2.  it  is  not  necessary 
to  state  the  property  as  belonging  to  any  person  by  name. 
The  determinations  which  now  constitute  the  law  on  this 
point  are  of  modem  date,  f  and  probably  have  been  occa- 
sioued  by  the  difficulty  of  ascertaining  in  whom  the  property 
resided.  In  some  cathedral  churches,  it  is  supposed  that 
the  property  of  the  church,  and  of  its  whole  furniture  and 
goods,  is  in  the  canons ;  in  others  where  it  is  partly  cathedral 
or  collegiate  and  partly  parochial,  that  they  are  the  joint 
proper^  of  the  canons  and  the  parishioners ;  in  old  erected 
parish  churches  that  they  belong  to  the  parishioners ;  in 
those  of  more  modern  erection  in  certain  trustees,  &c.  &c.{ 

Another  exception  has  been  holden  in  the  case  of  stealing 
the  shroud,  &c.  from  a  dead  body,  wherein  it  is  said  to  be 
sufficient  to  charge  the  offence  to  have  been  committed 
against  the  executors  generally,  without  naming  them  spe- 
cifically. § 

5.  The  manner  of  the  commission.  An  indictment  being  Maooer  of 
itterely  a  plain,  and  certain,  narrative  of  an  ofience  commit-  «•»«*»»«•• 
ted  by  any  person,  and  of  those  necessary  circumstances 
that  concur  to  ascertain  the  fact,  and  its  nature,  in  which,  in 
favour  of  life,  great  strictnesses  have  at  all  times  been  re- 
<{Qured,  it  is  therefore  laid  down  as  a  good  general  rule,  that 
in  indictments  the  special  manner  of  the  whole  fact  ought  to 
Iteset  forth  with  a  scrupulous  certainty,  that  it  may  judi- 
^f  appear  to  the  court  that  the  indicters  have  not  gone 
^  insufiicient  premises.  || 

Hence,'  it  hath  been  holden,  that  no  periphrasis  or  cir- 

*  2  East.  P.  C.  651.— S  Camp.  265, 
^  1  Leach,  3 1 8.— S  East.  P.  C.  593. 

I  R.  T.  Isley,  1  Leach,  360.  &  pott  Precedents,  title  Larceny. 
^  3  Inst.  110.— S  Hale,  181.— 4  Black.  Com.  235. 
.  Cald.  Ca.  187. 
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cumiocution  whatsoever,  will  Bupplj  those  words  of  art 
which  the  law  has  appropriated  for  the  descriptioD  of  the 
offence;   as  burglarioudy  in  ati  indictment  of  burglary; 
felonumsly  in  an  indictment  of  felony,  and  the  like- 
Also  an  indictment  charging  a  man  disjunctivdiy  is  yoid ; 
as  that  he  beat,  or  caused  to  be  beaten ;  for  here  are  distinct 
offences,  requiring  to  be  very  differently  charged,  and  it 
appears  not  of  which  of  them  the  indicters  have  accused 
him.* 
Accosaiinn  in       Also  an  indictment  accusing  a  man  in  general  terms, 
general  teriM.  ^Jthout  ascertaining  the  particular  offence  laid  to  his  charge, 
is  generally  insufficient ;  for  no  one  can  know  what  defence 
to  make  to  a  charge  which  is  uncertain,  nor  can  plead  it  in 
bar  or  abatement  of  a  subsequent  prosecution*     But  ^'  com- 
mon barreter  and  disturber  of  the  peace  of  our  Lord  the 
King,"  &c.  is  good ;   only  because  barretry  is  aii  o&nce 
known  to  consist  of  a  succession  of  acts,  in  which  repetitiooi 
or  manner  of  committing,  consists  the  offence*  f 

Also  an  indictment  against  one  for  being  a  common  scold 
is  good  without  setting  forth  the  particulars,  %  and  that  for 
the  same  reason.  So  of  the  keeper  of  a  bawdy-house,  the 
ofience  not  consisting  of  one  act,  but  in  the  general  manners 
and  habits  of  the  house.  § 

In  the  case  of  a  scold  it  is  not  necessary  to  prove  the  par- 
ticular expressions  used,  but  sufficient  to  prove  generally, 
that  she  is  always  (as  the  report  says)  scolding.  But  though 
the  indictment  be  good  in  a  general  form  with  these  words, 
yet  it  has  always  been  held  that  the  prosecutor  must  givtf 
the  defendant  notice  before  the  trial  of  some  particular  in- 
stances of  the  offences  that  are  meant  to  be  proved.  |j  By 
which  even  the  excepted  case  is  brought  as  near  as  possible 
to  the  general  rule. 

'  Upon  this  principle  it  has  already  been  noticed,  that  in 
an  indictment  for  obtaining  money  or  goods  upon  false  pre- 
tences, it  is  not  sufficient  to  state  generally  the  fact,  but  also 
the  manner  of  its  having  been  committed  must  he  stated,  as 


•  «  Hawk.  c.  9b.  f  «  T.  R.  586.-4  T.  IL  764- 

t  2  Hawk.  c.  85.  §  Burr.  R.  1233.  H  4  T.  R.  754. 
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wiot  dtt pKienoes  wepe,  and  what  pMt'Cf  them  are, to  lie 
ianited  on  as  ftdee,  dial  the  defendaiit  aaay  know  to  what 
pNchie  acousaldoii  he  haa  to  answer.* 

Af  in  indictments  for  murder  tibe  instniment  which 
maaed  the  death  must  be  stated,  and  the  mamter  in  which 
ndi  dea&  occuired;  so  in  crknes  of  inferior  turpitude  the 
ttoiefule^of  pFedsion,  with  respect  to  the  manner  of  com- 
oitdog  the  ofFence,  holds. 

An  indictment  against  a  man  for  that  ^  he  feloniously  in  larceny. 
took  and  carried  away  goods  and  ohattdb  of  another/'  with- 
OQt  showing  what  is  certain,  as  ane  Iwrse^  (me  ox,  or  the  like, 
is  not  good. 

Aha  the  number  of  (Aings  stolen  must  be  expressed  in  Number  of 
d)e  indictmeitt ;  for  it  is  not  sufficient  to  sttyfdonioudy  did  ^^"^  ^^''^^' 
iied  sheep^  without  expressing  their  number. 

And  theiralue  of  anything  stolen  must  also  be  set  down  Value  of  ditto. 
ia  die  indictment)  ihat  it  may  appear  whether  it  be  grand 
^T  petit  laarceay.f 

Figares  to  express  numbers  are  not  allowable  in  indict-  Figaresnotad* 
loests,  butinumbers  must  be  expressed  in  words;  except    '^^  ^ 
wbrn  any  instrument  is  to  be  set  out  in  an  indictment,  for 
isifaat  ipast  (the  transcript  must  be  an  exact  copy.  X 

6.  Ihe  jfact  itself^  and  the  nature  of  it,  must  be  set  out  Facts  not  to  be 
ptecisely,  .positively,  and  substantively,  and  not  by  way  of  o^f^^n^^*^ 
redtal,  as  with  a  whereas:  and  it  must  expressly  allege 
^trj  thing  material  in  the. description  4»f  the  substance, 
i^ore^  and  manner  of  the  crime,  for  no  intendment  shall 
be  sdmitted  to  aupply  a  defect  of  this  kind.  Thus,  murder 
BUBt  be  laid  to  be  committed  zvith  maUoe  aforethought,  for 
without  ifehat  allegation,  it  is  not  murder;  xsobbery  must  be 
<t^  to  be. done  fdomously  ;  housebreaking  in  the  night, 
^^arvmdy,  &c. 

Also  an  indictmient,  grounded  upon  an  offence  made  by  Offencei  by 
^  of  parliament,  must,  jy  express  words,  bring  the  c^nces  >^^»*^- 
vahin  the  substantial  description  thereof;  and  those  cir- 
conutttiGes  mentioned  in  the  statute  to  make  up  the  ofience 

•  2  M.  &S.  379.  t  Hale,  18^.-rl-amb.  497. 

t  8  Hak,  170. 
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Wrong  recital 
•fasUitatc. 


CondnsioD. 


OlTencef  at 
common  law 
which  are  alio 
offences  by 
■tatuce. 


■  • 

•hall  not  be  supplied  by  the  general  concluflioD»  against  the 
form  of  the  statute*  And  so  it  is,  where  an  act  of  parlia- 
ment ousts  clergy  in  certain  cases ;  for  though  the  offences 
themselves  were  all  at  common  law,  yet  as  they  were  at  com- 
mon  law  within  clergy,  the  parties,  if  convicted,  shall  not 
be  ousted  of  clergy  unless  these  circumstances,  as,  of  malice 
aforethoughtf  or  in  or  near  a  highway f  Ctc  he  expressed  in 
the  indictment* 

But  there  is  no  necessity  in  any  indictment  on  a  public 
statute  to  recite  such  statute,  for  the  judges  are  bound,  ex 
officio^  to  take  notice  of  all  public  statutes. 

Yet,  if  the  prosecutor  take  upon  him  to  do  it,  and  ma- 
terially vary  from  a  substantial  part  of  the  purview  of  the 
statute,  and  conclude  against  the  form  of  the  statute^  he  vi- 
tiates the  indictmentt 

But  no  advantage  can  be  taken  of  a  variance  from  any 
part  of  a  private  statute,  without  showing  it  to  the  court  in 
a  proper  manner ;  because  otherwise  such  statute  shall  be 
taken  to  be  as  it  is  recited,  f 

7*  ^s  to  the  conclusion.  Regularly  every  indictment  ought 
to  conclude,  against  the  peace  of  our  Lord  the  Kingj  his 
crouMy  and  dignity j  and  therefore  an  indictment  without 
such  conclusion  is  insufficient,  though  it  be  but  for  using  a 
trade,  not  being  an  apprentice ;  for  every  offence  against  a 
statute  is  contra  pacem^  and  ought  so  to  be  laid. 

And  if  a  man  be  indicted  for  an  offence  supposed  to  be 
committed  in  the  time  of  a  former  king,  and  it  conclude, 
against  the  peace  of  our  Lord  the  King  that  now  is,  it  is 
insufficient;  for  it  must  be  supposed  to  be  done  against  the 
peace  of  that  king  in  whose  time  it  was  committed. 

But  if  an  offence  be  supposed  to  be  commenced  in  the  time 
of  one  king,  and  continued  in  tlie  time  of  hi^  successor  (as 
ex,  gr,  a  nuisance),  it  must  conclude,  against  the  peace  of 
the  king  generally,  or  it  will  be  insufficient  X 

It  was  formerly  holden,  that  no  indictment  grounded  on 
a  statute,  and  concluding  against  the.  form  of  the  statute, 

I 

•  2  Hale,  170.  f  2  Hawk.  c.  26- 

l  2  Hale»  189.— O  Burr.  R.  1903. 
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conid  be  maintained  as  an  indictment  at  common  law,  if  it 
were  not  maintainable  as  an  indictment  on  some  statute^ 
because  it  appears  that  the  prosecution  is  grounded  on  a 
fooodation  which  will  not  support  it :  but  the  law  is  now 
taken  to  be  otherwise ;  and  accordingly  it  hath  been  ad- 
judged, that  on  a  special  indictment  on  the  statute  of  stab- 
bing, the  defendant  may  be  found  guilty  of  general  man- 
ibughter  at  common  law,  and  the  words  ^<  against  the  form 
^  the  statuie^**  rejected  as  senseless. 

But  it  is  agreed,  that  a  judgment  on  a  statute  shall  never 
be  given  on  an  indictment  which  doth  not  conclude  ^*  against 
iht  jwmof  the  statute;*^  and  therefore  if  the  fact  indicted 
bean  offence  prohibited  by  statute  mly^  and  the  indictment 
coQcIude  not  ^^  against  the  form  of  the  statutej^*  no  judg- 
neot  can  be  given  upon  it;  for  though  an  indictment^ 
vbich  is  redundant,  may  be  helped  by  rejecting  what  is 
Knaelessy  an  inidictment  that  is  defective  in  a  material  part^ 
can  be  no  way  supplied.* 

Having  thus  gone  briefly  through  the  component  parts 
of  an  indictment,  so  far  as  to  give  inexperienced  persons 
tome  general  notion  of  its  construction,  it  is  only  necessary 
(oTtberto  observe,  that  although  the  offences  of  several  per- 
sons cannot  but  be  several,  because  one  man's  offence  can- 
not be  another's,  but  every  man  must  answer  for  himself;  Every  man 
yet  if  it  wholly  arise  from  a  joint  act  which  is  in  itself  cri-  ^^'Ji*  owe' 
i&inal,  as  where  several  join  in  keeping  a  gaming-house^  or  offence. 
in  deer-stealing,  or  maintenance,  extortion,  or  the  like,  the 
Pendants  may  be  indicted  jointly,  and  severally,  as  that 
^,  aad  each  of  them,  did  so  and  so,  or  jointly  only ;  for 
itsuffidendy  appears,  that  if  all  are  joined  in  such  act,  each 
iQnst  be  guilty ;  and  therefore  some  of  them  may  be  con- 
^^,  and  some  acquitted. 

But  where  the  offences  arise  from  a  joint  act  which  in  joint  ftctv. 
'^is  not  criminal,  but  may  be  so  by  reason  of  some  per- 
*^  defect  peculiar  to  each  defendant,  as  where  divers  fbl- 
vved  a  joint  trade^  for  which  the  law  till  lately  required  a 
*eTCQ  years*  apprenticeship,  in  which  case  each  trader's  par- 

*  Q  Hawk.  c.  25. 
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ticular  defect,  and  not  the  joint  act,  made  bim  guilty,  it  wa$ 
most  proper  to  indict  them  severally,  and  not  jointly,  be^ 
cause  each  man's  offence  was  grounded  on  a  defect  peculiar 
to  himself. 

And  for  this  reason  indictments  have  been  quashed  for 
jointly  charging  several  defendants  for  not  repairing  the 
streets  before  their  houses,  or  for  n^lecting  a  day  of  fasting 
appointed  by  proclamation ;  and  this  is  agreeable  to  the 
rule  of  law  as  to  bringing  actions  on  penal  statutes,  wherein 
several  defendants  shall  not  be  joined,  except  It  be  in  respect 
of  some  one  thing  in  which  all  are  jointly  concerned.* 

After  this  general  explanation,  it  is  time  to  return  to  the 
proceedings  on  the  trial,  reserving  the  specimens  of  the 
actual  construction  of  indictments  to  the  conclusion  of  the 
chapter,  where  some  on  most  of  the  ordinary  occasions,  as 
well  in  misdemeanours  as  felonies,  with  such  explanations  of 
the  law,  and  observations  on  the  practice,  as  naturally  arise 
out  of  them,  in  notes  subjoined  to  them  respectively,  will  be 
found.  It  may,  however,  be  right  to  add  here,  that  no  pre- 
cedents will  be  admitted  but  such  as  have  received  the  sanc- 
tion of  high  authority. 


Wil 
called. 


Jury  called. 


We  now  return,  then,  to  the  proceedings  on  the  trial. 

The  prisoner  having  put  himself  upon  his  country,  the 
prosecutors  and  witnesses  are  next  called  on  their  recogni- 
zances, and  they  take  the  place  assigned  to  them  by  the  court. 

Then,  the  petty  jury  are  called  on  their  panel  by  the 
clerk  of  the  peace  in  this  manner :  *^  You  good  men  that 
arc  returned  and  impanelled  to  try  the  issue  joined  between 
our  Sovereign  Lord  the  King  and  the  prisoner  at  the  bar, 
answer  to  your  names,  upon  pain  and  peril  that  shall  fall 
thereon;"  which  done,  and  a  full  jury  appearing,  the  clerk 
of  tlie  peace  calls  the  prisoner  to  the  bar,  and  says  to  him, 
*^  These  good  men  that  were  last  called  and  have  appeared, 
are  those  which  are  to  pass  between  our  Sovereign  Lord  the 
King  and  you  (upon  your  several  lives  and  deaths,  would  be 
added  if  it  be  a  capital  offence);  if,  therefore,  you  will  chal« 


•  8  Hawk.  c.  S5. 
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ko^  thein^or  any  of  them,  your  time  is  to  speak,  as  they  come 
to  the  book  before  they  are  sworn^  and  you  shall  be  heard."* 
Then  proclamation  is  made  by  the  crier  of  the  court  to  the 
foUoviug  effect :  '*  If  any  can  inform  the  King's  attorney 
or  this  court  of  any  treasons,  murders,  felonies,  or  other  mis- 
demeanours against  A.  B.  the  prisoner  at  the  bar,  let  them  ' 
come  forth,  for  the  prisoner  stands  upon  his  deliverahce."t 

Challenges  are  of  two  kinds,  viz.  either  to  the  array ^  or  Chailcofei. 
to  the  poUs  ;   and  may  be  made  either  on  the  part  of  the 
King  (i.  e.  the  prosecutor),  ot  the  prisoner.  % 

Challenges  to  the  array  are  at  once  an  exception  to  the  To  Ae  amy. 
whole  panel,  in  which  the  jury  are  arrayed^  or  set  in  order, 
by  the  sheriff  in  his  return. 

And  this  kind  of  challenge  is  two-fold,  either  a  principal 
tinae  of  challenge,  or  to  the  favour. 

A  principal  cause  of  challenge  is  grounded  on  such  a  ma- 
nifest presumption  of  partiality,  that,  if  it  be  found  true,  it 
wqnestionably  sets  aside  the  array,  or  the  juror. 

And  these  are  the  principal  catises  of  challenge  to  the  Principal 
anav,  viz.  if  the  sheriff  or  other  officer  concerned  in  sum- 
i&oning  the  jury  be  a  party  to  the  suit,  or  immediately  in- 
terested in  it,  or  be  of  kindred  or  affinity  to  the  plaintiff  or 
<iefendant,  if  the  affinity  continue ;  if  the  officer  return  any 
juror  on  the  nomination  of  either  party,  the  whole  array 
^all  be  quashed.  If  the  plaintiff  or  defendant  have  an  ac- 
^  of  battery  against  the  sheriff,  or  the  sheriff  against  either 
party,  this  is  a  good  cause  of  challenge.  So  if  the  plaintiff 
or  defendant  have  an  action  of  debt  against  the  sheriff;  so 
rfthe  sheriff  or  his  bailiff  which  returned  the  jury  be  under 
4e  distress  of  either  party ;— or  if  the  sheriff  or  his  bailiff  be 
<^cr  of  eounsel,  attorney,  officer,  or  servant  of  either  party, 
^arbitrator  in  the  same  matter,  the  array  may  be  well  chal- 

'««ed.§ 

A«  to  a  challenge  to  the  array  forfatmir^  it  being  no  To  (befavoar. 
principal  challenge,  must  be  lefl  to  the  conscience  and  dis- 
cretion of  the  triers ;  as  if  either  of  the  parties  be  tenant  to 

•      •  2  Hawk.  C.25.  t  Dalt.  c.  185. 

}  4  31ack.  Com.  362.  §  Co.  Lit.  156, 

N  2. 


180 


thial  of  prisoners. 


the  sheriff,  or  if  the  sheriff  have  an  action  of  debt  against 
either  of  the  parties,  these  are  causes  of  challenge  to  the 
favour  only ;  for  the  sheriff  thereby  is  not  under  the  party's 
influence^  but  the  party  under  his.*  It  is  said  that  the  sub- 
ject cannot  take  a  challenge  for  favour  against  the  King, 
without  showing  some  actual  partiality  in  the  sheriff  or  ju- 
ror, or  some  particular  cause  in  respect  whereof  the  King 
may  influence  them.f 

Challenges  to  the  array  are  now,  however,  so  unfrequent, 
that  we  pass  on  to  consider  challenges  to  the  poUs* 

To  the  Polls.  A  challenge  to  the  pollsy  is  a  challenge  to  the  particular 
jurors,  and  these  challenges  also  are  two-fold;  either Z^- 
remptory^  or  for  cause  shewn. 

Peremptory.  A  peremptory  challenge  is  so  called,  because  a  person  may 
challenge  peremptorily  upon  his  own  mere  dislike^  without 
shewing  any  cause.  % 

The  numbers  that  might  be  challenged  peremptorily  have 
been  varied  at  difierent  periods,  by  divers  statutes,  §  ac- 
cording to  the  nature  of  the  offence ;  but  now  the  privilege 
stands  thus : — In  treason  of  every  description  the  prisoner 
may  challenge  thirty  and  five  peremptorily,  but  in  other 
felonies  only  twenty.  ||  The  King,  however,  shall  not  be 
allowed  a  peremptory  challenge.  ** 

For  canie.  A  challenge  to  the  polls,  for  cause  shewn,  is  either  prin- 

cipal, or  to  the  favour. 

And  the  principal  challenge  is  reduced  to  four  heads, 
propter  honoris  respectum  ;  propter  defectum ;  propter  affeo 
turn;  and' propter  delictum. 

Refpecium.  1.  Propter  honoris  respectum^  or  in  respect  to  the  rank  am 

dignity  of  the  juror  ;  as  if  a  lord  of  parliament  be  impanelled 
on  a  jury,  he  may  be  challenged  by  either  party,  or  he  maj 
challenge  himself. 

Defectym.  2.  Propter  defectum  y  or  for  a  defect;  as  if  a  juryman  b^ 

an  alien  bom,  this  is  defect  of  birth. 


•  3  Black.  Com.  359-  t  2  Hawk.  c.  43.  J  Co.  Lit.  156. 

§  22  Hen.  8.  c.  14. — 32  Hen.  8^  c.  3. — 33  Hen.  8.  c.  23. — i  He 
Ph.  &  Mar.  c.  10. 

H  4  Black.  Com.  354.  **  S3  Edw^  1.  it.  4. 
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So,  if  the  juror  be  within  the  age  of  twenty-one,  it  is  a 
good  cause  of  challenge,*  and  is  defect  of  age  ;  or  that  he 
hath  not  sufficient  estate,  this  is  defect  of  estate.  \ 

S.  Propter  affectum^  or  for  suspicion  of  bias,  or  partiality,  Airectim. 
Therefore  if  the  juror  be  of  the  blood  or  kindred  to  the 
party  in  the  prosecution ;  or  under  his  power  or  direct  in- 
fluence^ as  tenant,  or  servant,  or  of  council  with  him.f  So, 
if  he  has  declared  his  opinion  beforehand  respecting  the 
gnilt  of  the  prisoner.  § 

And  an  exception  against  a  juror,  that  he  hath  found  an 
indictment  against  the  party  for  the  same  cause,  hath  been 
adjudged  good;  and  also  upon  another  indictment  when 
the  same  matter  is  in  question,  or  happen  tp  be  material, 
thongh  not  directly  in  issue.  But  it  is  no  good  cause  of 
challenge  that  the  juror  hath  found  others  guilty  on  the 
same  indictnaent;  for  the  charge  is  several  against  each.|| 

It  is  also  a  good  cause  of  challenge  on  the  part  of  a 
prisoner,  that  the  juror  has  a  claim  to  the  forfeiture  which 
voold  ensue  from  the  party's  attainder  or  conviction.  ** 
Lord  Coke  says,  <<  If  either  party  labour  the  juror,  and 
gire  him  any  thing  to  give  his  verdict,  this  is  a  principal 
challenge:  but  if  either  party  barely  labopr  the  juror  to 
appear  and  to  do  his  conscience,  this  is  no  challenge  at  all, 
hot  lawful  for  him  to  do  it."  ff 

Actions  brought  either  by  the  juror  against  either  of  the 
ittrtiea,  or  by  either  of  the  parties  against  him,  which  im- 
ply malice  or  displeasure,  are  causes  of  principal  challenge ; 
other  actions,  which  do  not  imply  malice  or  displeasure^  are 
hottothe&vour.^^ 

4.  ChaUenges  propter  delictum^  are  for  some  crime  orD«iic(am. 
i&isdemeaDOur  that  affects  the  juror's  credit,  and  renders 
him  in£unou8.    As  for  a  conviction  of  treason,  felony,  per- 
i^f  or  conspiracy;   or  if,  for  some  infitmous  offence,  he 
^  received  judgment  of  the  pillory,  tumbril,  or  the  like^ 


*  8  Black.  Com.  36x. 

t  Ibid. 

X  Ibid. 

§  2  Hawk.  43. 

li  2  Hawk.  43. 

••  Ibid. 

ft  Co.  Lit  157. 

XX  Ibid, 
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or  to  be  branded,  whipped,  or -stigmatized ;  or  if  he  be  out- 
lawed or  excommunicated,  or  hath  been  attainted  of  false 
verdict,  prcemunire^  or  forgery.  And  it  hath  been  holden 
that  such  exceptions  are  not  solved  by  a  pardon.  But  it 
seems  that  none  of  the  above  cited  challenges  are  principal 
ones,  but  only  to  the  favour,  unless  the  record  of  the  out- 
lawry, judgment,  or  conviction  be  produced,  if  it  be  a  re- 
cord of  another  court;  or  the  term  be  shewn,  if  it  be  a  re- 
cotd  of  the  same  court.* 

Further  J  as  to  challenges  for  suspicion  of  favour  ;  although 
a  juror  has  not  given  apparent  marks  of  partiality,  yet  there 
may  be  sufficient  reason  to  suspect  he  may  be  more  favour- 
able to  one  side  than  the  other,  and  this  is  reason  for  a  chal- 
lenge to  the  favour.     The  causes  of  favour  are  infinite,  and 
in  these  inducements  to  suspicion  of  favour,  the  question  is, 
*'  whether  the  juryman  be  indiflFerent  as  he  stands  un- 
sworn ;"   for  a  juryman  ought  to  be  perfectly  impartial 
to  either  side.  + 
No  challenge        There  Can  be  no  challenge  either  to  the  array,  or  to  the 
ti   a  M  jury.  ^^^^  before  a  full  jury  appear :  if  there  be  a  defect  of  ju- 
rors, tlie  party  who  intends  to  challenge  the  array,  may 
pray  a  tales,  and  then  challenge  the  jury.     As  the  challenge 
to  the  arraij  must  be  before  any  of  the  jury  are  sworn,  so 
challenge  to  the  polls  must  be  before  the  particular  jurors 
are  sworn.  % 

After  a  challenge  to  the  array,  the  party  may  challenge 
the  polls,  but  after  a  challenge  to.  the  polls,  there  can  be  no 
challenge  to  the  array ;  and  he  who  lias  more  than  one  cause 
of  challenge  against  a  juror,  must  take  them  all  at  once : 
but  if  he  challenge  a  juror,  and  the  cause  be  found  insuf- 
ficient, he  may  nevertheless  afterward  challenge  him  per- 
emptorily, for  perhaps  the  very  challenge  may  create  a 
prejudice  in  the  mind  of  the  juror  so  challenged.^ 
Ooc  clmllen^e      A  challenge  to  the  array  must  be  in  writing,  but  a  chal- 

•  Co.  Lit.  167.--2  Haw.  43.— 3  Black.  Com.  363. 

t  Ibid.  t  Bull.  Ni.  Pri.  8vo.  edit.  307. 

§  4  Black.  Com.  363.  ||  Trial  jicr  Pais,  \72. 
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A  principal  cause  of  challenge  being  grounded  on  a    . 
manifest  presumption  of  partiality,  if  it,  be  found  true,  it 
miqnestionably  sets  aside  the  array,  without  any  other  trial 
tfaan  its  being  made  out  to  the  satisfaction  of  the  court,  be- 
ibre  which  the  panel  is  returned. 

But  a  challenge  to  the  favour,  when  the  partiality  is  not 
apparent,  must  be  left  to  the  discretion  of  the  triers.* 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  How  chai- 
coflrt  how  it  shall  be  tried  :  sometimes  it  is  done  by  two  J^?JJ^  *°  *** 
attorneys,  sometimes  by  two  coroners,  and  sometimes  by 
two  of  the  jury ;  with  this  difference,  that  if  the  chalFenge 
be  for  kindred  in  the  sheriff,  it  is  most  fit  to  be  tried  by 
tvoofthe  jurors  returned;  if  the  challenge  be  on  account 
of  partiality,  then  by  any  other  two  assigned  thereunto  by 
tkecourt^ 

And  when  a  challenge  is  to  the  array  for  favour,  the 
plaintiff  may  either  Confess  it,  or  plead  to  it ;  if  he  plead, 
the  judges  assign  triers  to  try  the  array,  which  seldom  ex*- 
ceed  two,  who  being  chosen  and  sworn,  the  clerk  of  the 
peace  declares  to.  them  the  challenge;  and  concludes  to 
them  thus,  '*  and  so  your  charge  is  to  inquire  whether  i^  be 
on  impartial  arrays  or  a  favourable  one  ;"  and  if  they  affirm 
it)  tlie  clerk  enters  underneath  the  challenge,  **  affimui' 
^^:**  but  if  the  triers  find  it  favourable,  then  thus,  ^^cor 
lumnia  vera^^X  or  words  to  that  effect. 

As  to  a  challenge  to  the  polls;  if  a  juror  be  challenged 
before  any  juror  is  sworn,  two  triers  shall  be  appointed  by 
the  court;  and  if  he  be  found  indifferent,  and  sworn,  he 
and  the  two  triers  shall  try  the  next  challenge;  and  if  he 
he  tried  and  found  indifferent,  then  the  two  first  triers  shall  ^  ^ 
he  discharged,  and  the  two  jurors  tried  and  found  indif- 
terent  shall  try  the  rest.  But  if  the  plaintiff  challenge  ten, 
Bod  the  prisoner  one,  and  the  twelfth  be  sworn,  then  he 
that  remains  shall  have  added  to  him  one  chosen  by  the 
plamtifT,  and  another  by  the  Prisoner,  and  they  three  shall 
tiy  the  challenge ;  and  if  six  be  sworn,  and  the  rest  chal- 


*  Co.  lit  157.  t  2  Hale,  275.  J  Trial  per  Pais,  i6a. 
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lenged,  the  court  may  assign  any  two  of  the  ux  sworn  to 
try  the  challenges.* 

The  truth  of  the  matter  alleged  as  cause  of  challenge 
must  be  made  out  by  witnesses,  to  the  satisfiKStion  of  the 
triers;  also  the  juror  challenged  may  on  a  voir  dire{Verii(k' 
tern  dicercy  to  speak  the  truth),  be  asked  such  questions  as 
do  not  tend  to  infamy  or  disgrace* 

But  a  juror  is  not  to  be  asked  whether  he  have  been 
whipped  for  larceny,  or  convict  of  felony,  and  such 
questions  as  tend  to  discover  matters  of  infamy  or  shanie.t 
Panels  may  he  In  cases  where  the  King  is  party,  the  justices  of  gaol- 
delivery,  or  of  the  peace  in  session,  may  reform  the  panels 
of  jurors,  by  putting  to,  and  taking  out,  the  names  of  the 
persons  impanelled,  by  their  discretion ;  and  if  the  idieriff 
do  not  return  the  panel  so  reformed,  he  shall  forfeit  ^0^ 
half  to  the  King  and  half  to  him  that  shall  sue.  % 

This  act  extends  not  only  to  panels  of  grand  inquestsi 
but  also  to  panels  of  the  petty  jury.  § 

The  challenges  being  now  supposed  to  have  been  con- 
cluded, and  the  jury  full,  the  clerk  of  the  peace  calls  the 
jury  to  be  sworn,  every  man  severally,  and  this  is  done 
in  the  following  manner,  calling  the  first  juror : 


reformed. 


Jury  called. 


Sworn. 


**  You  shall  well  and  truly  try,  and  true  deliverance  make,  be* 
tween  our  Sovereign  Lord  the  King  and  the  Prisoners  at  the 
bar,  whom  you  shall  have  in  charge,  and  a  true  verdict  give 
according  to  the  evidence.    So  help  you  God." 

Then  call  the  second  juror,  and  so  swear  him  in  like 
manner,  and  so  on  to  twelve,  and  neither  more,  nor  less. 

The  crier  then  counts  the  jurors,  as  the  clerk  of  the 
peace  reads  their  names,  and  asks  them  "  if  they  are  all 
sworn.'* 


Then  the  clerk  of  the  peace  calls  the  Prisoner  named  in 
the  indictment,  to  the  bar,  and  bids  him  hold  up  his  hand, 
and  then  says  to  the  jury,  **  Look  upon  the  Prisoner,  you 
^at  are  sworn,  and  hearken  to  his  cause." 


*  2  Hale,  276. 
t  3  Hen.  9-c.  12. 


t  Trial  per  Pais,  158.— Salk.  183. 
§  2  Hale,  186,  295. 
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«  A.  B.  Stands  indicted  by  the  name  of  A.  B.,  Ac.  (reading  the  The  indiciment 
wok  MOictntent  as  he  dul  upon  the  arraignment^  and  then  says,)  read. 
Upon  this  indictment  he  hath  been  arraigned ;  upon  his  arraign- 
111  ni  he  hath  pleaded  not  guilty ;  and  for  his  trial  hath  put  him- 
lelf  upon  God  and  the  country,  which  country  you  are ;  so  that 
ywir  charge  is  to  inquire,  whether  he  be  guilty  of  this  felony, 
vhereof  he  stands  indicted,  or  not  guilty ;  if  you  find  him  guilty, 
Tou  shall  inquire  what  lands,  tenements,  goods,  and  chattels  he 
had  at  the  time  of  the  felony  committed,  or  at  any  time  since ;  if 
you  find  him  not  guilty,  then  you  shall  inquire  if  he  did  fly  for 
i^  or  not;  if  you  find  he  did  fly  for  it,  then  you  shall  inquire 
vhat  goods  and  chattels  he  had  at  the  time  when  he  did  fly  for 
it,  or  at  any  time  since ;  if  you  find  him  not  guilty,  and  that  he 
did  not  fly  for  it;  say  so,  aud  no  more,  and  hear  your  evidence." 

The  reason  of  tliese  latter  words  is,  that  if  the  jury  find  Flight, 
that  the  person  accused  fled,  his  goods  and  chattels  are  for- 
feited, upon  the  presumption  that  guilt  is  to  be  inferred 
hm  flight.     It  is  not  usual,  however,  now  for  the  jury  to 
find  the  flight.* 

The  court  then  proceeds  (if  no  advocate  be  employed,)  WitnrMct 
to  the  examination  of  witnesses  upon  their  oath,  first  for '^^'°* 
li^ prosecution,  and  afterward  for  the  prisoner;  and  the 
oith  is  administered  by  the  clerk  of  the  peace  in  the 
Mowing  form : 

^  The  evidence  that  you  shall  give  between  our  Sovereign  Lord 
^  King,  and  the  Prisoner  at  the  bar,  shall  be  the  truth,  the/ 
thole  truth,  and  nothing  but  the  truth.     So  help  you  God." 

Formerly  it  was  a  settled  rule  that  no  counsel  should  be  Couniel  how 
■Bowed  to  a  Prisoner  upon  the  general  issue,  on  an  indict-  awUt  Pri!**  ^* 
Dent  of  treason,  or  felony,  unless  some  point  of  law  arose  soner. 
P^r  to  be  debated  ;f  but  of  late  years  it  has  been  usual 
to  allow  counsel  to  examine,  and  cross  examine,  witnesses, 
^  odierwise  to  assist  such  prisoners,  as  well  for  felonies, 
*  for  misdemeanours;  with  this  diflerence9  however,  that 
^  felonies  they  are  not  allowed  to  address  the  jury.f 
^en  the  prosecutor  has  counsel,  if  two,  it  is  the  duty 
tfthe junior  to  state  the  substance  of  the  indictment,  and 
^tbe  senior  to  enlarge  upon  the  circumstances  of  the  case. 


•  4 Black.  Com.  387.      t  2  Hawk,  c  39.      t  4  Black.  Com.  366, 
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If  there  be  only  one  counsel,  both  parts  of  the  duty  de* 
volve  upon  him.  Whatever  case  he  oilers,  by  that  he  must 
abide ;  for  it  would  be  great  prejudice  to  a  prisoner  to  try 
the  success  of  one  accusation,  and  then  abandon  it  to  try 
another.  The  next  step  is  to  examine  the  witnesses  for 
the  prosecution,  which,  if  only  one  counsel,  is  done  by 
him ;  if  there  be  two,  by  them  alternately.  As  the  wit- 
nesses are  dismissed  in  succession  by  the  counsel  for  the 
prosecutor,  they  are  cross-examined,  if  necessary,  by  the 
Prisoner,  or  his  counsel,  if  he  have  any.  On  the  original 
examination,  or,  as  it  is  called,  the  examination  in  chief, 
leading  questions  arc  not  to  be  put ;  t.  e.  questions  which, 
under  the  disguise  of  inquiry,  do  really  suggest  the  desired 
reply;  but  in  cross-examination  considerable  latitude  is 
indulged  (subject  to  the  restrictions  elsewhere  observed 
upon,)  even  to  leading  questions,^  and  to  hypothetical 
inquiries,  f  If,  upon  this  cross-examination,  any  new  mat- 
ter of  inquiry,  material  to  the  case,  arise,  the  counsel  for 
the  prosecution  have  a  right  to  their  cross-examination  on 
that  specific  matter ;  but  if  no  new  matter  be  elicited  by 
Prisoner's  cross-examination,  the  prosecutors  are  con- 
cluded by  their  first  examination,  and  the  Court  alone  has 
any  right  to  examine  further,  a  privilege  which  it  may,  in 
Us  discretion^  exercise  on  its  own  suggestion,  or  at  the 
suggestion  of  the  counsel  on  either  side,  in  order  to  supply 
any  deficiencies  of  evidence,  or  to  elucidate  any  thing  that 
is  doubtful,  which  may,  from  inadvertency,  have  escaped 
proper  inquiry ;  but  the  exercise  of  this  authority  is  en- 
tirely discretionary. 
Court  bound  If  no  counsel  attend  for  the  prisoner,  it  is  the  duty  of  the 
Court  to  examine  witnesses  for  him,  to  advise  him  for  his 
benefit,  and  to  assist  him  in  defending  himself;  taking 
advantage,  moreover,  of  every  obvious  defect  or  irregularity 
in  the  proceeding  of  the  prosecution,  which  may  serve 
to  acquit   him;  j:    and   above  all,  to    hear   patiently  and 

•  Pcake's  Compend.  206.  f  Phil.  Evi.  104. 

X  The  law  having. assigned  no  particular  limit  to  the  degree  of  pro- 
tection which  a  court  is  in  duty  bound  to  afford  a  Prrwner  who  has  no 
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fcroarably  whatever  defence  he  himself  may  think  fit  to 
make.* 

Being  now  arrived  at  that  stage  of  the  proceedings  when  Evideoce. 
the  testimony  both  for  the  prosecution,  and  the  Prisoner,  is 
exhibited,  it  becomes  necessary  to  take,  at  least,  a  general 
Tiew  of  the  whole  law  of  evidence ;  but  more  especially  of 
those  parts  of  the  system  which  particularly  apply  to  crimi- 
nal proceedings,  and  to  parochial  controversies ;  because 
60ch  subjects  comprehend  the  principal  business  of  a  session 
of  the  peace.  This  review  must  of  necessity  be  cursory,  to  - 
be  consistent  with  the  plan  of  the  work. 

First,  then,  as  to   the  matter  to  be  proved  (in  order  to  Matters  to  be' 
support  an  indictment,)  by  evidence.  cvfdCT*  ^^ 

Secondly,  as  to  the  evidence  itself,  by  which  it  is  to  be 
supported. 

1st  An  indictment,  then,  consisting  of  one,  or  more, 
sobstantive  charge,  or  charges,  with  certain  averments, 
vhich  give  the  completion  to  the  principal  naked  fact 
chai^,  as  time,  place,  &c.  8cc.  it  becomes  necessary,  at 
this  stage  of  the  proceedings,  to  take  a  view  of  the  parts  to 

coroset,  it  may  depend  on  a  great  variety  of  circumstances  :   1st,  on  its 

^stateness  to  discovering  the  legal  or  technical  objections  which  may  be 

latitePrisooer's  favour  ;  Sdly,  in  its  discretion  respecting  ihe  duty  im- 

P^  oa  it  of  insisting  on  them  to  a  greater^  or  a  less^  extent.    BuUer^ 

J-  ID  a  case  of  great  enormity,  at  Nottingham  assizes,  in  which   the 

Compiler  of  these  sheets  was  of  counsel  for  the  prosecutor,  took  occa> 

^^on  to  observe,  that  there  was  scarcely  any  maxim  in  practice  which 

«*i  bfen  more  misunderstood  than  that  of  "  the  court  being  of  counsel 

^  the  Prisoner."    All,  he  said,  that  could,  in  justice  to  the  crown  and 

^public,  be  intended  by  it,  was,  that  "  it  was  the  duty  of  a  court,  in 

^  circumstances,  to  take  heed  that  a  Prisoner  was  not  oppressed  by 

^ingenuity,  or  eloquence,  of  counsel  on  the  adverse  side,  that  the  real 

^itsof  the  case  were  fairly  brought  before  the  jury,  equally  without 

^Qctalment  or  exaggeration,  that  the  indictment  be  so  framed  as  to 

"i"gthe  fact  charged  upon  the  Prisoner  within  the  legal  description  of 

Qecnine,  and  to  see  that  the  evidence  produced  in  support  of  it  be  acw 

^ag  to  the  rules  esublished."    This,  he  observed,  was  *Mo  be  of 

^'^"Kdfor  the  Prisoner;"  but  that  those  who  supposed  it  incumbent  on 

>JQC|etotake  all  those  technical  objections  in  his  favour,  which  would 

« the  duty  of  a  counsel,  were  no  less  mistaken  in  the  principle,  than 

"^epolicv,  of  the  maxim. 

•  Palt  185. 
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which  the  evidence  is  to  be  applied*  Every  allegatiaa 
which  enters  into  the  substance  of  the  charge,  or  goes  to 
prove  that,  on  which  the  particular  criminality  charged  de- 
pends, must  be  maintained  by  evidence,  or  the  prosecution 
will  fail ;  but  any  averments  which  are  immaterial,  or,  in 
other  words,  which  are  not  essential  to  constitute  the  par- 
ticular offence  charged,  may  be  overlooked,^  as  not  calling 
'**^  for  any  evidence  to  support  them.     Thus  the  pla^e  where 

the  offence  was  committed,  to  a  certain  qualified  degree  of 
exactness  f  at  least,  is  a  constituent  item  of  the  charge  to 
be  proved,  because  on  that  depends  the  questicm  whether 
the  venire  be  rightly  laid.  The  time  must,  at  least,  so  far 
be  proved  in  all  cases  as  to  shew  that  the  charge  is  not  laid 
tit  a  period  previous  to  any  offence  having  been  committed. 
In  some  offences,  as  has  already  been  noticed,  the  exact 
time  enters  into  the  essence  of  the  charge,  and  then  consi- 
derably further  precision  becomes  requisite. :(  Many  other 
circumstances,  according  to  the  nature  of  the  offence,  will 
be  essential,  and  the  averments  of  them  necessary  to  be 
proved,  more,  indeed,  than  it 'would  be  convenient  to  enu- 
merate here ;  but,  by  way  of  example,  may  be  adduced  the 
common  occurrence  of  an  indictment  for  a  nuisance:  if  i^ 
be  of  a  road  out  of  repair,  all  the  circumstances  which 
contribute  to  shew  that  it  is  a  high,  or  public,  road ;  that 
the  defendants  particularly  ought,  of  right,  to  repair  it,  &c. 
&c.  are  all  essentials  to  constitute  the  offence^  and,  there- 
fore^ all  essential  to  be  proved  in  evidence.  So  in  an 
indictment  under  the  last  statute  for  the  protection  of 
game  j:  (a  very  common  subject  of  prosecution  at  sessions), 
the  principal  point  of  the  charge  is,  <^idle  and  disorderly 
persons  entering  into  any  forest,  chase,  wood,  &c.  &c  with 
intent  to  kill  game  ;  "$  but  there  are  a  great  many  concomi- 
tant circumstances  which  go  to  complete  the  offence  pro- 
hibited ;  as  its  being  between  certain  specified  hours  (which, 
are  declared  by  the  act  to  constitute  night  time),  and  the 
parties  being  prepared  with  certain  arms  of  a  kind  to 
manifest  certain  specified  intentions;   and  these  circum- 


•  2  Leach,  594,  f  Sfe  ante,  p.  171. 

X  See  ante,  p.  170.  §  67  G^.  3.  c.  ga 


THIAI.  OV  PRISOKEltS.  1^9 

Stances  being  necessary  to  render  the  offence  complete^ 
which  is  the  subject  of  the  indictment,  are  essential  to  be 
proved  in  evidence.* 

From  what  has  been  advanced,  however,  it  may  be  col«> 
kcted,  that  though  it  be  necessary  to  prove  so  much  of  the 
indictment  as  shews  the  defendant  to  have  been  guilty  of 
a  sobstantire  oflPence,  that  it  is  not  necessary  to  prove  it  to 
the  very  utmost  extent  as  laid.  Therefore  if  the  charge 
were,  that  the  defendant  sent,  and  caused  to  be  sent,  a 
certain  threatening  letter,  it  would  be  sufficient  to  prove 
fither  of  these  allegations;  f.  e.  that  he  sent  it,  or  that . he 
caused  it  to  be  sent :  or,  if  he  were  charged  with  having 
priofeed  and  published  a  certain  libel,  it  would  be  sufficient 
to  prove  that  he  published  it,  without  proving  that  he 
primed  itt 

Respecting  one  of  the  points  to  which  we  have  been  just 
adrertin^  viz.  locality^  considerable  facilities  have  been 
g^en  to  prosecutions  in  the  three  particular  instances  of 
'^'^^^79  by  two  recent  statutes ; 

1.  On  board  vessels  employed  on  inland  navigations ; 

2.  On  stage  coaches,  waggons,  and  other  carriages ;  and, 
8.  On  the  borders  of  counties. 

By  the  former  of  these,  59  Geo.  3.  c  27.  it  is  enacted,  59  Geo.  3, 
tkat  *<  in  consequence  of  canals  and  other  navigations  ^'^* 
passing  through  several  counties,  forming  the  bounda- 
ries of  counties  on  each  side  or  bank,  it  can  seldom 
be  ascertained  within  what  county  felonies  committed  by 
breaking  open  casks    and  packages,    containing    goods, 
*>res,  and  merchandizes,  on  board  of  vessels  employed  in 
f^iTfiiig  the  same,  may  have  been  actually  committed; 
ud  therefore  it  enacts,  that  from  the  19th  of  May,  1819, 
)&  any  indictment  for  felony  committed  on  board  any 
'^fge^  boat,  trow,  or  other  vessel  whatever,  employed  or 
Dsed  in  carrying  or  conveying  any  goods,  wares,  or  mer- 
cbaodize,  or  in  which  any  such  goods,  &c.  shall  be,  in  or 
^fon  any  canal,  navigable  river,  or  inland  navigation,  in 
^J  part  of  the  United  Kingdom   of  Great  Britain  and 
Ireland,  it  shall  be  sufficient  to  alledge  that  such  felony  wa$ 

•  2  Hale,  174.  t  SCampb.  583. 


190  TRIAL  OF  PRISONERS. 

tommttted  within  any  county  or  city,  through  toy  part 
whereof  such  boat,  barge,  &c.  sh^U  have  passed  in  the 
course  of  the  voyage  or  journey,  during  which  such  felony 
shall  have  been  committed  ;  and  in  cases  wherein  the  sides 
or  banks  of  any  navigable  river,  canai,  or  inland  naviga^ 
lion,  or  the  centre  thereof,  shall  constitute  the  boundary  of 
any  two  counties  or  cities,  it  shall  be  sufficient  to  alledge 
that  such  felony  was  committed  in  either  of  the  said 
counties  or  cities  through  which,  or  any  part  thereof,  such 
boat,  barge,  &c.  shall  have  passed  in  the  course  of  their 
voyage,  &c.  during  which  such  felony  shall  have  been  com* 
mitted.  And  every  such  felony  shall  and  may  be  enquired 
of,  tried,  &c.  in  the  county  or  city  within  which  the  said 
felony  shall  so  be  alledged  to  have  been  committed." 

59  Geo.  S.  ^y  ^®  latter  of  tliese  two  statutes,  59   Geo.  3.  c  96. 

c.  96.  similar  provisions  are  made  for  the  trial  of  felonies  com- 

mitted on  stage  coaches,  stage  waggons,  and  other  car- 
riages, on  their  respective  journeys.  It  is  pre&ced  by  a 
similar  recital  to  that  of  the  former  statute  relative  to  ves- 
sels, and  proceeds  to  enact,  that  from  the  12th  July,  1819, 
*^  in  any  indictment  for  felony  committed  on  any  stage 
coachf  stage  waggon^  stage  cartf  or  oilier  such  carriage  what* 
evcTf  employed  or  used  in  carrying  or  conveying  goods, 
wares,  and  merchandize,  or  in  which  any  such  goods,  wares, 
or  merchandize  shall  be,  in  or  upon,  any  highway  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  it 
shall  be  sufficient  to  alledge,  that  such  felony  was  committed 
within  any  county,  or  city,  through  any  part  whereof  such 
coach,  waggon,  &c.  shall  have  passed  in  the  course  of  the 
journey  during  which  such  felony  shall  have  been  commit- 
ted ;  and  in  all  cases  where  any  highway  shall  form  the 
boundary  of  any  two  counties,  it  shall  be  sufficient  to  alledge, 
that  such  felony,  committed  as  aforesaid,  was  committed  in  ei- 
ther of  the  said  counties  through  which,  or  any  part  whereof, 
such  stage  coach,  waggon,  &c.  shall  have  passed  in  the  course 
of  the  journey  during  which  such  felony  shall  have  been  com- 
mitted ;  and  every  such  felony  shall  and  may  be  inquired  o^ 
tried,  &c.  in  the  county  or  city  within  which  the  same  felony 
shall  be  so  alledged  to  have  been  committed."  §  I. 
Therefore  these  two  statutes,  it  may  be  observed,  have 
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proceeded  to  remove  one  of  the  objections  to  the  prosecu- 
tion of  felonies  committed  on  conveyances^  by  land,  and 
by  water,  arising  out  of  the  difficulties  of  ascertaining  the 
/i&ceof  the  actual  commission  of  the  offences. 

The  second  section  of  the  last-mentioned  statute  is  much 
more  comprehensive,  and  extends  to  all  felonies,  the  diffi- 
culties of  ascertaining  the  locality  of  which  operated  as  an 
impediment  to  conviction.     It  is  as  follows  : 

"  And  whereas  felonies  are  sometimes  committed  on,  or 
»  close  to,  the  boundaries  of  two  or  more  counties,  that  the 
offenders  escape  unpunished  from  the  defect  of  proof  that  the 
ielony  with  which  they  are  charged  was  actually  committed 
^U}u3i  the  county  in  which  such  offenders  may  be  indicted ; 
be  it  therefore  enacted,  that  from  and  after,  &c.  in  any  in- 
djctment  for  any  felony  committed  on  the  boundary  or 
bcundaries  of  two  or  more  counties,  or  within  the  distance 
of  five  hundred  yards  of  any  such  boundary  or  boundaries, 
it  shall  be  sufficient  to  alledge  that  such  felony  was  commit- 
ted in  either,  or  any,  of  the  said  counties ;  and  every  such 
teiony  shall  and  may  be  enquired  of,  tried,  and  determined 
in  the  county  within  which  the  same  felony  shall  be  so  al- 
li^cd  to  have  been  committed ;  and  all  and  every  person 
^  persons  who  shall  be  convicted  of  any  such  felony,  so  to 
beiaqoired  oi^  &c.  shall  be  subject  and  liable  to  all  such 
P>ios,  penalties,  and  forfeitures,  as  such  person  or  persons 
*otId  have  been  subject  and  liable  to,  in  case  such  felony 
1^  been  inquired  o{\  &c.  in  the  county  in  which  the  same 
»w  actually  committed. "    §  2. 

2d.  'Fhe  first  great  comprehen^ve  rule  respecting  evi-  Evidence  to  aa 
^nce  generally,  which  runs  through  the  whole  system  of  »"^*<=*"*"*- 
'^glish  jurisprudence,  is  tliat,  in  all  cases,  both  civil  and 
criouQa],  the  best  evidence,  of  which  the  nature  of  the  case 
^^^mtts,  shall  be  required ;  and  that  in  no  cases,  exeept  a 
«»  which  are  ex  necessitate  rei  taken  out  of  the  general 

^'e,  shall  any  of  inferior  authority  be  admitted.* 

•"^-^ ■  ■  ■  ■■  .  ■  ■  ..  ■  I-    ^ 

•  Law  of  Evid.  280.  Peake's  Compend.  9.  This  rule,  though 
P'^ally  true  in  theory,  has  some  exceptions  in  practice,  for  which  it 
■  not  Tery  easy  to  account.  In  an  indictment  against  a  person  for 
"^ng  the  name  of  another  to  a  note  or  bill  of  exchange,  one  would 
^'^■oubty  imagine  that   the  person  whose  name  is  alledged  to  be 
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For  if  it  appear  that  better  evidence  might  hare  been 
produced,  the  very  circumstance  of  its  being  withheld,  fur* 
nislies  a  suspicion  that  it  would  have  prejudiced  the  party 
in  whose  power  it  is,  had  it  been  so  produced.  On  this 
principle  it  has  been  uniformly  decided  as  a  general  rule, 
that  the  execution  of  a  deed  can  only  be  proved  by  one  of 
the  subscribing  witnesses.*  This  however  proceeds  on  the 
>  supposition  that  such  one  is  alive,  and  his  presence  to  be 
Best  not  to  b«  obtained ;  if  either  of  these  possibilities  fail,  the  next  best 
evidence  becomes  the  best,  and  therefore  admissible,  f 
What  that  may  be,  must  depend  on  the  circumstances  of 
each  particular  case:  sometimes  it  can  in  its  nature  amount 
to  no  more  than  strong  presumption,  as  similarity  of  seals 
or  hand-writing;  but  still  if  it  be  the  best  evidence  the  case 
admits  of,  it  is  sufficient,  subject  to  observation  on  its 
degree  of  probability,  and  consistency. 

Thus,  if  an  original  document  of  any  kind  be  necessary 
in  evidence,  and  it  be  in  the  adversary's  hands,  a  copy 
must  be  admitted,  because  it  is  the  best  obtcunable  evidence, 
the  better  evidence  being  not  obtainable  by  the  party  pro- 
ducing the  copy,  for  its  being  in  the  adversary's  hands,  is 
positive  proof  that  it  cannot  be  given  by  the  party  offering 
the  copy.  X  And  in  criminal  matters,  the  defendant  can 
never  he  forced  to  produce  any  evidence  against  himself, 
even  though  he  should  hold  it  in  his  hands  in  court.  §  In 
pursuance  of  the  foregoing  principle,  if  a  copy  cannot  be 
obtained,  parol  testimony  becomes  the  next  best  evidence 

counterfeited,  would  be  the  best  evidence  to  prove  that  the  name  sub- 
scribed was  not  his  hand-writing;  yet  it  is  every  day's  practice  at  the 
Old  Bailey,  to  prove  that  negative  fact,  by  the  evidence  of  the  clerki  ia 
the  Bank,  who  are  in  the  daily  habit  of  seeing  the  persons  whose  office 
is  to  sign  the  notes  of  the  company,  write  their  names,  without  requiring 
the  presence  of  the  particular  party  himself,  whose  name  is  counter* 
feited.  R.  v.  Newland,  1  Leach,  350.  2  East.  P.  C.  1002.  Attempts 
have  been  made  to  reconcile  this  practice  to  the  general  principle,  and 
no  doubt  they  must  be  satisfactory,  or  the  practice  itself  would  not  con* 
tinue  to  proceed.     Phil,  on  Evid.  77*    R*  v.  Ponsonby,  i  Leach,  37* 

*  Though  there  are  more  than  one,  however,  one  is  sufficient.  Phil* 
on  Evid.  79* 

t  3  Black.  Com.  368.  t  Bull.  Ni-  Pri.  994.^2  T.  R.  «0U 

§  R.  V.  Ilervey,  Bur.  R.  2488. 
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Aid  theMbre  admissible.  Proof  that  the  original  is  lost, 
or  no  longer  in  existence^  will  be  stifficient  to  confer  on  a 
<%}  or  on  parol  testimony,  respectively^  a  similar  degree 
of  aotbority  and  admissibility.  Thus,  where  one  got  mo- 
nientary  possession  of  a  note  which  he  had  forged,  and 
shallowed  it,  in  order  that  it  might  not  be  produced  in 
eridence  against  him,  parol  testimony  of  its  contents  was 
admitted.* 

In  a  former  page,  it  has  been  observed,  that  when  it  is 
inteDded  to  give  evidence  of  an  instrument  in  the  possession 
i  the  adverse  party,  in  order  to  let  in  such  evidence,  a 
notice  must  be  given  to  produce  the  original,  on  failure  of 
compliance  with  which  alone,  the  inferior  degree  of  testi- 
r  to  its  contents  can  be  admitted.  It  is  necessary  in 
place  to  notice,  however,  that  the  necessity  for  such  ' 

Qodce  is  of  course  dispensed  with  in  cases  where  from  the 
o>tttre  of  the  charge  itself,  the  defendant  is  supposed  to  be 
>  vtwal  possession  of  the  instrument  Ivhich  is  the  subject  of 
^  Thus,  if  one  be  indicted  for  stealing  any  valuable  in« 
'tnnnent,  parol  testimony  of  the  contents  may  be  given,  f 

It  may  indeed  happen  that  a  iact  may  be  eqtuUfy  well  Two  kiada 
proved  through  two  different  media ;  as,  for  instance,  the  ^^^y  99^ 
^  of  a  person  being  rated  to  a  parochial  rate,  cannot  ba 
prored  but  by  the  production  of  the  rate  itself^  if  obtain* 
^;  but  to  prove  that  a  person  possesses  raieable  property^ 
^ough  the  production  of  the  rate  might  shew  that  be 
*tt  actoally  rated  for  it,  yet  the  rate  itself  is  not  absolutely 
'^^cessaiy  to  shew  the  mere  possesnon  of  prcq[)erty  luAle  to 
^mcd.t 

Having  laid  down  these  general  rules,  which  are  fqppli-  IM^^ition  of 
^Ic  to  every  description  of  evidence,  we  come  next  to  the  **  *"**' 
(iiviiioa  of  it  into  its  different  kinds ;  and  the  first  great 
'^  of  that  division,  is  between  written  or  documental  ei?t- 
^^,  (Old  oral  or  parol  testimony.  These  are  again  dlvi- 
^le  into  minuter  distinctions;  but  first,  it  is  proiper  to 
^^^^'^e,  that  oral  testimony,  being  most  commonly  ^pK- 
^3ble  to  trials  for  criminal  offences,  (the  subject  we  are  now 

« 

'  U  E.  R.  276.        .  t  Phil,  on  Evid.  ?17.  :  15  E.  R.  2$. 
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Pftrol. 


Namber  of 
wUnesset. 


lo  treason. 


In  perjury. 


One  witness 
generally  suflb< 
cient. 


Qaality  of 
witnesftci. 


examiniiig)  while  written  is  principally  called  for  in  fho 
civil  controversies,  as,  er.  gr.  on  appeals  respecting  settle- 
ments, the  former,  which  tlie  law  denominates  parole  must 
be  our  fii*st  subject  of  consideration.  It  presents  itself  in 
three  points  of  view,  viz.  1st,  the  nuTnher^  2dly,  the  qitalityt 
3dly,  the  obligation  of  witnesses. 

1st.  The  common  law  did  not  require  any  specific  num- 
ber of  witnesses,  for  the  trial  of  any  crime  whatever,  and 
therefore  where  it  is  not  specially  provided  otherwise,  one 
witness  continues  to  be  sufficient  to  convict  an  offender. 
The  general  rules  upon  this  subject  may  be  briefly  given 
thus. 

In  treason,  which  works  corruptions  of  blood,  two  wit- 
nesses are  required.*  Where  the  conviction  does  not 
lyork  corruption  of  blood,  one  witness  is  sufficient,  f 

In  peijury  also  two  are,  of  course,  necessary  to  give  a 
preponderance ;  for  otherwise  it  would  only  be  oath  against 
oath,  and  a  jury  wonid  have  a  very  doubtful  right  td  con- 
clude on  the  falsehood  of  that  sworn  by  the  defendant,  j 

But  generally  in  all  other  ofiences  (unless  in  a  few  in- 
stances by  statute,  and  which  are  chiefly^  though  not 
entirely^  confined  to  summary  convictions  on  disputes  be- 
tween masters  and  workmen  in  particular  trades)  one  wit- 
ness is  sufficient  to  convict  ofiendcrs'  of  all  descriptions 
before  justices  either  in^  or  out  qfj  session. 

Scily .  Generally  all  persons  are  capable  of  being  witnesses 
who  are  of  sane  mind,  and  may  be  presumed  to  have  a 
proper  sense  of  the  obh'gation  of  an  oath. — For  it  is  an 
universal  rule  in  all  criminal  cases,  that  no  testimony  shall 
in  any  case,  or  under  any  circumstances,  be  admitted  with- 
out oath.  §  Subject  then  to  these  rules:  infants,  persons 
deaf  and  dumb;  as  also  Jews,  Mahometans,  Gentoos, 
Scotch  Covenanters,  and  other  sects,  being  respectively 
sworn  according  to  their  rules  of  faith,  and  modes  of  under- 
standing  it;  are  admissible  witnesses.  || 


•  7  W.  c.  3.  t  1  Leach,  Sp. 

X  Pcake'$  Compcnd.  10.  §  2  Str.  700. 

f]  Leach,  114.  347.— Bull.  N.  P.  242.— Pcake's  Comiwnd.  13(5. 
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On  these  descriptions  of  persons,  however,  separately  Infanti. 
considered,  some  few  observations  may  be,  at  least,  con- 
teoient,  if  not  absolutely  necessary.  With  respect  to 
iffants  there  is  not,  nor  can  there  be,  any  precise  rule  with 
respect  to  age.  The  admissibility  to  give  their  testimony 
most  depend  on  the  obvious  maturity  of  intellect  in  each 
iodifidttal  instance,  and  on  the  susceptibility  of  the  obliga- 
tion to  speak  truth  imposed  by  an  oath,  to  be  ascertained 
by  the  enquiry  and  examination  by  the  court  *  But  where 
th€  Gspacity  to  understand  be  apparent,  and  only  instruct 
tioo  be  wanting,  the  court  in  its  discretion  may  postpone 
the  trial  for  a  reasonable  time  till  the  nature  of  such  obliga* 
tion  be  su£Bciently  impressed,  f  And  no  age,  however 
tender,  is  absolutely  excluded  from  admissibility ;  but  as 
in&nts  are  holden  incapable  of  committing  any  capital 
ofleace  imder  the  age  of  seven  years,  X  a  general  concur- 
KDce  of  opinion  seems  to  have  taken  place,  that,  except 
imder  very  particular  circumstances,  no  infant  under  thai 
^  should  be  admitted  a  witness. 

No  organic  defect,  which  does  not  imply  a  deficiency  of  Persons  dmr^ 
niderstanding,  can  be  any  objection  to  the  admissibility  of  ^°^  '    °' 
s witness;  therefore  a  person  deaf  and  dumb^  may  be  as 
competent  to  give  evidence  as  any  other  person,  if  a  me- 
^^  of  communication  between  such  person  and  an  inter- 
P^ter  can  be  established  to  the  satisfaction  of  the  court,  so 
^  the  requisites  to  admissibility,  viz.  his  comprehension 
tf  the  subject,  his  knowledge  of  moral  and  religious  obli- 
ptbns  to  speak  truth,  and  of  the  temporal  danger  of  per- 
jvy,  be  ascertained.  §    The  same  principle  of  competence 
^  respect  to  comprehension  extends  also  to  insane  per- 
^  having  lucid  intervals.     If  the  court  is  satisfied  of  their 
^prehension  of  facts,  and  of  their  responsibility,  as  well 
^alt  as  civil,  they  are  competent  witnesses  in  point  of  law, 
*^^^*e?er  subject  to  observation  as  to  credit.  || 
Bat  the  general  rule  is  best  illustrated  by  considering  EzceptloBi. 

*  Bfizicf's  case,  1  Leach,  S38.  t  R-  v.  White,  Id.  4B3. 

1 1  Hale,  IQ.  §  RustOD*s  case,  1  Leach,  45$. 
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the  exoeptioii%  wlHch  are  reducible  briefly  to'tbe  kAovAnf^ 
iiiBUixicet. 

1st.  Atheists,  because  haviog  neither,  hopes  of  reMrd, 
nor  ieor  of  punishment,  no  test,  or  rule  of  faith,  can  Innd 
their  consciences. 

2dly.  Persons  rendered  if^famom^  By  which  it  is  to  be 
understood  that  a  conviction,  and  therefore,  much  more  an 
attainder,  or  judgment  of  ^ea5o»,^/oni/,  piracjffprcemuniref 
P^'^ffoTgertfj  and  also  a  judgment  in  attaint  for  giving  a 
false  verdict,  or  in  conspiracy  at  the  suit  of  the  King,  are 
good  causes  of  exception  against  a  witness,  wlule  they  cmh 
tinue  in  force  ;  for  where  a  man  is  convicted  of  those  glar- 
ing'crimes,  agai|ist  the  common  principles  of  humani^  and 
honesty,  his  path  is  of  no  weight. 

Also  it  was  anciently  held,  that  judgment  for  any  criine 
lyhatsoever  to  stand  in  the  pillory,  or  to  be  whipped,  or 
branded,  being  in  a  court  which  had  a  jurisdiction,  ren- 
dered the  party  infamous,  and  incompetent  to  be  a  witness; 
but  the  rigour  of  this  piece  of  law  is  reduced  to  reason ;  for 
now  it  is  hoiden,'  that  unless  a  man  be  put  in  the  pilloiy, 
pro  ermine  folsiy  that  is,  for  some  crime  which  renders  him 
in&mous,  as  for  perjury,  forgery,  barretry,  conspiracy,  *  or 
the  like,  it  is  no  blemish  to  his  attestation :  forit  is  the  crime, 
and  not  the  punishment,  that  makes  the  man  in&mous.  f 
Thus  where  a  man  was  convicted  of  barretry,  though  he 
was  only  fined,  die  court  held  him  incompetent ;  %  so  also 
till  a  modem  statute,  §  a  person  convicted  of,  and  whipped 
ibr,  petit  larceny,  was  incompetent,  because  he  was  ren- 
RetfonuioB  to  dered  infamous.    But  as  the  law  stands  now,  a  person  con- 
victed of  grand  larceny  is  restored  to  his  credit  by  being 
admitted  to  his  dergy,  and  a  person  convicted  of  petit 
larceny  by  force  of  this  statute.    Besides  wbicli,  a  King's 
pardon  will  restore  every  man  to  hb  credit,  except  in  the 


tSarretry^ 


credit. 


*  R.T.  Priddle,  1  Leach,  496. 

t  Bull.  N.  P.  dgi.— 38  Geo.  3.  c.  45.  By  which  statute  fine  and 
whipping  ait  substituted  for  what  is  here  denominated  **  branding," 
which'  was  marking  the  boll  of  the  thumb  with  a  hot  iron,  luider  a 
statute  of  Hen.  7. 

X  Salk.  690.  §  31  Geo.  3.  c.  3S. 
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solitafy  bstance  of  convictkm  fixr  perjury  under  the  statute, 
hf  which  tke  power  of  pardon  is  spedfaally  taken  away.  * 
Bot  a  ix>nTict  under  sentence  of  death  is  an  incompetent 
witaeM,  although  he  produce  the  sign  Manual^  for  nothing 
less  &an  a  pardon  passed  under  the  Great  Seal  can  restore 
the  competency  of  a  witness,  f 

However,  the  party  who  would  take  advantage  of  any  Conviction 
rf  these  exceptions  to  witnesses,  must  be  prepared  wiA  "^^'^o'j^ 
a  copy  of  the  record  of  conviction,  to  produce  n  court,  for  peach  the 
otherwise  the  otgecdon  will  fail.  %    For  it  is  a  general  rule,  ocm  reoder/* 
that  a  wil!6ess  shall. not  be  asked  any  question,  the  answer^  ^  iafaiiioai. 
iDg  to  which  m^ht  oblige  him  to  accuse  himsdf  of  {i  crime : 
aod  that  his  credit  is  to  be  impeached  only  by  general 
aoooonts  of  his  character  and  reputation,  and  not  by  proofe 
of  particular  crimes,  whereof  he  was  never  convicted,  § 
Thason  an  indictment  against  an  apprentice -for  enlisting 
hbnself  as  a  soldier  without  the  consent  of  bis  fiofaster,  the 
iodeatures  must  be  proved  by  one  of  |he  subscribing  wiN 
nenes.!! 

And  the  party  interested  in  the  testin^ony  of  a  witness, 
^  is  ol:gected  to  on  account  of  his  having  been  convicted 
tf  Uiony,  and  his  imprisonment  not  being  yet  expired,  is 
Qititted'to  insist  on  proof  of  suc^' conviction  by  tlw  record^ 
ud  that  even  though  the  fact  be  admitted  by  the  witness 
iunself.** 

Neither  are  witness^  permitted  to  give  evidence  of  their  Gaiinot  Ioh 
Own  infamy  or  turpitii^.  f  f  Thus  one  was  not  admitted  [^ivci. 
to  iwesr,  that  h^  Yisis^sukomed.  and  petjurediXX  But  of  the 
&ct  of  having  received  the  punishment  inflicted  on  those 
c^Oes,  viz.  having  stood  in  the  pillory,  has  been  allowed 
to  he  adked.  §  §  This,  however.  Is  denied-  by  very  recent 
>>Bhority ;  II 11  and  it  is  said,  that  nothing  ought  to  be  asked 
^hkk  tends  to  throw  obloquy  on  moral  character. 

Bit  a  witness  cannot  by  law  refuse  to  answer  a  questbn 

*  BolL  N.  P.  29s.  t  R.  V.  Gaily,  1  LeM^h,  116. 

: Ball  N.  P.  999.  $  2Hawk.c.46. 

I L  V.  Jooet,  1  Leach,  SOS.  **  R.  v.  Caslel  Carcinioo*  S  E.  B.  7%- 

tt  4liiit.  879-  n  3  SuTri.  427. 

a  B.? .  Edwsfds,  4T.  R.  440.  ||  ||  PhiL  Evi^.  |04.  3  Caoipb.  &19, 
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relevant  to  the  matter  in  issue,  liie  answering  of  which  hal 
a  tendency  to  accuse  himself,  or  to  expose  him  to  penalty 
or  forfeiture  of  any  nature  whatsoever,  by  reason  only,  that 
the  answering  such  question  may  establish  or  tend  to  esta- 
blish that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit,  at  the  instance  of  his  Majesty,  or  of  any  other  per- 
son. *  But  otherwise,  if  in  his  opinion  the  answering  of  it 
will  expose  him  to  penalties,  f 
Intf reaed  per-  3dly«  Persons  interested.  It  is  a  general  rule  of  evi- 
'^^'^  dence,  that  persons  interested  cannot  be  witnesses,  and 

much  nice  discrimination  was  formerly  requisite  for  the 
perfect  understanding  of  it,  as  it  applied  tq  the  competenaj 
or  credit  of  witnesses  in  civil  actions;  much  of  that  is  now 
done  away,  and  as  it  is  connected  with  criminal  proceed- 
ings, examples,  sufficient  to  indicate  the  boundary  line  of 
principles  at  least;  may  be  within  the  limit  that  is  admis- 
sible* To  some  of  these  there  are  indeed  numerous  excep* 
tions,  both  by  statute  and  otherwise;  but,  generally,  the  rule 
now  to  be  deduced  from  a  long  succession  of  determina- 
tions is,  that  when  an  immediate,  and  certain  interest  can 
be  shewn,  it  is  an  absolute  objection  to  competency,  but 
that  when  it  is  uncertain^  at  remote^  it  only  goes  to  the 
credibility  of  the  testimony.  This  will  be  best  exem- 
plified, as  we  proceed,  by  particular  examples. 

In  all  public  prosecutions  for  offences,  where  any  advan- 
tage is  certainly  to  arise  to  the  proseci:|tor,  there  he  cannot 
be  a  witness,  because  it  would  be  to  attest  in  his  own  be- 
half; but  where  there  is  only  a  fine  to  the  King,  and  no- 
tliing  goes  to  the  prosecutor,  then  he  may  be  a  witness.]: 

So  a  person  whose  property  may  be  prejudiced  by  a 
forgery,  is  no  evidence  to  prove  it  on  an  indictment,  be- 
cause he  has  an  immediate  interest  in  the  success  of  the 
prosecution.  § 

But  the  interest  must  be  immediate,  not  remote.  Thus, 
the  person  whose  name  is  forged  to  a  receipt,  is  not  a  com- 
petent  witness  to  prove  the  forgery.  || 

*  46  Geo.  3.  c  37-  t  Cotes  v.  Ilardacre,  3  TauoU  494. 

}  R.v.  Treble,  2  Taunt.  32S,       §  Law  of  Evi.  186. 
H  R.  V.  Kiusel,  1  Leach,  10. 
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Nor  a  person  who  has  been  imposed  upon,  and  tricked 
into  signing  a  promissory  note,  to  convict  the  party  for 
tbat  ofience.  * 

Nor  the  assignee  of  a  certificate  to  a  navy  bill,  whose 
Bame  is  chained  to  be  forged  to  an  acquittance  for  the 
money,  to  prove  the  forgery,  f 

Nor  an  excutor  named  in  a  subsequent  will  by  the  same 
testator  to  that  which  is  charged  to  be  forged,  to  prove  the 
foijfery. 

Bat  in  all  cases,  civil  and  criminal,  where  a  witness  has  Exceptions. 
DO  immediate  interest,  i.  e.  where  the  interest  is  very 
remote,  or  uncertain,  or  nearly  counterbalanced,  he  is  a 
competent  witness,  t  And  this  rule,  or  rather  exception  to 
tbe  general  rule  of  competency,  is  so  obvious  and  intelli- 
^ble,  that  it  is  unnecessary  to  multiply  either  examples  or 
aothorities. 

And  a  person  whose  signature  is  forged  may  be  made.& 
rampetent  witness  to.  prove  the  forgery  by  being  released 
from  the  payment.  §  So,  if  the  money  have  been  reco- 
vered from  some  other  person,  because  then  he  is  no  longer 
interested,  as  it  cietnnot  be  re<^vered  twice.  || 

And  if  the  interest  be  not  immediate,  but  remote,  it  will 
not  prevent  the  party  possessing  it  from  being  a  witness,  as 
K  dear  from  a  great  number  of  cases  respecting  parish 
fttes  to  be  noticed  very  soon.  ♦♦ 

But  an  owner  of  property,  although  that  property  was  Some  interesii 
kt  to  a  tenant  for  a  long  term,  who  paid  all  the  rates  by  pe^^^J^** 
^gagement,  was  determined  to  have  that  permanent  in- 
^^fest,  though  somewhat  remote  in  point  of  time,  in  the 
luid,  as  to  render  him  an  incompetent  witness  to  discharge 
it  from  the  burden  of  repairs  of  any  public  work,  to  which 
i^isalledged  to  be  liable.  R.  v.  Kridford,  S  East.  R.  559, 
^itrongly  insisted  on  to  show  that  there  must  be  an 
^^^rtst  existing  at  the  time^  but  the  interest  in  an  owner 


*  R.  V.  Whiting,  Ld.  Raym.  3g6.      f  R«  v-  Hunter,  1  Leach,  723. 

\  \  T.  R.  i64.— 6  T.  R.  66.-7  T.  R.  48 1 .-  «  East  R  569. 

h  leach,  150.  I|  Bull.  N.  P.  28 1 .  f*  Cald.  Ca.  55 1 . 
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was  considered  as  always  existiogi  thpiigb  burdens  may  pot 
be  always  accruing.^ 

Husband  and  wife,  generally  speaking,  cannot  be  ad^ 
mitted  witnesses  for,  or  against,  escb  other,  because  their 
interests  are  the  same ;  but  to  this  role  also  there  are  many 
exceptions.  In  the  first  place,  it  does  not  hold  in  high 
tire^son ;  qqr  in  abduction  and  forcible  marriage ;  nor  in  an 
indictment  against  the  husband  for  polygamy  (the  second 
wife  being  absolved  from  all  common  interest  with  her 
husbapd^  by  the  marriage  being  void;)  in  breaches  of  the 
peace  by  the  husband  against  her  person ;  nor  in  indict-? 
^ents  for  assaults  by  other  person^  pn  the  husband,  for  the 
King  being  the  prosecutor,  and  the  fine,  if  any,  going  to 
the  King,  no  iQterest  accrues  to  the  husband,  wherefore 
both  himself  and  his  wife  ure  good  witnesses,  t 

An  extraordinary  case  on  this  subject  of  husband  b^A 
^e  being  witnesses  against  each  other,  was  tried  before 
Jx>rd  EUenborough  at  Cbehnsford,  1817.  R.  P.  was  in* 
dieted  for  stealing  nine  pecks  of  clover  seedj  the  prop^r^  pf 
Anne  Butcher,  and  W.  B*  for  receiving  it,  knowing  it  to 
be  stolen.  Anne  Butcher  did  not  i^ppear,  and  it  was  moved, 
that  her  recognizance  (should  be  discharged,  because  by  inter- 
marriage with  R.  P.  thQ  felon,  she  was  disabled  from  giving 
eyi4i?nce  against  him.  Lord  EUenborough  adpiiitted,  that 
she  could  not  be  required  to  give  testimony  against  her 
husband,  but  tefused  to  discharge  the  recognizance.  X 

But  no  other  degree  of  kindred,  or  affection,  as  that  of 
parent  and  chil<|,  or  the  like,  will  prevent  a  person  from 
being  a  witness,  but  nevertheless  such  evidence  is  open  to 
observation.  § 

And  there  are  cases,  wh^re,  ffpm  the  necessity  of  the 
tiling,  persons  interested  must  be  allowed  tp  be  witnesses : 
t)ins  ^1  refpoving  an  in^iplmept  by  oertufrari  from  the 
sessions  to  ^  King's  ^epch ;.  though  the  prosecutor  in 

*  Rhodes  v.  Ainswortli,  M.  58  Geo.  3.  B.  It 
f  1  Dkk.  PtacL  Expos,  title  Evidbvcb,  sect.  3.— Peake't  ConipeDd. 
iga.— R.  T.  Stent,  O.  B.  Sept.  18 1 9. 
X  3  Dick.  Prect.  Expos.  935.  §  1  Sslk.  ssg. 
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tbat  case,  if  the  defendant  be  convicted,  is  entitled  to  his 
costs^  jetbe  is  allowed  as  a  witness;  for  if  the  giving  of 
oo6to  should  take  off  the  evidence  of  the  prosecutor,  the  act 
ofParliament  designed  to  discountenance  the  removal  of 
suits  by  cerlforari,  would  give  tlie  greatest  encouragement 
to  them  that  is  possible.* 

So,  before  the  rewards  on  conviction  were  taken  away  by 
itatQte  recently,  the  evidence  of  a  man  was  received,  who 
prosecuted  a  burglar  to  conviction ;  though  in  case  of  such 
coi^vu^ion  of  the  offender,  he  was  entitled  to  a  reward  of 
402.  for  the  intention  of  the  act  of  Parliament  would  have 
beea  quite  defeated,  if  the  reward  should  take  off  the 
evi(]eiicciif 

The  parisluoQers  or  inhabitants  of  parishes,  townships,  Parishioners. 
and  other  place??  were  not  admissible  witnesses  to  prove 
the  perpetration  of  such  offences  within  their  parishes,  for 
vbich  pecuniary  penalties  were  inflicted,  applicable  to  the 
use  of  tli^  poor,  till  they  were  made  so  by  statute,  t 

Bttt  it  was  provided  by  that  statute,  that  the  *'  inhabit* 
utfsof  every  parish  should  be  deemed  competent  wit- 
nosee,  for  the  purpose  of  proving  the  commission  of  any 
oKnce^  within  the  limits  of  their  parish,  notwithstanding 
tke  penalty  incurred  by  such  ofience,  or  any  part  thereof, 
inay  be  given  to  the  poor  of  such  parish,  or  otherwise  for 
the  benefit  or  use,  or  in  aid  or  exoneration  of  such  parish ; 
»  as  the  penalty  to  be  recovered  shall  not  exceed  the  sum  of 
sol."  And  this  exception  to  the  general  rule  of  incom- 
petency from  interest,  has  been  further  extended  by  a  still 
iBQre  recent  statute,  §  which  enacts,  that  <^  no  inhabitant  or 
person  rated,  or  liable  to  be  rated  to  any  rates,  or  cesses  of 
aoy^ltiict,  parish,  townships  or  hatnlet,  or  wholly,  or  in 
9^  maintafaied  or  supported  thereby,  or  executing  or 
^tUmg  any  office '  thereof  or  therein,  shall,  before  any 
<!Otirt  or  persons  whatsoever,  be  deemed  and  taken  to  be,  by 

reason  thereof,  an  incompetent  u^i^nes^  ^r  or  against  such 

i^^nctf  pariaby  ^c  in  any  matter  relating  to  such  rates  or 

"  '     '     '  III   ■»■   ■!■   ■■m^ ■■   I  ''^T 

Mo  Mod.  Rep.  tgs.     .  t  Ibid. 

X  V  Geo.  3.  c.  29.  S  54  Geo.  3.  c.  107, 
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dosses ;  or  to  the  boundary  between  such  district,  &c.  and 
any  adjoining  district,  &c. ;  or  to  any  order  of  removal  to  or 
from  such  district,  &c.  or  the  settlement  of  ojiy  pauper  in  such 
district,  &c. ;  or  touching  any  bastards  chargeable,  or  likely 
so  to  be,  to  such  district,  &c. ;  or  the  recovery  of  any  sums 
for  the  charge  or  maintenance  of  such  bastards ;  or  the  elec^ 
tian  or  appointment  of  any  officer  or  officers;  or  the  allowance 
of  accounts  of  any  officer  of  such  district,  &c.  §  9* 

Before  thejse  acts,  it  had  been  holden  no  objection  to  the 
testimony  of  an  inhabitant  of  a  parish,  that  he  was  liable  to 
be  rated  to  the  relief  of  the  poor,  but  not  rated  in  fact ; 
that  he  had  an  interest  in  the  penalties  to  be  recovered  for 
the  use  of  the  poor,  by  his  testimony,  because  that  be 
might  eventually  be  benefited  by  the  distribution  thereof, 
and  thereby  eased  of  a  proportion  in  his  assessment ;  for 
the  distinction  had  long  been  taken,  that  where  the  uihabit- 
ant  does  not  actually  pay,  his  mere  liability  was  that  sort 
of  remote  interest  that  should  not  take  away  his  testimony.* 

But  it  had  been  decided,  that  a  rated  inhabitant  was  to 
all  general  purposes  of  his  parish  an  interested,  and  there- 
fore an  incompetent,  witness,  insomuch  that  afler  a  settle- 
ment proved  by  appellants  in  a  third  parish,  a  rated 
inhabitant  of  such  third  parish  was  held  not  a  competent 
witness  for  respondents  to  disprove  that  settlement,  for  his 
interest  in  the  judgment  was  direct ;  as  the  order,  if  con* 
firmed,  would  be  conclusive  evidence  of  settlement  at  thai 
time,  in  a)ipellant's  parish  upon  subsequent  order  of  removal 
from  thence  to  such  third  parish. f 

But  that  on  an  appeal  from  an  order  of  removal,  the 
respondents  might  compel  an  inhabitant  of  the  parish  ap- 
pealing, who  is  720/  rated  to  any  of  the  parochial  taxes,  to 
be  examined:  and  might  also  produce  an  uihabitant  of 
dieir  own  parish,  who  was  not  rated,  and  the  evidence  of 
$uch  inhabitant  shall  be  received,  *'  for,'*  smd  the  courts 
^  mere  inhabitancy  does  not  create  interest."  j: 

Since  the  statute  just  referred  to,  the  objections  to  in* 


•  Cald.Ca.  551.— 4Term  R.  I?.— 2B0U.  756.— 2  East's  Rep.  559. 
t  15  Bau's  R.  47  K  :  G  Term  R.  157. 
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•cnrapeteiicy  in  pariehioners  are  indeed  reduced  to  an 
extremely  narrow  circle;  but  still  it  must  be  observad* 
after  all,  that  its  professed  purpose  is  only  to  extend  the 
competency  of  inhabitants  rated,  or  hable  to  be  rated,  to 
be  examined  as  witnesses  on  the  subjects  therein  mentioned, 
numerous  and  extensive  as  they  indeed  are;  not  to  alter 
the  general  principle  of  the  law  respecting  the  incom* 
pelency  of  interested  persons  as  witnesses. 

If  an  indictment  be  preferred  against  a  county  for  the  Inhnhitants  of 
non-repair  of  a  bridge,  and  the  question  be  merely  whether  *°""^'**' 
it  be  in  repair,  inhabitants  of  the  county  are  competent 
witnesses.     Their  interests  are    small,    contingent,    and 
remote.* 

It  has  been  long  settled,  that  it  is  no  exertion  against  Pent%m  having 
the  competency  of  a  witness  that. he  has  a  wager  on  the  [jj'^  «*««»''» on 
eroit  of  a  prosecution  ;f  but  it  nevertheless  is  an  objection 
of  considerable  weight  against  his  credibility  ;  for  no  doubt 
he  has  an  interest,  but  it  is  both  remote  and  uncertain. 
On  the  same  principle,  per^ns  who  ivill  be  entitled  to  a 
restitution  of  goods,  as  a  consequence  of  a  conviction,  have 
always  been  holden  competent  witnesses  to  convict,  j: 

Nor  is  it  any  objection  to  a  witness  that  he  hath  con-  Accomplice. 
fessed  himself  to  have  been  guilty  of  the  same  crime,  if  he 
have  not  been  indicted  for  it;  for  if  no  accomplices  were 
to  be  admitted  as  witnesses,  it  would  be  generally  impossible 
to  find  evidence  to  convict  the  greatest  oiFenders*  Aiso  it 
hath  been  often  ruled,  that  accomplices  who  are  indicted, 
are  good  witnesses  for  the  king,  until   they  be  convicted* 

And  tliat  an  accomplice  may  give  evidence  before  a  grand 

jury  against  a  particeps  criimnis^  though  not  previously 

adoiitted  as  witness  for  the  crown.  § 
Bat  the  bare  uncorroborated  testimony  of  an  accom-  Trsiimony  o( 

pBce,  has  seldom  l)een  thought  of  sufficient  credit,  to  put  I5J]^^^r[|{ji^f^ 

a  prisoner  upon  his  defence;    however,  the  practice  of  rated. 

iqecting  an  unsupported  accomplice,  is  rather  a  matter  of 


*  Feake'f  Compend.  1 69.— See  also  stat.  1  Anne,  c.  18. 

1 1  M.and  S.  1 1.        }  Peake's  Compend.  i67.  S17.— 9  E^p- R.  68. 

§  &  V.  Dodd«  Leach^  184. 
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discretion  with  the  courts  than  a  rule  of  law;  tor  die  cir* 
cumstance  of  his  being  an  accomplice,  goes  to  hia  credit 
only,  and  his  evidence  may  be  left  with  the  jury,  although 
it  be  entirely  uncorroborated  by  any  other  testimony;  and 
upon  this  principle  there  are  instan<^  of  Psrisoners  having 
been  convicted  upon  the  evidence  of  an  accomplice  on/y.* 
A  Prisoner  may  be  convicted  on  the  evidence  of  an  acces- 
sory after  the  fact,  who  received  the  goods  stolcm,  though 
unoorro^rated  by  any  hct^  except  that  of  a  felony  having 

been  committed. t 
Co-Ocfendaoto     Also  it  has  been  adjudged,  that  such  of  tho  defimdtuits, 
^^  ^°'^"°*^  ^  '^  information,  against  whom  no  evidence  is  giveH)  may 

be  witnesses  for  the  others. ;( 
Tbrae  penaoi      So  if  three  persons  be  indicted  for  peijury,  en  three 
pedurl  '^'     several  indictments,  and  one  pleads  not  guilty,  the  other 

two  may  be  witnesses  for  him  on  the  trial,  for  they  stand 

unconvicted,  although  they  be  indicted.  § 
Attorney  of  a       The  attorney  of  a  party  ought  not  to  be  examined  to 
^^^'^y*  any  facts,  the  knowledge  of  which  he  obtained    in   his 

capacity  of  such  attorney,  because  in  that  knowledge  his 

employer  has  an   interest    ccmfidentially  commanicated ; 

but  otherwise  of  facts  which  he  obtained,  the  knowledge  o^ 
%  previous  to  his  having  been  so  employed.  ||     And  the  rule 

Itself  extends  to  no  other  persons  whatever^  but  counsel  and 

attomies.** 

But  few  other  observations  relative  to  the  qualities  of 

witnesses,  and  tnose  not  reducible  to  the  heads  of  ifiscre/ion, 

creditj  or  interest^  remain  to  be  offered. 
Otiier  deierip*      Excommunicate  persons,  it  was  thought^  could  not  be 
*"     ^^'     witnesses,  because  they  are  legally  deipnot ;  ft  if  this  opinion 

were  correct,  however,  which  may  be  doabtftd,  they  are 

now  rendered  good  witnesses  by  a  statute,^  which  not  only 

respects  the  o&nces  to  which  excommtmication  may  be 

*  1  Hale,  903.— R.  v.  Attwood,  Leach»  ^ai.— JonJaiae  v.  I^^* 
brooke,  7.  T.  R.  OOQ. 

t  R.  V.  JDurbam  et  al.  Leach,  538,  t  ^  Hawk.  c.  46. 

$  1  Hale,  305.  ||  7  East's  Rep.  35?. 

**  4  Term  Rep.  753.  ft  l-awof  Evi.  146. 
It  53  Geo.  3.  c.  127. 
r                                                                                         2 
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afipBtd,  bnt  removes  all  civil  disabilities  from  persons  snP 
kmg  this  religious  pmiishment.  Outlaws  may  be  wit- 
neaesy.for  the  oudawry  has  no  influence  upon  their 
cnAMOty;*  Quakers,  cannot  be  witnesses,  because  they 
wQl  not  submit  to  be  sworn,  and  their  affirmation  cannot 
be  taken  in  any  stricdy  criminal  proceedings,  f  But  in  a 
posl  statute,  where  the  proceeding  is  in  the  nature  of  a 
dril  fioit,  though  to  punish  a  criminal  act,  their  affihnation 
may  be'reoeiFed.j;  A  justice  upon  the  bench,  or  a  juror, 
nay  give  evidence  either  for  the  prosecutor  or  defendant  i 
bat  it  mast  be  in  open  court,  and  not  privately  before  the 
bench  or  the  jury.$  Whatever  witness  is  produced  by 
either  party,  may  be  examined  by  the  other,  when  he  has 
coDdodediiis  evidence  for  the  party  who  produced  him.|| 
A  party  cannot  call  one  witness  to  disprove  what  another 
flf  bis  own  witnesses  has  sworn.**  Either  party  may  make 
plication  to  the  court  to  have  the  witnesses  examined 
tpart,  that  is,  have  all  of  them  removed  out  of  court,  and 
Ivou^t  in  one  by  one  to  be  examined,  and  this  permission 
Biie?errefiised.ff 

3.  We  now  come^  thirdly,  to  the  obUgcUion  under  which  Obligatimi  of 
witnesses  are  to  attend  and  give  their  testimony.     It  has  ^^|^  ^ 
beeo  observed  in  a  former  page,  %%  that  a  recognizance  taken 
befi)re  the  examining  justice,  at  the  commencement  of  the 
Koal  proceedings  in  criminal  accusations,  is  the  most  com-  RecognU 
&0O  method  for  compelling  the  attendance  of  the  parties  '*"^* 
CQQoenied  in  the  prosecution,  or  the  defence,  at  the  time 
of  trial ;  as  also  that,  for  compelling  the  attendance  of  all 
<^  persons  not  50  bound  to  give  their  testimony,  a 
^^bpona  from  die  clerk  of  the  peace  is  the  proper  process,  sabpaaa* 
wwhen  a  witness,  however,  is  in  prison,  or  on  board  a 
^  upon  duty,  he  must  be  brought  up  under  a  writ  of  lubcu  Con 
^'^  corfitts  ad  testificandum.  }§  P««* 

It  b  almost  unnecessary  to  repeat,  tliat  non-compliance 


•  Co.  lit  6.  t  7  &  8  Wm.  3.  c.  34. 

t  Kl.  £vt.  18.P— Cowp.  38S.  f  e  Hawk.  46. 

H  Bm.  Ah.  sg6.  ♦•  £  Su  Tr.  746. 

tt4SLTri.9.  n  P-73. 

H  44 Geo.  3.  Q»  X99^mJPtakt^M  Cottipcod.  516. 
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with  the  terms  of  the  obligation  in  the  recognizance,  of 
course  incurs  the  forfeiture  of  the  penalty^  under  which  the 
party  bound  by  it  undertakes  for  his  appearance^  and  hia 
performance  of  the  other  conditions  annexed.  * 

If  any  person  upon  whom  legal  process  shall  have  been 
regularly  served  from  any  court  of  record,  to  appear  to 
testify  or  depose  concerning  any  matter  depending  therein, 
having  had  his  reasonable  expences  tendered  to  him,  shall 
not  appear  according  to  the  tenor  of  the  process,  he  shall 
forfeit  10/.  with  reasonable  recompense  to  the  party 
grieved,f  and  not  only  so,  but  be  also  subject  to  an  al-- 
tachment  for  a  contempt,  j:  By  a  recent  statute,  J  power  is 
given  to  any  court,  <*  where  any  person  shall  appear  on 
recognizance  or  sttbpoenOf  to  give  evidence  to  any  fraud,  petit 
larceny,  or  other  felony,  whether  any  bill  of  indictment  be 
preferred  to  the  grand  jury,  or  not,  provided  the  person 
have  in  the  opinion  of  the  court  bond  fide  attended  in 
obedience  to  such  recognizance,  to  order  the  treasurer  of 
the  county,  riding,  or  division,  to  pay  him  such  sum  as 
they  shall  think  reasonable,  not  exceeding  his  actual 
expences,  beside  making  a  reasonable  allowance  for  time 
and  trouble,  if  he  be  in  poor  circumstances,  which  order 
on  the  treasurer  shall  be  made  out  by  the  clerk  of  the  peace 
for  the  fee  of  6d,  and  no  more,"  || 

The  same  statute  further  authorises  the  justices  of 
counties,  cities,  towns  corporate,  &c.  at  their  respective 
quarter  sessions,  to  make  regulations  respecting  these 
expences,  which  regulations  are  to  receive  the  signature  of 
cMie  of  the  judges. 

Besides  the  tender  of  expences,  it  must  also  be  remem** 
bered  that  a  subpoena  must  be  served  in  such  time  before 


•  Ante,  p.  74.  '      t  5  Elw*  c.  9. 

}  1  Black.  R.  36.  §  18  Geo.  3.  c.  I9. 

II  This  order*  for  the  payment  of  the  expences  of  the  prosecutor  and 
his  witnesses,  must,  where  the  ofTence  is  committed  wiihin  a  diHrici 
iaving  a  separate  jurisdU Hon,  be  made  upon  the  treasurer  of  that  dis* 
trict,  and  not  upon  the  treasurer  of  the  county  or  division,  wtthin  whick 
such  district  lies. — 6  Term  Rep«  237. 
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the  trial,  tbat  the  witness  shall  have  reasonable  notice  to 
prepare  himself.* 
We  now  come  to  written  ot  documentary  evidence.  WrWten  or 

Before  we  enter  upon  an  enumeration  of  the  documents  j^^encc**'^' 
themselves,  that  are  to  be  classed  under  that  description, 
let  it  be  observed,  that  throagbout  this  volume,  the  object 
ofit  is  more  to  familiarize  the  mind  to  general  principles, 
and  common  practice  founded  on  them,  than  to  enter  into 
nice  disquisitions,  or  to  impress  it  with  the  recollection  of 
particnlar  cases  by  name;  and  therefore,  iihhough  the 
Tariety  of  written  instruments  which  may  occasionally  be 
made  evidence,  may  fairly  enough,  according  to  common 
parlance,  be  denominated  ^  infinite,"  the  present  article 
vill  not  be  extended  much  beyond  those  which  may  pro- 
bably come  into  common  use  in  the  trial  of  inferior 
ofienders,  the  adjustment  of  disputes  respecting  parochial 
ntes,  and  the  decision  of  cases  of  settlement,  at  the  quarter 
sessions* 

Confessions  (by  which  are  primarily  intended  confessions  Confenioni. 
niade  before  the  examining  justice,  in  the  first  instance,  by 
the  party  accused)  have  always  been  considered  in  criminal 
<:ases,  as  of  the  highest  and  most  decisive  authority  ;t  in- 
somuch, indeed,  that  a  person  may  be  convicted  on  that 
alone,  though  wholly  uncorroborated  by  other  circum- 
stances.! But  they  are  admitted  only,  subject  to  the  fol- 
lowing restrictions. 

First,  they  can  only  be  given  against  the  parties  makinj^ 
them,  and  not  against  any  other.  § 

Secondly,  they  must  be  taken  altogether,  and  not  by 
pieces.  || 

Thirdly,  the  identity  of  these  confessions  must  be  proved  To  be  pra^ci, 
^  the  trial,  before  they  can  be  read  in  evidence;  and  if, 
having  been  written,  as  they  always  ought  to  be,  and  are 
'^posed  to  be,  they  be  not  proved,  they  cannot  be  admit- 
^  orally ;  but  if,  from  some  circumstance  which  may  be 

•  iSir.  510.— 2Stn  1150. 

+  Pract.  Expos,  iitic,  ExAMtv^TiON,  Sect.  3. 

I  H.  V.  Wheeline,  Leach,  3-19>         §  S  Hawk.  e.  46.  f  Ibid. 
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an  excuse  for  their  not  having  been  taken  in  tn*iting,  they 
have  not  been  actaally  so  taken,  end  testimony  is  ad« 
missible;^  for  a  confession  being  the  strongest  proof  of 
guilt,  requires  the  highest  authenticity,  and  must  be  prored 
to  have  been  made  wituout  menace  or  undue  terror. 
Tobevotui.  But  where  it  is  free  and  voluntary,  it  is  deserving  of  the 
*^^*  highest  credit,  because  it  is  presumed  to  flow  from  the 

strongest  sense  of  guilt;  and  it  is  therefore  admitted  as 
proof  of  the  crime  to  which  it  refers,  f 
.  But  confessions  are  received  in  evidence,  or  rejected  as 
inadmissible,  under  a  consideration,  whether  they  are,  or  are 
not,  entitled  to  credit :  and  a  confession  forced  from  the 
mind,  by  the  flattery  of  hope,  or  by  the  torture  of  appre- 
hension, comes  in  so  questionable  a  shape,  when  it  is  to  be 
considered  as  the  evidence  of  guilt,  that  no  credit  ought  to 
be  given  to  it ;  and  therefore  confessions  so  extorted  are 
uniformly  and  universally  rejected*  On  this  subject,  in- 
deed, the  practice  has  gone  to  an  extreme  of  tenderness^ 
For  words  that  imported  neither  promise  nor  menace  of  any 
kind,  but  only  an  earnestness  of  interest  in  the  party  in- 
quiring, from  which  it  was  probable  the  prisoner  might 
himself'  infer  the  intention  of  holding  out  Iwpes^lxBs  been  re- 
peatedly taken  to  invalidate  a  confessioa  j: 

C6nfessions  reduced  to  writing  at  the  time  of  their  being 
received  by  the  examining  magistrate,  but  not  subscribed 
by  the  party  making  them,  whether  from  inadvertence,  or 
from  refusal,  stand  in  a  different  predicaments  If  uncon- 
tradicted afterward,  they  are,  when  proved,  good  and  suflS- 
cient  evidence :  but  if  a  prisoner  think  fit  afterward  to 
deny  the  truth  of  such  a  confession,  it  is  competent  for  him 
to  retract  it;  and  though  the  more  common  opinion  is,  that 
it  is  admissible  to  be  read  in  evidenoe,  with  the  observation 
that  valeai  quantum  vulere  potest,  it  is  certainly  not  decisive, 
and  has  even,  on  some  occasions,  been  wholly  rejected.  § 
.  However,  if  any  facts  are  discovered,  in  consequence  of 

'  I  ■  I        ■   —  r  ■  I  .  I  ■         I   1^^ 

•  R.  V.  Hale  et  al.  Leach,  635. 

t  2  Hale,  285.— Leach,  249-  J  Leach,  325.  328.  636L 

$  R.  V.  Lambe,  I.«ach,  625,  and  R.  v.  Bennet,  Id.  627. 
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fffeasHch  ft  eonfelBsion,  they  may  be  given  in  evidence ;  be^ 
cause  bets  must  be  immutably  the  same,  whether  the  con- 
fession which  disclosed  them  be  admitted,  or  not* 

Othet  sorts  of  confession,  as  declarations  to  gaolers,  and  Other  doco- 
other  personsf  in  prison,  do  not  come  under  this  view  of  the  ^^^  ^^ ' 
sabject,  and  therefore  are  unnecessary  to  be  considered 
bere.    Other  descriptions  of  documentary  evidence  may  be 
admitted,  as  ordinarily  consisting  o^ 

L  Statutes  of  the  realm,  or  acts  of  parliament.  Of  these  sutvtct. 
it  is  enough  to  observe,  that  *'  public  acts,"  or  acts  relating 
to  the  general  interests  of  the  kingdom^  or  of  any  large  por^ 
doQ  of  it,  (as  ex.  gr.  Bedford  Level)  or  of  a  whole  profes« 
sbn  (as  ex.  gr^  the  body  of  the  clergy)  need  not  be  proved 
farther  than  by  the  production  of  the  printed  statute  book. 
Bat  that  in  the  case  of  '^  private  acts,"  or  acts  relating  only 
lo  private  persons,  places,  or  interests,  testimony  must  be 
prodooed  of  their  having  been  compared  with  the  parlia- 
ment rolLf 

9.  Proclamations,  addresses^  and  the  articles  of  war,  as  Pro€ian». 
printed  by  the  king^s  printer^  are  considered  as  sufficiently  ^'^'"»  ^^* 
proving  themselves  by  their  mere  production. 

3.  The  gazette,  published  by  the  authority  of  govern-* 
ment,  is  generally  sufficient  evidence  of  any  act  of  state  or 
public  matter  «o  announced,  j:  But  the  gazette  is  no  proof 
of  any  private  matters  respecting  individuals  contained 
therein.  § 

4^  Upon  the  same  general  princi{de^  the  returns  on  the  Kavy^oflct 
books  of  the  navy-office  are  sufficient  evidence  that  a  person 
of  a  particular  name  is  dead,  but  not  of  the  identity  of  thai 
person,  which,  if  doubtful,  must  therefiare  be  proved  by 
other  evidence*  || 

5.  General  history  may  be  given  in  evidence  to  prove  a  History, 
public  miatter  relating  to  the  government,  or  kingdom  in 
general^  but  not  any  particular  custcMn,  or  other  matter 
which  affects  the  private  rights  of  individuals.    And  even 


^  2  Hak,  S85;— Leach,  301.  f  t^eake's  CompCDd.  S6. 

XU.U,  §  5  T.  R.  496. 

!]  sEsp.  ft.  190.— Peakc*8  Compend.  89. 
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books  of  general  history,  as  topographical  works,  are  not 
admissible,  on  subjects  of  public  history,  if  any  documents, 
from  which  they  were  compiled,  be  obtainable.  * 

6.  Surveys  and  inquisitions  taken  on  public  occasions  ar» 
evidence  to  ascertain  the  rights  of  individuals,  or  of  parishes, 
or  places,  not  named  in  them ;  but  o/i/y  when  they  have 
been,  taken  under  some  public  authority,  and  not  by  tliat  of 
any  private  individual,  f 

7.  Almanacks  are  good  evidence  to  prove  on  what  day  of 
the  week  a  particular  day  of  the  year  fell,  and  such  like 
ev^its,  for  there  can  be  no  other  evidence  of  such  things4 

8.  Records  of  the  king's  courts  prove  themselves,  and  the 
rolls  of  courts  not  of  record,  so  far  as  they  affect  the  pubUc 
interest.  §  But  records  of  the  king's  courts  are  only  con- 
clusive evidence,  generally  speaking,  against  those  who  are 
parties  to  them.  Thus,  an  accessary  may  controvert  the 
guilt  of  his  principal,  notwithstanding  the  record  of  such 
principal's  conviction. 

9.  Ancient  terrars  are,  or  are  not,  evidence,  according  to 
the  possession  from  which  they  come,  and  the  parties  by 
whom,  and  for  whose  interest,  they  are  produced.  Thus 
they  can  only,  under  very  particular  circumstances,  be  evi- 
denceybr  the  parson,  but  may  generally  be  evidence  against 
him.  But  if  they  be  signed  by  churchwardens  appointed  by 
the  parish  at  large,  and  not  by  the  parson,  and  whose  in- 
terests were  rather  against  him,  than  with  him,  they  be- 
come good  evidence,  even  of  rights.  || 

10.  Ancient  maps,  like  terrars,  surveys,  and  other  such 
instruments,  are  subject  to  similar  observations.  Their 
being  admitted  as  evidence  must  depend  on  the  circum- 
stances under  which,  and  the  parties  by  whom,  they  were 
made,  the  purpose  and  interest  for  which  they  are  produced, 
and  the  object  to  be  supported  by  them.  *• 

11.  Corporation  books,  so  far  as  they  concern  the  public 
government  of  a  town,  when  publicly  kept,  and  the  entries 

♦  Salk.  281.— Peake's  Compcnd.  86.  f  Peakc's  Compeod.  91. 
X  Cro.  Eliz.  227—3  Black.  Com.  333. 

§  10  Co.  02.— Theory  of  Evi.  43.  |1  Theory  of  Evi.  44. 
*"•  Peake's  Com]>eDd.  95. 


tRIAL  OF  PRISONiBItS.  211 

made  by  a  proper  officer,  are  received  as  evidence  of  tlie 
facts  contained  in  them.*  So  the  daily  books  of  «  prison 
are  good  evid^ice  as  to  the  time  of  a  Prisoner's  discharge^ 
&c  but  not  of  the  cause  of  his  commitment,  f  So  the  log- 
book of  a  man-of-war,  to  prove  when  a  certain  ship  became 
part  of  her  convoy.  J 

12.  Parish  rasters  are  evidence  of  the  entries  of  births,.  Parish  register, 
marriages,  &c.  therein  made,  but  subject  to  the  proof  of  the 

identity  of  the  parties,  in  the  same  manner  as  has  been  ob- 
served respecting  the  books  of  the  navy-office.  § 

13.  The  herald's  books  are  good  evidence  of  pedigree^  Herald's 
and  such  matters ;  but  entries  in  them  taken  from  records  ^^^^*- 
cannot  be  evidence,  because  the  records  themselves  (or  in 

c&ses  hereafter  to  be  noticed,  copies  of  them)  might  be  ob- 
tained.    And,  for  numerous  reasons,  inscriptions  on  monu-  loscriptiont. 
Dents  and  grave-stones,  are  evidence  of  the  same,  subject  to 
the  common  rules  respecting  proof  of  identity.  || 

14.  The  sentence  of  the  spiritual  court,  on  a  subject  SenteDce  of 
vithin  its  jurisdiction,  is  good  evidaice,  as  of  the  lawfulness  cu'Vu '^ 

of  marriage.** 

15.  In  criminal  cases,  depositions  are  taken  by  virtue  of  Deposicions 
the  statute  of  1  &  2  Ph.  &  Ma.  c.  IS.  and  2  &  3  Ph.  &  Kcn«*l»y- 
^  c:.  10.     By  the  former  of  these,  it  it  is  enacted,  **  that 

diose  persons  who  are  brought  before  justices  for  felomfj 
and  who  are  bailed ;  and  by  the  latter,  that  those  who^ 
tinder  similar  circumstances,  are  brought  before  them  and 
ommkted ;  shall  be  examined  touching  the  felony,  and 
ihar  examinations,  as  well  as  of  those  who  bring  them, 
shall  be  pat  into  writing."  On  these  statutes,  it  has  been 
holden,  that  in  case  of  felony,  if  a  magistrate  take  the  de- 
position on  oath  of  any  person  in  the  presence  of  tlw  prisoner j 
whether  the  party  wounded,  or  an  accomplice,  and  the  de- 
ponent die  before  the  trial,  the  depositions  may  be  read  in 
evidence ;  but,  if  the  prisoner  be  not  present  at*  the  ex- 
smination,  it  can  duly  be  read  as  the  dying  declaration  of  a 

•  PealLe's  Compend.  g7.  +  Leacli,  392. 

I  1  Esp.  R.  427'  §  Pealce's  Compend.  Q?. 

S  3  Bhclt.  Com.  105.— -Theory  of  Evi.  45. 

••  Peake*8  Compend.  45. 
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person  in  extremities;  for  the  rule  is  universal,  that  where 
there  was  no  opportunity  for  cross-examination,  a  mere  ex- 
parie  evidence,  although  on  oath,  shall  not  be  received  as 
strictly  evidence.*  It  is  to  be  observed,  too,  that  these  sta- 
tutes relate  only  to  cases  oi felony ^  and  therefore  are  not  ap- 
plicable (so  as  to  make  such  depositions  evidence)  on  any 
other  cases.t  Thus,  on  an  indictment  for  a  rape,  the  de- 
position on  oath  of  the  girl  taken  in  writing  before  a  ma- 
gistrate, and  signed  by  him,  but  not  by  her,  was,  after  her 
death,  read  in  evidence  on  the  trial  of  the  ravishen  % 

An  information  before  a  magistrate,  made  by  the  de- 
ceased on  oath,  in  the  presence  of  the  prosecutor,  was 
given  in  evidence  on  the  trial,  although  the  deceased  was 
not  then  apprehensive  of  death,  and  did  not  die  till  three 
weeks  after.  $ 

But  an  information,  taken  before  a  magistrate,  was  not 
allowed  to  be  read  in  evidence,  after  the  death  of  the  party 
who  gave  it,  in  a  prosecution  for  a  misdemeanour.^ 

Depositions  before  coroners,  where  the  parties  were  tn 
extremis^  and  have  died  immediately  after,  have  been  re- 
ceived in  trials  for  murder.**  But  whei*e  a  pregnant  wo- 
man died  after  examination,  but  before  an  oi'der  of  filiationjr 
such  examination,  taken  under  the  stat.  6  Geo.  2.  c.  SI.  was 
bolden  admissible  evidence,  on  an  application  to  the  quarter 
session,  for  an  order  on  the  father,  and,  uncontradicted^'  to 
be  conclusive,  ft  This,  however,  it  must  be  observed,  was  a 
case  not  of  a  criminal  proceeding;  and  under  the  authority 
of  the  statute  prescribing  the  purpose  and  the  authority, 
fixamloatioo  But  the  examination  of  a  pauper,  though  committed  to 
of  a  pauper,  ^j-j^j^g^  and  taken  before  two  justices,  touching  his  settle- 
ment, is  not,  except  in  excepted  cases,  admissible  evidence 
of  sueh  settlement,  XX  ^^J  inore  than  depositions  in  Chan- 
cery and  other  courts,  where,  t>y  the  course  of  proceeding} 
there  can  be  no  cross-examination.  $$ 
Df  a  soldier.     .  However,  by  the  annual  mutiny  act,  it  is  made  so  now, 

*  Leach,  512.  f  Salk.  281.  t  Leach,  996. 

§  Id.  516.  II  1  Salk.  261.      . 

♦•  Peak^s  Compend.  63.— Cald.  Ca,  482.  ft  2  E.  R.63. 

XI  See  Prtfct.  Expos,  title,  Poor,  sect.  2.  where  mott  of  the  cases  oi» 
the  subject  are  brought  together^  §§  E.  R.  54- 
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with  respect  to  soldiers,  under  certain  restrictions,  viz.  that 
^  if  any  non-commissioned  officer  or  soldier  shall  have  wife, 
child,  or  children,  one  justice  may  summon  him  where  he 
28  quartered,  to  make  oath  of  the  place  of  his  last  legal  set- 
tlement, and  be  shall  obey  such  summons,  and  make  oath 
accordingly.  And  the  justice  shall  give  an  attested  copy  of 
sQch  affidavit,  to  be  delivered  to  the  commanding  officer; 
which  copy  shall  be  evidence  as  to  such  settlemept^  &c.  &c.'* 
on  this  statute  making  so  material  an  inroad  on  the  old  de- 
terminations respecting  evidence,  it  has  been  decided  tha^ 
1st,  there  can  be  only  one  attested  copy  in  each  case  entitled 
to  this  privilege,  viz*  that  which  is  delivered  to  the  com- 
manding officer  ;''^  2dly,  that  this  examination  must  be 
authenticated  before  it  can  be  received  in  evidence,  for  it  is 
not  one  of  those  instruments  which  proves  itself  ;t  3dly,  that 
as  a  copT/  is  declared  to  be  evidence,  it  follows  that  the 
origiTial  examination  must  be  considered  such. J; 

And  by  59  Geo.  S.  c.  12.  §  28.  ^^  in  tlie  case  of  any  person  Of  a  Priaoner. 
having  a  wife  or  child,  who  shall  be  a  Prisoner  by  warrant 
of  commitment  in  any  gaol  or  house  of  correction,  or  in  the 
custody  of  any  keeper  of  such,  or  of  any  constable  or  peace- 
officer,  any  justice  of  peace  may  take  his  examinatipn  oi^ 
oath  in  writing,  which  examination  such  justice  shall  sign, 
and  such  examination  shall  be  received  and  admitted  in 
evidence  as  to  such  settlement  before  any  justices,  as  to 
such  settlement,  for  the  purposes  of  any  order  of  removal,  so 
long  as  such  person  shall  continue  a  Prisoner." 

16.  If  a  deed  be  upon  the  face  of  it  thirty  years  old  or  Ancient  4ecdi. 
upwards,  it  may  be  given  in  evidence  without  proof  of  the 
execution  of  it;  but  some  account  of  what  custody  it  is 
prodoced  from,  and  other  circumstances  to  show  the  fair- 
ness of  the  exhibition,  may  be  necessary  to  entitle  it  to  un- 
qualified effect.  If  there  be  any  erasures,  or  interlineations, 
or  other  cii'cumstances  to  create  doubts,  such  circumstances 
must  be  accounted  for,  to  rebut  the  presumption  of  fraud  or 

iahrication.  § 
17.  It  may  be  laid  down  as  a  general    rule,  that  as 

•  60  T.  R.  704.  t  I  E.  R.  13. 

I  Pract.  Expos,  title,  Poor,  scfct.  2.—^  T.  R.  534. 
J  BdIL  N.  p.  26*. 
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op»«*  wherever  original  instruments  can  be  obtained,  no  inferior 

evidence  of  their  contents  is  admissible;   so  where  the 

record,  the  contents  of  which  are  necessary  to  be  given  in 

evidence,  is  public  property,  and  cannot  be  obtained  by 

subpoena,  or  other  process,  from  the  place  where  it  ought 

always  to  remain ;  er  where,  though  private  property,  it  is 

not.  produced  by  the  party  possessing  i7,  an  attested  copy;  or 

in  such  sorts  of   instances   as  parish    registers,  bankers* 

books,  and  other  depositaries  where  the  contents  consist  of 

separate  entries,  and  concern  different  persons,   attested 

portions  of  copy^  or  extracts  of  particular  entries ;  are  good 

evidence.* 

fi^cnte!"'         Before  the  entire  conclusion  of  what  is  to  be  admitted 

respecting  documentary  evidence,  it  is  necessary  to  obsen'c 

briefly  on  the  production  of  those  instruments  as  evidence, 

to  the  validity  of  which  instruments,  for  their  principal  and 

original  purpose,  stamps    are    necessary.    To  go  into  a 

comparison  of  conflicting  cases  respecting  the  admissibility 

of  instruments  without  having  been   stamped  (which,  to 

give  them  validity,  ought  to  have  stamps),  as  evidence  in 

suits  ajid  prosecutions,  would  much  exceed  the  prescribed 

limits,  especially  as  some  nice  distinctions  have  been  made 

respecting  their  admissibility  in  civil,  and  in  criminal^  pro- 

ceedintrs.f     But  it  may  be  laid  down  as  a  general  rule,  at 

least  for  the  purpose  of  all  those  instruments  that  arc  likely 

to  come  in  question  before  a  court  of  session  of  the  peace, 

that  whenever  an  instrument  becomes  in  any  way  the  direct 

subject  of  a  prosecution,  it  cannot  be  given  in  evidence, 

unless  it  have  the  proper  stamp,  because  by  the  stamp  acts 

it  can  have  no  validity  without  them,  and  is  prohibited 

from  being  given  in  evidence ;%  (prosecutions  for  forger^-, 

indeed,  may  form  an  exception  to  the  rule,  but  they  are  no 

part  of  the  business  of  a  session.)     Such  an   instrument, 

however,  being  without  stamp,  or   having    an   improper 

stamp,  is  admissible  as  evidence  for  collateral   purposes. 

Thus,  though  in  a  prosecution  for  stealing  an   unstamped 

'        instrument,  sent  in  a  letter,  which,  to  give  it  any  valuty 


•  Peake's  Compcnd.  gi.  f  1  Taunt.  102.«— «  Leach»  705» 

^  i  Taunt.  95.— Leach,  1007. 
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must,  have  a  staihp,  it  could  not  be  produced  in  evidence 
against  a  letter-carrier,  to  prove  the  stealing  of  Ihe  instru- 
Hunt  itself;  yet  might  be  produced  merely  as  a  piece  of  paper 
irliich  can  be  identified,  in  order  to  prove  the  purloining 
oUhe  letter.^ 

A  few  observations  on  the  subject  of  evidence,  as  con- 
nected with  both  kinds,  parol,  and  written,  must  conclude 
this  part  of  the  subject. 

IVritten  evidence  is  considered  by  the  law  as  of  so  much  Parol  tesci- 
higher  a  nature  than  parol  testimony,  that  the  latter  is  never  ^mUtcd'  *°  ^ 
admitted  to  contradict  the  former ;  never  to  controul  it,  but  against  written 
where  it  is  ambiguous ;  nor  to  explain  it,  but  where  it  is  ***  ^^^* 
contradictory,  f     Nor  can  it  ever  be  resorted  to,  under  any 
circumstances,  to  supply  any  deficiency,  till  all  the  primary 
evidence  is  exhausted. 

And  where  both  exist,  and  one  is  merely  the  transcript  Not  to  the  fact 
of  the  other  as  to  the  same  feet,  the  written  alone  can  be  the  written"* 
admitted ;  tfius  though  the  declarations  of  a  person  mor- 
tally wounded  respecting  his  murderers,  made  upcm  the 
approach  of  death,  be  admissible  from  the  necessity  of  the 
case,  if  those  declarations  were  reduced  to  writing  by  the 
persons  to  whom  they  were  made,  that  writing  must  be 
produced,  and  not  the  contents  of  it  given  vivd  voce. 
Thus  also  a  witness  may  refresh  his  memory  by  reference 
to  any  book  or  paper,  but  if  that  book  or  paper  be  the 
foundation  of  his  knowledge,  it  must  be  produced,  and  not 
the  parol  testimony  of  its  contents  given,  j: 

Where  written  instruments  are  proved  to  have  been  burnt 
or  lost,  or  where  they  are  in  adverse  hands  and  cannot  be 
obtained,  parol  testimony  of  their  contents  is  admissible. 
Thus,  where  in  an  appeal  against  an  order  of  removal,  it 
appeared  satis&ctorily,  that  the  order  of  removal  and  du- 
plicate were  lost,  parol  testimony  of  the  existence  and  con- 
tats  of  such  order  were  determined  to  be  admis8ible.§ 
■ —  —  - —  ■  ■  — ^ — i—    ■  ■    ■       ■    -.  ■  _____^^.^^^.^^__ 

•  3  Bos.  &  Pul.  316.  t  Ibid.  112. 

X  3  Tenn  R.  749.  It  has  indeed  been  decided,  that  though  parol  tes- 
Umooy  of  a  contract  reduced  to  writing  cannot  be  given,  yet  that 
respecting  anj  collateral  circumstances,  arising  ottt  qf  such  contract,  it 
ii  admissible.     15  E.  R.  456. 

i  6  Term.  R.  556. 
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But  when  an  agreement  on  unstamped  paper  had  been 
destroyed,  parol  evidence  of  its  contents  were  not  allowed 
to  be  given,  even  though  it  appeared  that  it  had  been  so 
destroyed  by  the  wrongful  act  of  the  party  who  took  the 
objection.*  . 
Parol  tfsti-  Parol  testimony  must,  ex  necessitate  reij  be  the  medium  of 

^rufiig  ne^es-  p^oof  of  hand-writing,  in  subscriptions  to  instruments  and 
wry.  deeds  of  all  kinds ;  for  otherwise,  there  could  be  no  proof 

but  comparison  of  si^gnatures,  which  would  not  only  b^  more 
uncertain    evidence^    but  lias   been  decided   to  be  inad- 
missible, f 
Witness  giving      Wliat  a  man,  who  is  living,  has  sworn  on  one  occasion, 
d1ffemi"/tri«i8  <^^  never  be  giv^i  in  evidence  at  another  to  support  him, 
as  to  the  same  because  it  can  be  no  evidence  of  the  truth ;  but  if  he  has 
at  one  period  sworn  any  thing,  which  at  another  period  he 
has  contradicted,  such  variation  may  be  given  in  evidence 
to  take  off  the  effect  of  his  testimony ;  but  if  a  witness  ex- 
amined at  a  former  trial  of  any  issue  between  the  same  par' 
ties,  be  dead,  his  depositions  on  that  trial  may  be  read  on  a 
subsequent  one.  % 
Hcanay.  It  is  a  general  position  in  law,  that  hearsay  is  no  evi- 

dence ;  for  if  the  first  speech  were  without  oi^,  an  oath 
that  such  a  speech  was  made,  does  not  communicate  the 
validity  of  an  oath  to  the  first  bare  assertion*  To  this 
general  position,  however,  we  have  seen  there  is  at  least  one 
common  exception  in  criminal  cases,  viz.  in  that  of  a  per- 
son at  the  point  of  death  from  violence^  declaring  who  were 
his  murderers;  so  there  are  exceptions,  and  those  not  few 
in  number,  in  civil  cases :  for  there  are  many  on  which  it 
is  the  best  evidence  that  the  nature  of  the  case  admits. 
Thus  in  questions  of  legitimacy,  the  declarations  of  the 
parents,  and  others  of  the  family,  deceased,  corroborating 
other  evidence;  in  questions  of  pedigree  re^)ecting  the 
identity,  residence,  names  of  children,  funerals,  and  other 
circumstances  of  relatives,  which,  at  a  great  distance  of 
time,  are  often  not  to  be  collected  from  any  other  source. 
Also  in  questions  of  prescription,  as  rights  of  way,  the 

•  Rippincr  r.  Wright,  1  Chiu  R.  478. 

t  8  Hawk.  c.  46^—1 14.  Rayoi.  39.      i  9  IVeie  Williamsi  646. 
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dechrations  of  persons  deceased  who  had  no  interest  in  the 
subject,  are  of  material  weight  to  show  the  general  reputa* 
tioD  of  the  country.* 

Having  thus  disposed  of  the  subject  of  evidence  gene-  Pritoiier*i  ad. 
rally,  we  are  come  to  that  period  when  the  Prisoner  is  to    ^^'^' 
be  informed  by  the  Chairman,  that,  if  he  has  any  address 
to  make,  it  is  the  proper  time  so  to  do ;  and  it  is  the  duty 
of  the  justices,  and  jury,  patiently  to  attend  to  what  he  may 
ofler. 

When  the  Prisoner  hath  done,  and  been  heard  all  that  Evideiice  mbk 
be  has  to  say  in  his  defence,  the  evidence  is  summed  up  by  ^airman/ 
the  court  to  the  jury ;  f  and  if  they  cannot  agree  in  their 
verdict  at  the  bar,  a  baili£P  must  be  sworn  to  keep  them, 
thus: 

You  shall  swear  that  you  shall  keep  this  jury  without  meat, 
drink,  fire,  or  candle ;  you  shall  suffer  none  to  speak  to  them, 
neitber  shall  you  speak  to  them  yourself,  but  only  to  ask  them 
vbether  they  are  agreed :  So  help  you  God.  % 

On  the  subject  matter  of  this  oath, ^  which  is  thus  di- 
rected to  be  administered  to  the  bailifiP,  a  few  observations 
present  themselves. 

The  jury  must  be  kept  together  without  meat,  drink,  fire, 
or  candle,  till  they  are  agreed.  §  ' 

And  so  it  is  in  all  courts,  if  the  jury  will  not  agree  on  jory  not  !•  few 
their  verdict,  to  keep  them  without  meat,  drink,  fire,  or  P*™^*^  ^^"^J^ 
candle,   till  they  agree ;  and  the  steward  of  an  inferior 
court  may,  frot^  dhie  to  time,  adjourn  the  court  till  such 
agreement.  J| 


^■**i 


•  I  E.  Ri  373.  • 

f  The  Cbairman  of  the  setsion,  at  least,  is  inexcusable  if  he  do  not 
taUe  notes  of  the  e\  idence  on  every  subject  of  importance  which  comes 
bffbre  the  court.  In  the  events  of  removal  by  certiorari  ;  of  a  special 
esse  bKng  carried  up  to  the  coXirt  above ;  of  applications  for  pardons  ; 
ind  00  various  other  occurrences  that  may  take  place,  the  notes  of  the 
Cburman  are  the  only  proper  record  that  can  be  referred  to  for  ascer- 
tniiag  any  fjct,  and  the  only  criterion  by  which  a  judgment  can  be 
fiorattd  of  any  controverted  point. 

I  Dab.  185.  §  Co.  Lit  8S7. 

I  Salk.  ^1.  Some  relaxation  of  thejte  rules  has  occasionally  taken  place 
io  modem  tiiiies,  but  it  would  be  difficult  to  lind  any  authority  for  it  in 
^  preeapiSy  or  the  prscticey  of  our  predecessors    See  next  page. 
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And  it  is  fineable  for  the- jury  to  eat,  though  at  their 
own  charge,  after  they  are  departed  from  the  bar;  though 
it  may  not  avoid  the  verdict.* 

But  if  any  of  the  jury  be  ill,  on  special  application  to  the 
Court,  they  may  be  indulged  with  meat,  drink,  or  whatr 
ever  be  necessary,  at  their  own  cost,  or  in  any  way  that  is 
not/Hkely  to  influence  their  verdict ;  but  it  ought  not  to  be 
at  the  expence  of  any  of  the  parties  to  the  trial,  f 

If  the  juror  continue  ill,  or  die  before  verdict,  the  pro- 
ceedings are  as  if  they  had  never  commenced,  and  a  fresh 
inquest  must  be  charged  to  deliver  the  Prisoner.  % 

But  if  any  of  them  misbehave  themselves  after  their  de- 
parture from  the  bar ;  as  where  they  do  not  all  keep  tog^ 
thcr,  till  they  have  given  their  verdict,  or  where  any  of 
them  carrying  any  thing  eatable  with  them  in  their  pockets, 
eat  or  drink,  or  otherwise  refresh  tiiemseives  without  leave 
from  the  court,  before  they  have  given  their  verdict,  they 
shall  be  punished  by  fine.  § 
Iteiaxation  of  But  in  an  indictment  for  a  misdemeanour,  (conspiracy) 
tkoBc  ruici.  ^hich  continued  more  than  one  day,  the  jury  without  the 
knowledge  of  defendant,  separated  all  night.  A  new  trial 
was  moved  for,  on  the  ground  that  a  jury  cannot  separate 
till  a  verdict  has  been  given,  without  the  consent  of  the 
parties,  even  supposing  that  such  consent  would  make  it 
lawful,  which  is  doubtful.  But  per  curiam^  '^  Eliz.  Can- 
ping's  case,  which  lasted  fifteen  days,  is  decisive.  HoweFs 
also,  St.  Tri..  vol.  19,  p.  671.  In  ttie  case  of  a  misdemea- 
nour the  dispersion  of  the  jury  will  not  avoid  the  verdict. 
The  judge  may,  if  he  think  fit^  forbid  the  separation^  and  if, 
in  contempt  of  his  authority,  they  separate,  he  may  impose 
a  fine  upon  them ;  but  whether  he  consent,  or  not,  the  mere 
fact  of  separation,  unaccompanied  by  any  circumstance  of 
suspicion  or  impropriety,  cannot  avoid  a  verdict."  jj 
jiddiiionai  ex-      If  after  their  departure  they  desire  to  hear  one  of  tlie 

fimioation  of 

^hiiesaes. 


•  Ball.  N.  P. 308.— 4  3lack.  Com.  36l.        f  Dr.  &  Student,  158. 

X  Ibid.  §  2  Hawk.  c.  S2. 

II  R.  V.  Klnnear  et  al.  1  Chit.  R.  462.  Note,  however,  the  difierence 
between  the  case  of  the  dispersion  of  jurors  pending  the  proceedings, 
and  that  of  ihcir  dispersing  qfter  the  Court  has  summed  up  the  evidence 
and  given  the  charge,  before  they  shall  have  leturned  a  x^nUct. 
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witnesses  agaih,  it  skall  be  granted,  so  he  deliver  his  testi* 
monj  in  open  court;  and  also  they  may  desire  to  pro- 
pound questions  to  the  court,  for  their  satisfaction,  and  it 
shall  be  granted,  so  it  be  in  open  coiurt.  * 

If  the  jury  say  they  are  not  agreed,  the  court  may  ex-  Cannot  be  dif 
amine  them  individually;  and  if  in  truth   they  are  not  ^^*^^^  **"' "'J^ 
agreed,  they  are  fineable;  f  but  a  jury  sworn  and  charged 
in  a  capital  case  cannot  be  discharged  (without  the  Priso- 
soner's  consent)  till  they  have  given  a  verdict;  and  that 
must  be  given  also  openly  in  court.  % 

As  to  triab  going  oiF  for  want  of  jurors,  by  means  of  juror  cannot 
drawing  a  juror,   it  seems,  1st,  That  in  capital  cases  a  !'*^^i'^^^*'*'" 
juror  cannot  be  withdrawn,  though  all  parties  consent  to  it  cases. 
2dly,  That  in  criminal  cases  not  capital,  a  juror  may  be 
withdrawn,   if  both  parties  consent,   but  not  otherwise. 
3dly,   That  in  all  civil  causes  a  juror  cannot  be  withdrawn, 
but  by  consent  of  parties.  § 

After  the  verdict  is  recorded,  the  jury  cannot  vary  from 
it,  but  before  it  be  recorded,  they  may  vaty  from  the  first 
offer  of  their  verdict ;  and  this  is  not  unfrequently  done  at 
the  suggestion  of  the  court,  where  it  appears  that  the  jury 
have  misapprehended  any  fact,  or  the  legal  import,  or  ap- 
plication to  the  subject-matter,  of  any  evidence.  That 
verdict  which  is  recorded  shall  stand.  ||  But  they  may 
give  a  special  verdict  in  any  criminal  case,'  whether  capital,  Special  wcr^ 
or  not  capital,  as  well  as  in  a  civil.  As  if  one  be  indicted  ****^*« 
for  grand  larceny,  that  is  for  stealing  goods  above  the  value 
of  V2d,  yet  the  jury  may  find  specially  that  he  is  guilty,  but 
that  the  goods  are  not  above  the  value  of  I2d.  in  which 
case  he  shall  only  have  judgment  for  petit  larceny. 

The  effect  of  a  special  verdict  is,  that  it  finds  the  mere 
bet,  and  leaves  the  legal  effect  of  such  verdict  to  the  judg- 
ment of  the  court.  A  verdict  of  this  description  however 
must  find  all  the  circumstances  constituting  the  offence,  for 
the  court  cannot  supply  them  by  reference  or  implication. 


•  2  Hale,  296.  t  Ibid. 

J  8  Hawk.  c.  47.— Foft.  C.  L.  22.  §  Carthcw's  R.  463.. 

t  Co.  Lit.  227. 
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Thus,  it  must  find  (except  in  cases  excepted  by  statute)  that 
the  fact  was  committed  in  the  counts  laid  in  the  indictment, 
or  no  judgment  can  be  given,*  It  is  su£5cient,  however,  if 
all  the  substantial  requisites  be  found,  which  go  to  constitute 
the  oifence  charged,  though  it  do  not  exactly  correspond 
with  the  indictment,  f 

But  the  offence  found  by  the  verdict  must  be  of  the  same 
kindj  though  it  may  vary  in  degree^  as  that  laid  in  the  in- 
dictment,  or  no  judgment  can  be  pronounced.  As  a  man 
indicted  for  a  midemeanour  cannot  be  found  guilty  of  facts 
that  necessarily  constitute  a  felony,  or  vice  versd  ;  at  least 
if  it  be  so,  no  judgment  can  be  given.  Tliis  however  does 
not  amount  to  an  acquittal  of  the  Prisoner,  and  he  may  be 
indicted  again.  X 

At  the  assizes  it  is  common,  instead  of  a  special  verdict, 
to  find  a  general  verdict  of  guilty,  but  to  have  a  special 
case  reserved  by  the  court  on  the  poiht  of  law,  for  the  con- 
sideration of  the  judges;  but  this  practice  cannot  take 
place  at  sessions,  because  the  judges  will  not  take  cogni- 
zance of  a  case  reserved  upon  an  indictment  tbere.§ 
Ciwmt  cast  If  the  jurors  differ,  and  cast  lots  for  their  verdict,  although 

orver  i  .  .^  ^^^  ^  according  to  the  evidence,  and  the  opinion  of  the 
Court,  they  shall  be  fined  for  the  contempt.  ||     But  the 
'  court  cannot  reqeive  an  affidavit  from*any  of  the  jurymen, 

that  the  jury  were  divided  in  opinion,  and  tossed  up,  in  all 
of  whom  such  conduct  would  be  a  very  high  misdemea- 
nour ;  but,  in  every  such  case,  the  court  must  derive  their 
knowledge  from  some  other  source;  as  from  spme  persons 
having  seen  the  transaction  through  a  window,  or  by  some 
such  other  means.** 
jirrnFi  when        Jurors  are  likewise  punishable  for  sending  for,  or  receiv- 
JJJ^*^*|fJl|f  ^®'  ing  instructions  from,  the  parties,  concerning  the  matter  in 
•napii.  question,  and  therefore  much  more  for  receiving  a  bribe. 

So  if  a  juryman  have  a  piece  pf  evidence  in  his  pocket, 
and  after  the  jiiry  sworn  and  gone  together,  he  sheweth  it 


•  8  Str.  1016.— Lamb;  405.  t  1  Str.  Ig.— B  Hawk.  47. 

J  2  Str.  1 1 1 3.— 1  Leach^  12.— «  Str.  lOlQ.— 2  Ld.  Raym.  1586. 
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to  ihem  to  influence  thdr  verdict,  it  is  a  misdemeanour 
fineable  in  the  jury;  but  it  avoids  not  the  verdict.  * 

But  it  is  no  o£fence  in  a  juror  merely  to  exhort  his  com- 
panions to  join  him  in  such  a  verdict  as  he  thinks  right ; 
and  generally,  it  seems  certain,  that  no  one  is  liable  to  any  Notpnnii4iabl« 
prosecution  or  punishment  whatsoever,  in  respect  of  any*"  ^""?'"*' 
Terdict  given  by  him  in  a  criminal  matter,  adhering  only  to  direct  con- 
these  plain  rules,  of  justice  and  decency.     For  since  the  ^®™P^* 
safety  of  the  innocent,  and  punishment  of  the  guilty,  so 
much  depend  upon  the  fair  and  upright  proceedings  of 
jurors,  it  is  of  the  utmost  consequence  that  they  should  be 
as  little  as  possible  under  the  influence  of  any  passion 
whatsoever ;  and  therefore,  lest  they  should  be  biassed  with 
the  fear  of  being  harassed  by  a  vexatious  suit,  for  acting 
according  to  their  conscience,  the  law  will  not  leave  any 
possibility  for  a  prosecution,  f  . 

When  the  jury  are  agreed  on  the  verdict,  the  clerk  calls  Recirdlo|^  Um 
them  by  their  names,  and  asks  them  "  if  they  are  agreed  in  ^*"**^'' 
their  verdict,  and  who  shall  say  for  them  ?'  and  calls  the 
first  Prisoner  to  the  bar;  and  bids ,  him  hold  up  his  hand. 
Then  says  to  the  jury,  <<  Look  upon  the  Prisoner,  you  that 
are  sworn,  what  say  you,  is  A.  B.  guilty  of  the  felony 
whereof  he  stands  indicted,  or  not  guilty  ?''  If  they  say 
Gmlhfy  dien  the  clerk  asks  them,  *^  what  lands  or  tenements, 
goods  or  chattels,  he^  'the  l^risoner,  had  at  the  time  of 
the  felony  committed,  or  at  any  time  since?*'  The  jury's 
common  answer  is,  *^  None  to  our  knowledge/'  When 
the  jury  say,  ^'  Not  guilty^**  then  the  clerk  asks  if  he,  the 
Prisoner,  ^  did  fly  for  it,  or  not  ?"  If  they  find  a  flight,  it 
is  recorded ;  but  th'eir  common  answer  is,  "  Not  to  our 
Imowledge.*' 

And  so  the  ckrk  proceeds  to  every  Prisoner  particularly, 
vhicfa  the  jury  bath  in  charge,  writing  afler  the  words 
po,  se,  over  -the  Several  names  of  the  Prisoners^  g^i^^lfi  or 
so/  guilty f  a^  the  Verdict  is ;  and  then  says  to  the  jury, 
*^  Hearken  to  your  verdict  as  the  court  recordeth  it ;  you 
ny  A.  B.  is  guilty  of  the  felony  whereof  he  stands  indicted. 


*  •« 


♦  8  Hale,  306.  t  2  Hawk.  «2. 
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and  that  he  hath  no  goods  nor  chattels ;  that  C.  D.  is  not 
guilty/'  and  so  of  the  rest ;  and  then  concludes,  ^^  and  so 
you  say  all." 

In  all  cases  of  felony  the  verdict  must  be  given  in  open 
court,  and  in  the  presence  of  the  Prispner.*  In  misde- 
meanours of  importance  to  the  public,  the  same  solemnity 
is  always  observed ;  but  in  those  of  inferior  import,  and 
where  only  individuals  are  affected,  it  is  common  enough 
to  return  a  verdict  otherwise  than  in  open  court,  and  even 
in  the  absence  of  the  defendant,  f 

Such  as  have  been  found  guilty  by  the  jury,  are  called 
upon  to  say  why  judgment  should  not  be  passed  upon  them. 
They  may  nov.',  therefore,  if  any  errors  appear  upon  the 
fisice  of  the  words,  (for  to  that  species  of  error  alone  the 
Arrest  of  judg.  privilege  is  confined,) :(  move  the  court  to  arrest  or  stay 
the  judgment ;  §  but,  as  this  is  not  an  ordinary  procedure 
of  sessions,  we  will  pass  on  to  that  which  commonly  occurs, 
viz.  that  the  offender  against  whom  a  verdict  has  passed, 
offers  something  to  the  court  in  extenuation  of  his  crime. 
Address  in  ex-  If  he  offer  nothing,  or  if  what  he  do  offer  make  no  im- 
Se?"  ""^  pression  on  the  court,  either  in  arrest  or  stay  of  judgment, 
or  in  mitigation  of  punishment,  sentence  is  generally  passed 
immediately.  If,  on  the  contrary,  any  doubt  arise  in  the 
breasts  of  the  court  respecting  the  application  of  the  Inw  to 
the  facts,  or  they  wish  to  have  time  for  examination  into  the 
circumstances  of  the  offence,  or  the  character  of  the  offender, 
Adjournment  it  is  usual  to  adjoum  the  session  to  a  future  day,  in  order  to 
o  ju  gmcnt.  gj^^  ^j^^  for  consultation,  discussion,  or  inquiry,  as  the  case 
may  require;  ||  In  this  event,  the  manner  of  disposing  of  the 
defendant,  during  the  interval,  will  depend  cm  the  nature  of 
the  offence  of  which  he  has  been  convicted,  and  the  situation 
in  which  the  course  of  the  proceedings,  previous  to  trial, 
may  have  placed  him.  If  in  custody,  he  will  be  recommit- 
ted to  custody ;  if  out  on  bail,  he  will,  generally,  be  allowed 
to  enter  into  a  new  recognizance  to  appear  at  the  period  of 
adjournment,  to  receive  judgment.     It  is  scarcely  necessary 

•  Co.  Lit.  227.-4  Black.  Com.  360.  f  5  Burr.  R.  2667. 

X  4  Burr.  R.  2267  —1  Leach,  101. 

§  4  Black.  Com.  375.-2  Hawk.  c.  48.        ||  Seepoi^  Ch.  6. 
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to  add,  that  this  delay  of  sentence  being  a  forbearance  in 
iavoar  of  the  prisoner,  whether  it  be  in  compliance  with  his 
solicitation,  or  emanate  immediately  from  the  court,  it  would 
not  be  compatible  with  the  claims  of  justice  to  place  the 
security  of  his  person  for  receiving  the  judgment  of  the  law 
upon  a  more  precarious  foundation  after  verdict,  than  it 
was  before;  and  therefore  that,  in  the  circumstances  under 
contemplation,  some  deference  is  due  to  the  application  of 
the  prosecutor,  as  well  as  to  the  opinion  of  the  court,  re- 
electing the  recognizances  by  which  the  liberation  of  his 
person  may  be  justified. 

At  whatever  period  the  judgment  of  the  court  is  to  be  Proclamation 
given,  proclamation  is  to  be  made  three  times,  as  follows,  by  ^^^'^^P'^'^"^** 
the  crier  of  the  court. 

^  O  yez,  O  yez,  all  manner  of  persons  are  commanded  Smtence 
to  keep  silence  whilst  judgment  is  given  against  the  prisoner  P***^* 
at  the  bar,  upon  pain  of  imprisonment."  Then  the  prisoner 
is  placed  at  the  bar,  and  the  sentence  *  is  pronounced  by 
the  chairman, 

, . ^ 0 

*  Id  a  book  professedly  compiled  principally  for  the  use  of  persons 
who  have  not  been  in  the  habit  of  considering  such  kinds  of  subjects,  it 
may^  perhaps,  be  deemed  at  least  a  pardonable  piece  of  presumption  in 
its  anthor,  if  he  throw  out  a  few  suggestions  on  that  portion  of  the 
josdce's  public  duty,  in  the  exercise  of  which,  the  law  has  led  the  most 
to  his  discretion^  with  the  fewest  me^us  of  regulating  \\\b  judgment ^  viz. 
the  panishment  of  those  offences  which  are  the  usual  subjects  of  trials 
before  a  court  of  quarter  session.    Where  statutes  have  conferred  upon 
indhricfaial  magistrates^  or  even  upon  sessions,  the  authority  of  summary 
cooTicttons,  without  the  intervention  of  jurors,  they  have  limited  the 
penalties  for  the  offences  created,  or  punished,  by  them,  within  narrow 
generallyp  but  always  within  prescribed  bounds ;    while,  with   re- 
spect to  fines,  imprisonment,  and  even  transportation,  they  have,  of  ne- 
cessity, perhaps,  left  to  them  the  same  latitude  of  apportionment,  as  to 
tbc  judges  of  the  superior  courts,  although  frequently  persons  without  the 
same  professional  experience,  the  same  familiar  acquaintance  with  the 
multiplied  inducements  to  the  commission  of  crimes,  or  the  same  means 
of  discrimination  respecting  the  effects  of  punishment.  The  present  pur- 
pose is,  therefore,  to  impress  upon  the  minds  of  those  who  are  only  com- 
Qendog  their  career  in  the  public  duties  of  magistracy,  not  merely  the 
justice  and  humanity,  and  therefore  the  duly,  but  even  the  policy  also,  of 
th«  most  unprejudiced  and  temperate  discrimination  in  the 


22^  TRIAL  OF  PRlSOVEBBt 

In  trials  for  misdemeanours,  indeed,  less  formality  id  o\hf 
served  respecting  the  proclamations,  &c.  but  the  essential 
parts  of  the  proceedings  are  the  same.  The  jury  are 
charged  by  the  chairman;  ^A^y, return  their  verdicts,  and 
he  passes  the  sentence  of  the  law,  whatever  it  may  be  (ge- 
nerally fine  and  imprisonment,  or  one  of  them),  in  a  similar 
manner. 
Jodgments.  This  stage  of  the  procieedings  brin^  us  to  a  more  parti-« 

cular  consideration  of  the  various  judgments  themselves, 
which  are  ordinarily  inflicted  by  courts  of  session  of  the 
peace. 


distribution  of  panishineDtSf  on  account  of  the  salutary  consequences 
which  may  reasonably  be  expected  from  it.  The  puniahmenta  ordained 
by  municipal  r^ulations*  may  not  improperly  be  designated  by  the 
epiihets ''  admonitory^''  '*  exemplary,"  and  "  vindictive.''  To  disciimi'* 
nate  further  than  this  might  perhaps  incur  the  imputation  of  fanciful 
refinementy  but  thus  far  it  may  not  be  too  much  to  insist.  The  first 
suggestions  of  common  sense,  and  common  benevolence,  need  not  wait 
for  the  sanction  of  experiment,  for  they  are  to  be  found  in  the  very  ro' 
diments  of  civilization.  To  the  novice  in  delinquency,  punishment  ia 
intended  primarily  to  operate  as  an  individual  admonition ;  and  where 
the  heart  has  not  been  absolutely  depraved,  but  only  the  passions  ex* 
cited,  or  the  temerity  of  youth  stimulated  by  excessive  temptation,  or 
the  influence  of  bad  example,  it  will  frequently  have  its  due  effect,  if 
administered  with  that  moderation,  which  corrects,  without  degrading* 
Nemo  repenie  turpishmus,  is  an  adage,  as  true  in  point  of  fact,  as  ne- 
cessary to  be  kept  in  mind  by  those,  whose  rank  and  duties  call  upon 
them  to  mark  with  precision  of  punishment,  the  deviation  of  ignorance 
and  frailty  from  the  path  of  rectitude.  On  a  repetition  of  offences, 
where  it  is  ascertained,  indeed,  that  admonition  has  failed  to  correct,  to 
deter,  by  making  the  culprit  an  example,  becomes  a  duty  to  society  :  for 
compassion  to  the  individual  may  then  well  give  way  to  the  general 
protection  of  the  social  system.  Nevertheless,  till  amendment  has  be- 
come entirely,  hopeless,  the  severity  of  punishment  should  be  abort  of 
that  which  cuts  off  all  retreat  from  an  association  with  the  vicious.  The 
third,  and  last,  stage  of  depravity  is  that  alone  in  which  moderation  may 
cease  to  be  considered  as  an  attribute  of  justice.  In  that  extremity,  so- 
ciety has  an  ample  right  to  manifest  its  resentment ;  and  the  administra* 
tors  of  its  laws  are  justified  in  becoming  the  ministers  of  its  wrath  • 
because  cutting  off  (by  removal  or  disgrace)  the  morbid  member  from  the 
general  body,  becomes  the  only  method  of  preventing  the  communica« 
|ion  of  contagion. 
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It  is  to  be  collected,  from  many  parts  of  the  preceding 
pa^^esy  that  for  misdemeanours  of  all  kinds,  as  well  those  of  in  mifdemea* 
common  law,  as  by  statutes,  fines  and  imprisonment,  either  ''^*^* 
leparately,  or  conjointly,  are  the  usual  punishments  f  by  the 
common  law  and  by  some  statutes,  to  be  inflicted,  at  the 
discretion  of  the  courts  before  whom  the  trial  shall  take 
place ;  by  other  statutes  subject  to  certain  limitations  therein 
respectively  specified.  The  place- of  imprisonment  is  now 
always  in  some  house  of  correction,  or  gaol,  of  the  county 
wherein  the  offisnder  has  been  convicted.*  fn  former  timesy 
this  imprisonment  was  frequently  directed  to  be  partly  in 
stocka,  or  in  pillory.  The  former  of  these  modes  is  fiiUen 
ioto  disuse  (except  in  some  instances  of  summary  convic* 
tioDs  befiore  magistrates  out  of  court,  where  it  is  not  only 
the  specie,  but  the  cnly  punishment  directed  by  statute), 
and  the  latter  is  recently  abrogated,  f  except  in  instances 
of  perjury,  and  subornation  thereof.  Of  specific  impri- 
soninents  by  statute  it  is  not  necessary  to  advance  any 
thing  ;  but  of  those  which  are  said  to  be  discretionary,  it 
may  be  right  to  observe,  that  the  discretion  intended  is  not 
an  arbitrary  and  capricious  discretion,  but  measured  by  the 
nature  of  theofience;  the  sex,  age,  and  other  circumstances 
of  the  offender;  and  the  balance  of  public  benefit  to  be  de- 
rived from  the  exposure  of  the  criminal,  and  the  notoriety  of 
his  punishment ;  or  firom  the  silence  dictated  by  decency 
respecting  the  nature  of  the  offimce,  and  contemptuous  ob- 
livion of  the  offender.  When  the  crime  is  of  a  description 
to  threaten  the  public  peace  with  disorder,  as  in  the  case  of 
aggravated  assaults,  riots,  libels,  and  such  like  offences;  or 
the  public  morals  with  subversion,  as  in  that  of  keeping  a 
luNue  of  ill  fome;  it  is  usual  to  add,  to  fine  and  imprison- 
xkent,  a  requisition  of  sureties  for  the  fiiture  good  behaviour 
of  tbe  oflfaider,  for  a  longer,  or  a  shorter  period,  in  pro- 


*  IiDprucmmeDt  in  peDitentiary  houses^  or  in  hulksyasa  commutaiion 
fioc  tmuportation,  and  that  not  by  the  judgment  of  the  courts^  but  by 
^  amhority  of  the  govennnent,  is  not  within  our  present  contem« 
platioQ. 

t  56  Geo.  3.  c.  133. 
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In  felonies. 


Transporta- 
tion* 


Voluntary. 


portion  to  the  i^iparent  dai^r  of  repetitioD,  and  the  con- 
trition of  the  party. 

The  inferior  i^iecies  of  fdonies,  such  as  are  ordinarily 
tried  at  sessions  of  the  peace,  are,  by  a  numerous  succession 
of  statutes,*  made  punishable  by  fine,  imprisonment,  and 
whipping;  or  by  one,  or  more  of  them;  or  by  transportation 
for  seven  years. 

A  few  words  on  the  subject  of  transportation  shall  close 
this  chapter. 

Transportation  was  unknown  to  the  common  law,  and 
introduced  by  statute  only,  about  the  end  of  Queen  Eliza- 
bedims  reign,  and  continued  for  the  puipose  of  colonizing 
newly  discovered  or  conquered  settlements.  It  is  now  con- 
fined to  three  cases,  1st,  vc^untary,  imder  a  stat.  of  Geo.  1 . 
2nd]y,  by  way  of  commutation,  to  escape  a  more  severe 
punishment,  and  therefore,  to  a  certain  degree^  voluntary ; 
Sdly,  by  force  of  some  modern  statute,  as  a  specific  punish- 
ment of  some  particular  offence.  Voluntary  transportation 
is,  ^*  where  any  person  of  the  age  dffiflteen  years  and  under 
twenly-oncf  shall  be  willing  to  be  transported,  and  enter 
into  any  service  in  any  of  his  Majesty's  plantations  in 
America,  it  shall  be  lawful  for  any  merchant,  or  other,  to 
contract  with  him  for  such  service,  not  exceeding  eight 
years ;  provided  such  person  binding  himself,  come  before 
the  Lord  Mayor  of  London,  or  some  other  justice  of  the 
city,  if  such  contract  be  made  there,  or  before  two  justices 
of  peace  of  the  place  where  such  contract  shall  be  made» 
and  acknowledge  his  consent,  and  sign  such  contract  in 
their  presence,  and  with  their  approbation ;  and  such  mer- 
chant or  other  may  transport  such  person,  and  keep  him  in 
any  of  the  plantations,  according  to  such  contract ;  which, 
contract  and  approbation  of  such  magistrate  shall  be  certi- 
fied by  such  magistrate  at  the  next  quarter  session,  to  be 
registered  by  the  clerk  of  the  peace,  without  fee."t 

Transportation,  as  a  commutation  for  a  more  severe  pu- 
ir  UWn  clergy?  nishment  is,  "  where  any  person  shall  be  convicted  of  grand 


Ai  a  commuta- 


*  4.Gco.  I.e.  11. — 6 Geo.  I.  c.  23. — 19  Geo,  3.  c.  74. 
t  4  Geo.  I.e.  11. 
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or  petit  laveeny,  or  fdonioualy  stealing  of  noney  or  goo^S) 

and  who  by  law  ifaall  be  entitled  to  the  benefit  of  clergy, 

and  liable  only  to  bnraing  in  die  band  or  whipping  (except 

persons  convicted  for  receiving  or  buying  stolen  goods, 

knowing  tkem  to  be  stden),  it  shall  be  lawful  for  Ae  court 

before  wluwi  they  were  convicted,  or  any  court  held  at  th^ 

same  fdace  with  like  aothori^,  (or  any  subsequent  court, 

held  with  like  authority^  for  the  sane  county,  &c.  though 

held  at  anodier  place,)  instead  of  ordering  such  offenders  to 

be  burnt  in  die  hand  or  wh^ped,  to  order  that  they  be  sent 

to  sofne  of  Jus  Mtgesty^s  pUmtaiions  in  America  for  seven 

years^  and  such  court  shall  have  power  to  transfer  such  o£- 

fendersy  by  order  of  court,  to  the  use  of  any  person  and 

their  assigns  who  shall  contract  for  their  performance  of 

sudi  tiBnq>ortation  for  seven  years.    And  where  any  per-  For  oevnces 

sons  ahall  be  convicted  of  any  crimes,  for  which  they  are  exp  ciVrry  ^ 

dnded  the  benefit  of  clergy,  and  his  Majesty  shall  extend 

mercy  to  suoh  offenders  on  condition  of  transportation,  and, 

such  intention  of  mercy  be  signified  by  one  of  the  principal 

secretaries  of  state,  it  shall  be  lawful  (or  any  court,  having 

proper  authority,  to  allow  such  offenders  the  benefit  of  a 

pardon,  and  to  order  the  like  transfer  to  any  person  (who 

will  contract  far  such  tranqwrtation)  and  to  his  assigns,  of 

any  such  ofienders,  as  alsq  ofa$ty  person  oonvicted  of  receiving 

stolen  goods,  knowing  them  to  be  stolen,  for  fourteen  years, 

if  such  condition  of  transportation  be  general,  or  else  for 

wash,  other  term  as  shall  be  made  part  of  such  condition ; 

•ad  the  persons  contracting  or  their  assigns,  shall,  by  virtue 

ef  such  order  of  transfer,  have  a  property  in  the  service  of 

mdi  oflfendefs  for  sudi  term  of  years."* 

These  provisions  have  been  amended  by  many  subsequent 
tetstes,  but  this  of  Geo.  1.  remains  the  foundation  of  all 
nodem  transportation.    The  first  of  these  amendments  was 


*  4  Geo.  I.e.  11.  and  3  Geo.  3.  c.  S3  ;  which  a'ct,  last  referred  to, 
^"as,  by  the  94  Geo.  2.  c.  56.  altered  and  amended^  in  many  particulars, 
cipeaally  in  protecting  the  persons  conveying  the  transports  to  the  port 
of  cafaafkalioD,  in  allowing  a  property  in  their  service,  to  be  assigned  to 
coQtiietan  for  tfaem,  without  giving  security  for  transportation,  Ice. 
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by  a  Btat  passed  soon  after*  the  acoession  of  the  King}  by 
which  the  time  of  transportation  was  accelerated,  after  re* 
prieves,  in  cases  of  felonies  excluded  the  benefit  of  deigy^ 
by  judges  of  the  assize. 

By  another,  passed  after  no  great  intenrai  of  time,  those 
parts  of  the  former  statutes  which  ordained  transportation  to 
America  to  be  part  of  the  sentence  of  transportation,  were 
superseded  by  a  provision,  that  the  sentences  in  future  might 
be,  <*  to  some  part  of  his  Majesty's  dominions  beyond  the  seas^' 
generally,  and  not  confined  to  the  American  plantations, 
many  of  which  were  no  longer  under.the  controul  of  Great 
Britain :  f  so  that  now  the  usual  style  of  the  sentence  of 
transportation  runs,  **  to  such  of  his  Majestjfs  dominions  be- 
yond the  seaSf  as  he  shall  direct  and  appoint/' 

Next,  it  was  enacted,  that  hard  labour  in  certain  places  of  ^ 
confinement,  might  in  some  cases  be  subsequentiy  to  sen* 
tenoe  substituted  for  transportation,  and  many  statutes  have 
been  succcsssiyely  enacted  to  regulate  these  receptacles.  |  : 
These^  however,  not  entering  into  the  consideration  of  the  ^ 
courts,  and  not  controuling  the  sentences,  are  beside  our  ; 
purpose  here. 

Several  statutes  have  be^i  recentiy  passed  $  for  correcting  ^ 
the  errors,  and  enlarging  the  benefits,  of  many  of  the  former  ;^ 
ones,  on  the  subject  of  transportation,  and  the  temporary  .:| 
confinement  of  ofienders,  of  which  the  substance,  so  &r  as^. 
is  necessary  for  our  inunediate  purpose,  is  as  follows  t—The  ,[ 
first  of  these,  after  reciting  an  act  of  the  48  of  Geo.  3.  on  ■:^ 
the  same  subject,  provides  for  the  tonnage  and  admeasure-^ 
ment  of  all  vessels  carrying  passengers  to  any  of  his  Ma«  ,^ 
jes^s  plantations  and  settiements  abroad,  llie  next,  after^ 
reciting  those  of  19  Geo.  3.  c  74. — 24  Geo.*  3.  c.  56.  and,^^ 
noticing  others  which  had  been,  from  time  to  time^  made  to  y^^ 


•  8  Geo.  3.  c.  16.  \>^ 

t  19  Geo.  d.  c.  74.--«nlarged  and  extended  by  35  Gto.  3.  c.  18.  and 
39  Geo.  3.  c.  46.  ^ 

t  16  Geo.  3.  c.  74.-84  Geo  3.  c.  66.— 31  Geo.  3.  c,  46.-62  Gto.  3.  -^l 
c.  44.— 66  Geo.  3.  c.  63.— and  69  Gea  3.  c.  136.  .'i 

§  63  Geo.  3.  c.  36.— 63  Geo.  3*  c.  39.-^64  Geo.  3.  c.  30 — 55  Geo.  S:?,  j 
c.166^— 66Gco.3.c.87w— 66Gco.  3.C.  119.aiMl69  Geo.3.c.  101- 
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unend  and  continue  these,  for  the  transportation  of  o& 
fenders,  as  well  as  for  the  confinement  of  them  in  places 
appropriated  for  these  purposes,  continues  them  to  March, 
25,  1814.  The  last  mentioned  further  continues  the  act 
immediately  preceding^  till  March  25,  1815,  and  the  oon- 
dosion  of  the  then  next  session  of  parliament. 

Thus  stood  the  statutes  respecting  the  transportation  of 
lenders  in  1815.     By  the  65  of  Geo.  S.  c.  156,  the  24 
Geo.  S.  c  156,  was  repealed;  and  it  is  enacted,  that  his 
Majesty,  with  the  advice  of  his  privy  council,  may  appoint 
anj  other  places  beyond  the  seas,  in  addition  to  those 
beretofore  appointed,  either  within,  or  without,  his  Majesty's 
domiaions,  for  the  transportation  of  offenders.    Persons 
ondertaking  to  transport  them  are  to  give  security  for    ' 
bithfiilly  transporting,  and  produce  evidence  of  the  landing 
of  the  persons  transported ;  and  justices  are  to  be  appointed 
^  courts  to  contract    This  act,  being  for  a  limited  term, 
ns  re-enacted  by  66  Geo.  3.  c.  ^9.  which  continues  all  the 
proiisiona  of  it,  as  well  as  of  25  Geo.  3.  c.  46.  respecting 
^  removal  of  offenders  to  temporary  places  of  confine- 
ment (further  continued  by  the  subsequent  acts  already 
^ced),  till  August  1,  1821.    Tlie  last  statute  on  this 
$%ct  is  59   Geo.  3.  c.  101,  which  recites  the  last^men- 
i^oaed  statute  of  56  Geo.  3.  and  enacts,  in  addition  to  the 
r^ion  of  it,  that  convicts  adjudged  by  courts  out  of 
^^d  to  transportation,  and  convicts  pardoned  on  con» 
of  transportation,  may,  when  brought  to  England^  be 
ned  on  board  of  ships  provided  for  that  purpose, 
they  can  be  transported,  or  till  the  term  of  their  re- 
ve  sentences  shall  expire.     But  not  to  extend  to  con- 
ns in  Scotland  or  Ireland.     To  continue  in  force  till 
same  period  as  the  recited  act,  viz.  May  1,  1821. 
Tlte  sentence  of  the  law  being  the  concluding  act  of  that 
of  the  duty  of  a  session  of  the  peace,  which  has  been 
«b]ect  matter  of  this  chapter,  all  ulterior  proceedings 
^?roperly  referable  to  another  portion  of  the  work.^ 
k  may  not,  however,  be  irrelevant  to  add,  that  <^  any  CooTictf ,  Ac: 

to  be  coflTeycd 

fcy 


*  Pott,  Chap.  6. 
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judge  ofsBsazes  or  justices  in  session,  or  any  justice  of  the 
peaoe^  maj  order  any  amvid  upon  his  discharge  fix>m 
prison,  and  also  any  person  who  shall  be  acquitted  at  the 
assizes  or  sessions,  discharged  by  proclamaium  Or  otherwise^ 
to  be  conveyed  by  a  vagrant  pass,  as  directed  by  17  Geo.  2, 
who  shall  by  himself,  or  any  other  person,  apply  to  such 
court,  or  justice,  to  be  so  conveyed ;  and  the  judge,  justices, 
or  justice,  aforesaid,  shall  certify  in  such  pass,  that  the 
person  so  conveyed  was  discharged  from  prison,  or  ac* 
quitted,  or  otherwise  discharged,  at  the  assizes  or  sessions^ 
as  the  case  may  be,  for  which  pass  no  fee  shall  be  paid/'  * 


*  Zt  Geo.  3.  e.  45.  s.  4, 
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ment. 


The  commencement  common  to  all  indictments  is  after  the 
foUowingj  or  the  like^  form. 

County  of C     The  jurors  for  our  Lord  the  King  Commenct- 

{to  wit).        cupon  their  oath  present  that  A.  B.  late  ""'"' 
of  the  parish  of in  the  county  of labourer  (or 


*  The  extreme  improbability  that  any  selection  of  precedents  which 

the  Compiler  of  this  volume  might  make,  woald  exactly  meet  the  judg- 

menty  or  the  wants,  of  every  professional  person  into  whose  hands  it 

might  chance  to  foil,  renders  it  less  necessary  that  he  should  attempt  to 

give  any  explanation  of  the  course  he  has  actually  pursued.    Duty  and 

mteiest,  however,  equally  concur  in  pointing  out  the  necessity  for  oh* 

serving,  that,  in  the  choice  he  has  made,  he  was  solely  influenced  by  that 

design  which  has  guided  his  discretion  through  the  whole  of  his  work  \ 

viz.  that  of  making  it  most  generally  useful  on  'all  ordinary  occasions, 

to  persons  at  a  distance  from  the  sources  of  the  highest  professional 

information  and  assistance.    With  this  object  in  view,  he  offers,  with 

Vat  very  few  exceptions,  little  more  than  precedents  of  indictments  for 

oleoces  which  usually  ace,  or  may  be,  preferred  to  the  courts  of  quarter 

scMions  of  the  peace  all  over  the  kingdom ;  purposely  excluding  most  of 

tbose  adapted  to  cases  which  are  not  within  their  ordinary  jurisdiction, 

or  which  require  more  recondite  legal  erudition.     He  is,  moreover,  en- 

tidfid  to  ob8er>'e,  that  he  has  selected  only  soch  as  have  received  judicial, 

OT,  tt  least,  high  professional,  approbation.    Indeed  a  large  portion  has 

Imoi  kindly  supplied  by  a  gentleman  heretofore  of  great  eminenee  at  the 

h^t  and  now  fiUing  a  judicial  aitoatioa  with  the  highest  respect. 
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as  he  is^  giving  the  proper  addition),  on  the day  of 

•  ...••  in  the year  of  the  reign  of  our  Sovereign 

Lord  George  the  Third,  by  the  grace  of  God,  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 

the  Faith,  &c.  with  force  and  arms  at  the  parish  of 

aforesaid,  in  the  county  of . .  • .  • .  aforesaid,  did,  &c.  &c. 
Oifrnce.  {Here  state  the  offence,) 

Other  ciHiBtt.  If  the  offence  is  to  be  laid  in  different  waySy  every  subse- 
guent  count  beginef  *^  And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  &c.  &c/' 

Condasionat       The  common  conclusion  of  all  indictments  for  offences  ai 
Common  Uir.   ^j^^^^^^  [^^  {g^  u  ju  cpntempt  of  our  said  Lord  the  King 

and  his  laws,  to  the  evil  example  of  all  others  in  the  like 
case  offending,  and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity." 

DiUobytta?         IVhen  the  offence  is  crealedj  punished,  or  the  proceedings 
*■•*•  against  regulated,  by  statute,  the  conclusion  must  further  state, 

**  Against  the  form  of  the  statute  (or  statutes,  as  the  case  is) 

in  such  case  made  and  provided. 

After  the  insertion  of  these  technical  formalities,  common 
to  all  indictments,  a  repetition  of  them  in  individual  in* 
stances  would  be  superfluous;  with  the  exception,  there- 
fore, of  the  first,  the  following  precedents  exhibit  only  the 
material  parts,  or  substantial  charges,  in  the  body  of  each 
particular  indictment,  with  such  additions  as  particular 
circumstances  may  render  necessary. 

For  a  common  County  of ......  c     The  jurors  of  our  Lord  the  King 

*"*  {to  wit.)        \upon  their  oath,  present  that  A.  B.,  late 

of  the  parish  of in  the  county  of yeoman,  on 

the day  of in  the year  of  the  reign  of 

our  Sovereign  Lord  George  the  Third,  &c  with  force  and 

arms  at  the  parish  of in  the  county  aforesaid,  in  and 

upon  one  P.  Q.  in  the  peace  of  God  and  our  said  Lord  the 
King,  then  and  there  being,  did  make  an  assault:  and  him 
the  said  P.  Q.  then  and  there  did  beat,  wound,  and  ill  treat, 
80  that  his  life  was  greatly  despaired  of,  and  other  wrongs  to 
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the  said  P.  Q.  then  and  there  did,*  to  the  great  damage  of 
the  said  P.  Q.  and  against  the  peace  of  our  said  the  ICingy 
his  crown^  and  dignity/' 


County  of, r     That  B.  B.  late  of,  &c.  labourer,  being  For  an  asawic, 

{to  wit.)  fa  person  of  a  wicked  and  malicious  dis-  ""J  *»•»•"« 
position,  on,  &c.  with  force  and  arms,  at,  &c.  aforesaid,  in 
and  upon  M^  the  wife  of  T.  W.,  violently  did  make  an 
assault,  (she  the  said  M.  in  the  peace  of  God  and  our  said 
Lord  the  King  then  and  there  being,)  and  her  the  said  M. 
then  and  there  did  beat,  wound,  and  ill  treat,  so  that  her 
life  was  greatly  despaired  of;  and  that  he  the  said  B.  B. 
with  hia  right  hand  the  said  M^  in  and  upon  the  right  eye 
of  her  the  said  M.  then  and  there  unlawfully,  violently,  and 
maliciously  did  strike,  by  means  whereof  the  said  M.  then 
and  there,  the  use,  sight,  and  benefit  of  her  said  right  eye 
entirely  lost,  and  was  deprived  of,  and  also  by  means  of  the 
premises  she  the  said  M.  became  sick,  weak,  languid,  and 
disten^pered,  and  remained  so  sick,  weak,  languid,  and  dis- 
tempered for  a  long  time,  to  wit,  from  thence  until  the  day 
of  taking  this  inquisition,  and  other  wrongs  to  the  said  M. 
tiien  and  there  violently  and  maliciously  did,  to  the  great 
damage  and  impoverishment  of  the  sidd  T.  W.  and  M.  his 
vife,  to  the  evil  example,  &c.  and  against  the  peace,  &c 
[Add  a  cmtnt  for  a  common  assault^  according  to  the  form  of 
the  preceding  indictment.'} 


Omnty  of f     The  jurors,  &c  that  A.  B.  late  of  the  Assanii  ana 

(to  wit.)         l  parish  of  C.  in  the  county  of  M.  la- [[^^^VaTi' a  **" 

bourer,  on  the day  of in  the year  of  promis»ory 

tie  reign  of  our  Sovereign  Lord  George  the of  the  ""  ^K"'*"* 

niited  kingdom  of  Great  Britain,  8lc.  with  force  and  arms  at 
the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one 

*  The  words  inserted  in  Italics  are  not  necessarily  constituent  parts 
of  indictineots  for  assaults,  bat  are  generally  introduced,  and  may  be  so 
ifitiodoocd,  or  omitted,  as  occasion  may  render  proper. 
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D.  £•  in  the  peace  of  God  and  our  said  Lord  the  King 
then  and  there  being,  did  make  an  assault^  and  him  the  said 
D.  E.  then  and  there  did  beat,  wound,  and  ill  treat,  so  that 
his  life  was  greatly  despaired  of;  and  that  he  the  said  A.  B. 
him  the  said  D.  E.  then  and  there  with  force  and  arms 
falsely,  unlawfully,  and  injuriously,  and  agsunst  the  will  of 
the  said  D.  £•  and  against  the  laws  of  this  realm,  without 
any  legal  warrant,  authority,  or  justifiable  causey  did  im- 
prison and  detain  in  the  dwelling-house  of  one  F.  G. 

there  situate  for  the  space  of hours  and  upwards, 

and  until  the  said  D.  £.,  in  order  to  be  released  fron^ 
the  said  imprisonment,  did  sign  and  deliver  to  the  said 
A.  B.  a  promissory  note  under  his  hand,  whereby  he  the  said 
D.  E*  promised  to  pay  unto  the  said  A.  B.  six  months  after 
the  date  thereof,  the  sum  of  20/.  for  value  received ;  whereas 
that  he  the  said  D,  E.  has  received  no  valuable  considera* 
tion  for  the  said  promissory  note ;  and  other  wrongs  to  him 
the  said  D.  E.  he  the  said  A,  B.  then  and  there  unlawfully 
and  injuriously  did,  to  the  great  damage  of  the  said  D.  £• 
and  against  the  peace  of  our  said  Lord  the  King,  his  crown, 
and  dignity*     J^Add  another  count  for  a  common  assoMiltJ^ 


A  vioieot  as-    County  qf..,.,.C     The  jurors,  &c.  that  A.  B»,  late  of  the 

woman^'bi  *  ('^  ^^'^        ^  pBTish  of  C,  in  the  county  of  M.,  yeo- 

'with  child,  man,  being  a  person  of  a  wicked  and  diabolical  miod  and 
wM  dd  wcrcd  disposition,  on  the  ... .  day  of  ....  in  the ...  •  year  pf  the 
of  a  drad  reign  of  our  Sovereign  Lord  George^  &c.  &c.  with  force 
and  arms  at  the  parish  aforesaid,  in  the  county  aforesaid,  that 
is  to  say,  in  the  dwelling*house  of  one  D.E.  there  situate  in 
and  upon  F.,  the  wife  of  the  said  D.  E.,  she  being  then  big 
with  child,  and  in  the  peace  of  God  and  our  said  Lord  the 
King,  unlawfiiUy,  violently,  and  injuriously  did  make  an  as- 
sault, her  the  said  F.  then  and  there  did  beat,  wound,  and  ill 
treat ;  that  he  the  said  A.  B.  with  a  certain  wooden  table^  call- 
ed a  card-table,  which  he  the  said  A.  B.  then  and  there  lifted 
up  in  both  his  hands,  her  the  said  F.  in  and  upon  the  belly 
and  stomach  of  her  the  said  F.  then  and  there  unlawfullj^, 
violently,  and  injurloqsly  did  several  times  strike  and  beat. 


ASSAULTS.  i$5 

thereby  giving  the  said  F.  in  and  upon  her  said  belly  and 
stomach  several  grievous  and  dangerous  bruises,  by  reason 
and  means  of  which  said  striking  and  beating  of  her  the 
said  F.as  aforesaid,  and  the  bruises  she  the  said  F.  received 

thereby,  she  the  said  F.  afterwards,  to  wit,  on  the 

(rf*  •...••  in  the  same  year,  at  the  parish  aforesaid,  in 
the  coun^  aforesaid,  was  delivered  of  a  dead  child,  the 
same  being  the  same  child  with  which  she  was  so  big  as 
aforesaid,  and  was  then  and  there  brought  into  expense, 
peril,  and  danger  of  her  life ;  and  other  wrongs  to  her  the 
said  F.  he  the  said  A.  B.  then  and  there  unlawfully,  vio- 
lently, and  injuriously  did,  to  the  evil,  &c.  and  against  the 
peace  of  our  said  Lord  the  King,  his  crown,  and  dignity, 
[Add  another  count  for  a  common  assault.'] 


County  oj^ t     The  jurors,  &c.  that  A.  B.  late  of  the  For  cbaiiens, 

{to  wit.)        t  parish  of  C,  in  the  county  of  M.,  yeo-  ^"^i  *«  «^"* 
man,  being  a  person  of  a  wicked  and  turbulent  temper  and  time  hoidini;  « 
dispoaition,  and  unlaMrfiilly,  wickedly,  and  maliciously  de-  **™'"*  "word, 
vising  and  intending  to  disturb,  molest,  and  disquiet  C.  D., 
gentleman,  the  said  C,  D.  being  a  person  of  good  name, 
&me,  credit,  character,  and  reputation,  and  a  man  of  a  quiet 
and  peaceable  temper  and  disposition,  and  to  instigate,  ex« 
dte,  move  and  provoke  the  said  C,  D.  to  fight  a  duel  with 
Um  the  said  A.  B. ;  that  he  the  said  A.  B.  might  thereby 
kill  and  murder  him  the  said  C.  D.,  and  to  cause  and  pro- 
cure the  said  C.  D.  to  break  the  peace  of  our  said  Lord  the 
King,  he  the  said  A.  B.  in  order  to  complete,  perfect,  and 
bring  to  efiect  his  said  wicked  and  unlawful  purposes,  on  the 

•  • . . .  .day  of in  the year  of  the  reign  of  our 

Sovereign  Lord  George  the now  King  of  Great  Bri* 

tain,  and  with  force  and  arms  at  the  parish  aforesaid,  in  the 
oxattj  aforesaid,  then  and  there  having  and  holding  a 
drawn  sword  in  his  right  hand,*  imlawfully,  openly,  wick- 
edly, and  maliciously,  without  any  just  cause  or  provocation 


*  The  handy  or  weapon  of  any  kind,  held  in  a  menacing  manner, 
coDstitatei  an  anaolL 
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Mrhatsoever,  did  challenge,  and,  as  much  as  in  him  laj,  en- 
deavour to  move,  incite,  instigate,  and  provoke  the  said  CD. 
to  fight  a  duel  with  him  the  said  A.  B.,  by  reason  whereof 
he  the  said  C.  D.  was  then  and  there  put  under  great  fear 
and  danger  of  losing  his  life,  and  other  wrongs  to  him  the 
said  C.  D.  he  the  said  A.  B.  then  and  there  unlawfully^ 
wickedly,  and  maliciously  did,  to  the  great  damage  of  him 
the  said  C.  D. ;  in  contempt  of  our  said  Lord  the  King  and 
his  laws,  to  the  evil  and  pei'nicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace,  8cc.'  [Add 
another  count  Jar  a  common  assault,"} 


For  taking  a    County  of r     That  A.  B.,  late  of  the  parish  of  C,  in 

pe" on7a*d  (^^  ^^^')        ^^^^  couuty  of ycomau,  being  a 

miog  threats,   person  of  a  wicked  and  diabolical  mind,  and  often  unruly 

and  turbulent  disposition,  on  the day  of in  the 

year  of  the  reign  of  our  Sovereign  Liord  George  the 

Third,  &c.  with  force  and  arms  at  the  parish  aforesaid,  in 
the  county  aforesaid,  in  and  upon  one  C.  D.,  in  the  peace  of 
God  and  the  said  Lord  the  King  then  and  there  being,  un- 
lawfully, violently,  wickedly,  and  maliciously  did  make  an 
assault,  and  him  the  said  C.  D.  then  and  there  did  beat, 
wound,  and  ill  treat,  so  that  his  life  was  greatly  despaired  of. 
And  that  he  the  said  A.  B.  with  great  force  and  violence 
then  and  there  unlawfully  seized  and  laid  hold  of  a  certain 
gun,  which  he  the  said  C.  D.  in  his  right  hand  then  and 
there  had  and  held,  and  the  said  gun  from  him  the  said 
.C.  D.  did  then  and  there  unlawfully,  and  in  a  forcible  man- 
ner, take  away;  and  the  said  gun  being  then  and  there 
charged  with  gunpowder  and  leaden  shot,  the  said  A.  B. 
with  force  and  arms  to,  at,  and  against  the  said  C.  D.  did 
point,  direct,  and  level,  and  did  wickedly  and  maliciously 
/  threaten  to  shoot  oiF  and  discharge ;  and  other  wrongs  to 
him  the  said  C.  D.  he  the  said  A.  B.  then  and  there  vio- 
lently, wickedly,  and  maliciously  did ;  to  the  great  danger, 
terror,  and  affrightment  of  him  the  said  CD.;  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against 
the  peace,  &c,  [Another  count  Jhra  common  assault  J] 
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QnaUy  of r     That  T.  R.,  late  of,  &c.  od,  &c.  with  For  an  oManif. 

{io  wU.)  \force  and  arms,  at,  &c.  aforesaid,  did  ■o"Ja*dog"!r^ 
anlawfully  incite^  provoke,  and  encourage  a  certain  d(^,  bite, 
called  a  mastiff,  of  and  belonging  to  the  said  T.  R.  to  bite 
iiim  the  said  A.  B.,  by  means  whereof  the  same  dog  did  then 
and  there  grievously  bite  the  said  A,  B.  in  and  upon  the 
right  leg  of  him  the  said  A.  B.,  and  the  said  leg  of  him  the 
said  A.  B.  was  thereby  then  and  there  grievously  hurtt 
wounded,  and  lacerated,  to  the  great  damage  of  the  said 
A.  B.,  and  against  the  peace,  &c. 


County  of f     That  J.  T.,  late  of,  &c.  gentleman,  For  an  as«ra 

{to  fvii.)       'land  B.  P.,  late  of,  &c-  esquire^  being  ^^J^^^^Jf 

persons  of  wicked  minds  and  malicious  dispositions,  and  whom  borse. 

not  regarding  the  laws  of  this  kingdom,  and  having  con-  proKcator.^ 

cdved  great  malice,  hatred^  and  ill  will  towards  R.  E., 

on,  &c  with  force  and  arms^  at  the  parish  aforesaid,  in  the 

county  aforesaid,  unlawfully  and  maliciously  did  make  an 

assault  upon  the.  said  R.  E.  then  and  there  being  in  the 

peace  of  God,  and  our  said  Lord  the  King,  and  that  the  said 

J.  T.,  by  the  procurement  and  instigation  of  the  said  B.  P., 

vith  a  certain  large  horsewhip,  which  he  the  said  J.  T.  in 

his  right  hand  then  and  there  had  and  held,  and  also  with 

the  fists  of  him  the  said  J.  T.  then  and  there  unlawfully, 

maliciously,  and  violently  did  strike  and  beat  him  the  said 

R.  E.  in  and  upon  the  head,  face,  back,  and  arms  of  the 

said  R.  E.,  and  giving  to  him  the  said  R.  £.  then  and  there 

bjr  such  striking  and  beating  of  him  the  said  R.  E.  with  the 

bofKwhip  aforesaid,  and  also  with  the  fists  of  the  said  J.  T. 

di?ers  severe  and  dangerous  cuts,  strokes,  bruises,   and 

blows  in  and  upon  the  head,  face,  back,  and  arms  of  him 

the  said  R*  E^  by  means  whereof  the  said  R.  E.  was  then 

iod  there  grievously  hurt  and  injured ;  and  the  said  J,  T. 

•od  B.  P.  then  and  there  unlawfully  and  maliciously  did 

other  wrongs  to  the  said  R.  E.,  in  contempt,  &e.  and 

against  the  peace  of,  &c. 
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For  BD  ftsMQh  County  of r     That  O.  M.,  late  of,  &c.  coachman, 

•tas/coodi^  (^0  witJ)        \  being  a  person  of  a  wicked,  cruel,  and 

■8*''^*  Pj|»»«-  malicious  mind  and  disposition,  on,  &c,  with  force  and 
'  arms,  at,  &c.  in  the  King's  highway  there,  unlawfully  did 
assault  D.  M .  the  wife  of  W*  M.  and  A.  M.  thmr  daughter, 
then  and  there  respectively  being  in  the  peace  of  God  and 
our  said  Lord  the  King,  in  a  certain  carriage,  called  a  one- 
horse-chaise,  then  and  there  drawn  by  one  gelding,  lawfully 
and  peaceably  passing  and  travelling  in  the  highway  afore- 
said, and  that  the  said  O.  M,  then  and  there  driving  four 
horses,  then  and  there  drawing  a  certain  stage  coach  in  the 
highway  aforesaid,  then  and  there  unlawfully,  wilfully,  fu- 
riously, and  maliciously  did  drive  the  said  four  horses  and 
coach  towards  and  against  the  said  carriage,  called  a  one- 
horse-chaise,  so  passing  in  the  highway  aforesaid,  and  that 
the  said  O.  M.  by  such  driving  of  the  said  four  horses  and 
coach  as  aforesaid,  then  and  there  unlawfully,  wilfully,  fii- 
riously,  and  maliciously  did  overturn,  break,  damage,  and 
spoil  the  said  carriage,  called  a  one-horse-chaise,  and  there- 
by forced  and  threw  the  said  D.  M.  the  wife  of  the  said  W.  M. 
and  A.  M.  from  and  out  of  the  said  last-mentioned  carriage, 
into  and  upon  the  highway  aforesaid,  and  by  means  whereof 
the  said  D,  M.  the  wife  of  the  said  W.  M.  and  A,  M.  were 
then  and  there  severally  and  respectively  grievously  hurt, 
bruised,  and  wounded,  and  were  put  in  great  danger  of 
losing  their  lives;  and  the  said  O.  M.  then  and  tliere  un- 
lawfully, wilfully,  and  maliciously  did  other  wrongs  to  the 
said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  to  the 
great  damage  of  the  said,  &c.  in  contempt,  &c.  to  the  evil 
Second  coant  example,  &c.  and  against  the  peace,  &c.  And  the  jurors, 
&c.  do  further  present,  that  the  said  O.  M.  being  such  per- 
son as  aforesaid,  afterwards,  that  is  to  say,  on,  &c.  with  force 
and  arms,  in,  &c.  aforesaid,  in  the  highway  there,  unlaw- 
fully, wilfully,  and  furiously  did  drive  four  horses  then  and 
there  drawing  a  certain  stage  coach,  under  the  care  and 
guidance  of  him  the  said  O.  M.  in  the  highway  aforesaid, 
towards  and  against  a  certain  one-horse-chaise,  then  and 
there  drawn  by  one  gelding  in  the  highway  aforesaid, 
wherein  the  said  D.  M.  the  wife  of  the  said  W.  M.  and  A. 
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M.  were  then  imd  there  severally  and  respectively  pasanj; 
and  travelling  in  the  highway  aforesaid,  and  that  die  said 
O.  M.  by  such  driving  of  the  said  four  horses,  so  drawing 
the  said  coach  as  last  aforesaid,  then  and  there  unlawfully, 
wilfolly,  lund  maliciously  did  overturn,  break,  damage,  and 
spoil  the  said  carriage,  called  a  one-horse-chaise,  and  forced 
and  threw  the  said  D.  M.  the  wife  of  W.  M^  and  A.  M« 
firom  and  out  of  the  said  last-mentioned  one-horse-chaise^ 
into  and  upon  the  highway  aforesaid,  by  means  whereof  the 
said  D.  M.  the  wife  of  the  said  W.  M.  and  A.  M.  were 
severally  and  respectivdy  grievously  hurt,  bruised,  and 
wounded,  and  were  put  in  great  danger  of  losing  their  lives; 
and  the  said  O.  M.  then  and  there  unlawfully,  wilfully,  and 
malicioasly  did  other  wrongs  to  the  said  D.  M*  the  wife  of 
die  said  W.  M.  and  A.  M.,  to  the  great  damage  of  the  said^ 
&c  {jos  before^']  in  contempt.  &c.  [Third  count  for  a  common 
aisauli,  as  ante."} 

County  of.  ...••/-      That  one  J.  R.,  late  of &c.  For  an  asMuH 

(to  wii.)        1  labourer,  being  a  person  of  a  malicious  d"jver ^'anJ 

disposition,  &c.  on the day  o^  &c.  with  force  ovcrtnrninfc  a 

SDd  arms,  at,  &c.  on  the  King's  highway,  there,  in  and  upon  ^jj'^  ^* 
one  R.  O.,  in  the  peace  of  God,  and  our  said  Lord  the  King, 
and  in  a  certain  chaise  drawn  by  two  horses,  then  and  there 
being,  did  make  an  assault,  and  that  the  said  J.  R.  then  and 
there  driving  one  horse,  drawing  a  cart,  did  then  and  there, 
in  the  highway  aforesaid,  unlawfully,  maliciously,  and  vio- 
lendy  drive  and  force  the  said  horse,  so  as  aforesaid  drawing 
the  said  cart,  to  and  against  the  said  chaise,  and  by  such  driv- 
ing and  forcing  did  then  and  there,  in  the  highway  aforesaid, 
mdawfuHy  and  maliciously  thrust,  force,  and  impel  the  said 
cart  against  the  said  chaise,  and  he  the  said  J.  R.  with  the 
off-wheel  of  the  said  cart  did  then  and  there,  in  the  high- 
way aforesaid,  unlawfully  and  maliciously  overturn  the  said 
cbaise,  in  which  the  said  R.  O.  then  and  there  was  as  afore- 
aid,  by  means  of  which  overturning  of  the  chaise  aforesaid, 
be  the  said  R.  O.  then  and  there  was  grievously  hurt,* 
braised,  and  wounded ;   and  other  wrongs,   &c.    ^Second 
coujdfor  a  common  assault^  a^  ante,^ 
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ForMMitior  Comty  of r     That  A.  Z.,  late  of  the  parish  of 

u^tonof^^'        (totvU.)        t  in  the  ooanty  of labourer,  on  the 

tarapikeia  the ^y  of in  the year,  &C.  in  and  upon 

biioAct.  one  B.  O.  then  and  there  being  a  collector  and  receiver  of 
the  monies  payable,  by  virtue  of  a  certain  act  of  parliamoit, 
made  in  the  thirteenth  year  of  the  reign  of  his  present  ma- 
jesty King  George  the  Third,  intituled  '*  An  act  to  explain, 
amend,  and  reduce  into  one  act  of  parliament,  the  general 
laws  now  in  being  for  regulating  the  turnpike  roads  in  that 
part  of  Great  Britain  called  England ;  and  for  other  pur- 
poses;" and  in  the  peace  of  God  and  our  said  Lord  the 
now  King,  and  in  tlie  execution  of  his  mid  office*  then  and 
there  also  being,  did  make  an  assault,  and  him  the  said  B.  0« 
then  and  there  did  beat,  wound,  and  ill  treat,  so  that  his 
life  was  greatly  despaired  oi,  and  other  wrongs,  &c.  against 
the  peace,  &c*  [^Second  count  for  a  common  assault.'} 


ForamnUing   County  of r     That  A.  B.,  late  of,  &c«  on,  &c.  with 

Sie^i»ecottoa  (^^  ^''^0         1- force  and  arms,  at,  &c.  aforesaid,  in  and 

of  hii  ofllce*  upon  one  R.  W.  (then  being  one  of  the  constablesf  of  the 
said  parish  of  • ...  in  the  said  county  of  • ...  in  the  peace  of 
God  and  our  said  Lord  the  King,  and  in  the  due  execution  of 
his  said  office  then  and  there  also  being)  did  make  an  assault, 
and  him  the  said  R.  W.  then  and  there  did  beat,  wound,  and 
ill  treat,  so  that  his  life  was  greatly  despaired  of;  and  other 
wrongs  to  the  said  R.  W.  then  and  there  did,  to  the  great, 
&c«   [^Second  count  for  a  common  assault.} 


For  uurahiDf  County  of r     That  A.  B.,  late  o^  &c.  and  Q.D.,  late 

fn^^exe^u!'^         (^^  <^0         ^  of,  &c.  on,  8cc. with  force  andarms,  at,  &c. 
tioD  of  hit        aforesaid,  in  the  manor  of . .  •  •  into  a  certain  field  and  close 

only. 

of  and  belonging  to  W.  B.  there  lying  and  being,  unlawfully 
and  injuriously  did  enter,  and  in  and  upon  one  B.  R.  (then 
being  gamekeeper  of  the  said  manor,  dtdy  deputed^  authorized, 

*  The  situation  of  the  party  assaulted  is  inserted,  in  order  to  show  the 
aggravation  of  the  offence,  and  thereby  enhance  the  punishment. 

t  The  allegation  of  his  being  a  constable  as  satisfied  by  evidence  that 
he  was  acting  in  that  capacity.    2  Leach,  515.— 4  T.  R.  G07. 
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and  appointed  by  O.  O.  esquire,  then  and  yet  lord  of  the 
manor  aforesaid )  *  and  in  the  peace  of  God  and  our  said  Lord 
the  King,  and  in  the  dm  execuium-otYiis  duty  as  a  gamekeeper 
of  the  said  manor  then  and  there  alsolDeing,  did  make  an  as- 
sault, and  him  the  said  B.  R.  then  and  there  did  beat,  wound, 
and  ill  treat,  so  that  his  life  was  greatly  despaired  of;  and 
other  wrongs,  &c.  [Second  count  for  a  common  assault,"] 


County  of *)      That  A.  B.,  late  of  the  parish  of  For  cmeiiy 

{to  wit.)        S in  the  county  of silk  wea-  f^Sg^a ^'plll 

Ter,  in  and  upon  one  E.  D.,  a  female  child,  of  the  age  of  rUh  appren- 

yearsjf  or  thereatjouts,  being  the  servant  and  ap- jny*!,*"  (•^1^'''" 

prentice  of  the  said  A.  B.,  and  in  the  peace  of  God  and  nccewary  food, 
our  said  Lord  the  King,  then  and  there  also  being,  did 
make  an  assault,  and  with  certain  rods,  whips,  sticks,  and 
cords,  her  the  said  £.  D.  did  then  and  there  violently,  cru- 
elly, and  immoderately  beat,  scourge,  and  strike,  and  did 
then  and  there  pull,  and  strip,  and  force  and  compel  the 
said  £.  D.  to  pull  and  strip,  from  off  the  body  of  her  the  said 
£•  D.  certain  clothes  and  wearing  apparel,  wherewith  the 
said  E.  D.  was  then  and  there  clothed  and  covered,  so  that 
the  said  E.  D.  was  then  and  there  nearly  naked  and  un- 
covered, and  her  the  said  E.  D.,  as  well  whilst  she  was  so 
covered  and  clothed  with  the  said  clothes  and  wearing  ap- 
parel, as  whilst  she  was  so  nearly  naked  and  uncovered,  did 
force  and  compel  to  work  and  labour  violently,  immode- 
rately, and  beyond  her  strength,  in  the  business  of  the  said 
A.  B.  for  the  space  of  •  •  • .  • .  hours  then  next  following; 
and  the  said  E.  D.  so  working  and  labouring,  as  aforesaid, 
did  then  and  there  shut  up,  confine,  and  keep  in  a  certain 
room  there  for  all  the  time  aforesaid,  without  giving  or  af- 
fording to  her  the  said  £.  D.,  or  permitting  her  to  have  suf- 

*  Hm  deputation  nrast  be  proved  to  sustain  the  allegation ;  but  the 
titk  to  depute,  if  colourable,  is  sufficient.    4  T.  R.  681 . 

t  A  summary  remedy,  by  complaint  to  a  justice,  being  given  to  all 
>Fpreotices,  and  to  servants  generally,  against  the  ill  usage  of  masters 
3&d  mistresses,  to  support  this  sort  of  indictment,  it  should  appear  that 
the  bjurcd  party  was  of  such  tender  years,  or  so  completely  under  the 
cootroQl  of  the  person  indicted,  as,  in  a  certain  degree,  to  preclude  the 
*«her  spades  of  protection  the  law  ailbrds.    3  Chit.  C.  L.  83 1 . 
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ficient  meat,  drink,  and  food,  for  her  nourishment  wd  sup- 
port during  that  time ;  and  such  assaulting,  beating,  and 
scourging,  striking,  and  otherwise  ill  treating  her  the  said 
£.  D.  in  manner  and  form  aforesaid,  he  the  said  A.  B.  on 
other  different  days  then  next  following  at,  &c.  aforesaid, 
did  barbarously,  cruelly,  and  inhumanly  repeat  and  reiterate 
in,  upon,  and  against  the  said  £.  D.,  with  an  intent  her  the 
said  E.D.  then  and  there  feloniously,  wilfully,  and  of  his  ma- 
lice aforethought,  to  kill  and  murd^,*  and  other  wrongs,  &c« 


Anault  with 
intent  to 
favhh. 
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County  of y     That  A.  B.,  late  of,  &c.  yeoman,  on, 

(to  ivit.)  J  &c.  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  and  upon  one  D.  C 
spinster,t  in  the  peace  of  God  and  our  said  Lord  the  King 
then  and  there  being,  did  make  an  assault,  and  hier  the  said 
D.  E.  then  and  there  did  beat,  wound,  and  ill  treat,  so  that 
her  life  was  then  and  there  greatly  despaired  of,  with  intent 
her  the  said  D.  E.  against  her  will  then  and  there  t  felo- 
niously to  ravish  and  carnally  know;$  and  other  wrongs  to 
her  the  said  D.  E.  then  and  diere  did ;  to  the  great  damage 
of  the  said  D.  E.,  and  against  the  peace,  &c.  \j4dd  another 
count  for  a  common  assatdtJ] 


Aannlt  with      County  of 
intent  to  com- 
niit  godomy. 


....1       That  A.  B.,  late  of  the  parish  of 

{to  wit.)        J in  thecounty  of yeoman, 

not  having  the  &ar  of  God  before  his  cyea^  but  being  moved 

and  seduced  by  the  instigation  of  the  devil,  on  the 

day  of in  the .  •  • « •  •  ye^r  of  the  reign,  &c  with  force 

*  It  is  marder  in  a  loaster  or  mistress,  if  their  apprentice  die  from 
want  of  food,  they  being  under  an  obligation  to  find  it.  SelPs  case, 
1  Leachy  137. — Squire*s  case,  1  RusseFs  C.  &  M.  631. 

t  If  under  ten  years  of  age,  say,  *'  a  woman-child  under  the  age  of 
ten  years ;  to  wit,  of  the  age  of  nine  years,*'  &c. 

X  If  under  ten  years  of  age,  say,  '*  then  and  there  unlawfoUy  and 
feloniously  to  carnally  know  and  abuse.** 

I  If  it  appear  that  an  actual  ravishment  was  perpetrated,  the  Court 
may  direct  an  acquittal  for  the  assault  wUk  inient,  and  direct  a  prosecu- 
tion for  the  greater  offence.    Hvmwood's  case,  1  £.  P«  C.  4U» 
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and  linns,  at  the  parish  aforesaid,  in  the  county  aforesaid^ 

in  and  upon  one  D.  B.  an  infant  of  the  age  of ;  in  the 

peace  of  God  and  our  Lord  the  King  then  and  there  being, 
did  make  an  assault,  and  him  the  said  D.  B.  did  then  and 
there  beat,  confines,  and  ill  treat,  with  intent  that  most 
detestable  and  sodomitical  crime,  called  buggery,  with  the 
said  D.  B.,  against  the  order  of  nature,  then  and  there  fe- 
loniously, wickedly,  and  diabolically  to  (^onmiit,  and  do,  and 
perpetrate ;  and  other  wrongs  to  him  the  said  D.  B.  then 
and  there  did,  to  the  great  displeasure  of  Almighty  God, 
sod  to  the  great  damage  of  the  said  D.  B^  and  against  the 
peace  of  our  said  Lord  the  King,  &c«  &c.  [^  second  count 
fin-  a  oonmum  assaultJ] 

N.  B.  If  both  parties  are  to  be  indicted,  say,  ^^  unlawfully 
sod  wickedly  did  lay  his  hands  on,  &c/'  (omitting  **  and 
other  wrongs,  &c.  &c.")  And  the  jurors,  &c.  that  the  said 
D.  B.  unlawfully  and  wickedly  did  permit  and  suffer  the  said 
A.  B.  to  lay  his  hands  on  him  the  said  D.  B.,  with  intent 
that  he  the  said  A.  B.  should  then  and  there  commit  and 
perpetrate,  Slc  &c. 

If  the  attempt  be  to  commit,  &c.  with  a  beast,  say,  **  un- 
lawfully and  wickedly  did  lay  his  hands  on  a  certain  (cow,  or 
mar^  or  mastiff  bitch,  as  the  case  was)  with  intent,"  &c.  &c. 


9 

County  of -i      The  jurors,  &c.  that  A.  B.,  late  of  the  Ai«oIt  with 

{to  wit.)        J  parish  of  C,  in  the  county  of  M.,  la-  By'i"(Sa[V 
boorer,  bdng  a  wicked  and  ill  disposed  person,  afler  the  ^'  ^i* 
lit  day  of  May,  in  the  year,  &c.  to  wit,  on-  the ..... 

day  of.. in  the year  of  the  reign  of  our  Sovereign 

Lord  GecM*ge  the now  King  of  Great  Britain,  &c.  at 

the  parish  aforesaid,  in  the  county  aforesaid,  with  force  and 
anns,  to  wit,  with  a  certain  offensive  weapon  and  instru- 
iM&t*  called  a  pistol,  which  he  the  said  A.  B.  in  his  right 

*  The  statute  oo  fvhich  this  indictment  is  framed,  comprehends  two  * 
^Qct  offences : — First,  assaulting  with  an  offensive  weapon,  with  intent 
10  rah.    Sectmdty,  in  a  forcible  or  violent  manner  demanding  money, 
with  ioie&t  to  rob.    One,  or  the  other  offence,  or  both,  as  the  case  may 
^^re,  shonld  be  distinctly  laid  in  the  indictment  in  the  words  of  the 

r2 
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band  then  and  there  had  and  held,  in  and  upon  D.  E.  in  the 
peace  of  God  and  our  said  Lord  the  King  then  and  there 
being,  unlawfully,  maliciously,  and  feloniously  did  make  an 
assault,  and  then  and  there,  in  a  forcible  and  violent  manner, 
and  with  menaces,  demand  the  money  *  of  him  the  said  D. 
£,,  with  a  felonious  intent  the  said  D.  £•  then  and  there  to 
rob,  and  the  monies  of  the  said  D.  E.  from  the  person  and 
against  the  will  of  the  said  D.  E.  then  and  there  feloniously 
and  violently  to  steal,  take^  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  against 
the  peace  of  our  Lord  the  King,  his  crown  and  dignity. 


Astaait  and     Cdimty  of 1      The  jurors,  &c.,  that  A.  B.  late  of 

IV^^^ljtf^XM  ^^^  "'^'•J  ^  *®  P^"®**  ^f  ^'  ^^  *®  county  of  M. 

in  the  tcreet  or  labourer,  being  a  person  of  a  wicked  and  malicious  mind, 

6  Georf.'cSS.  *^^  ^^ ^y  ^^ ^^  ^^  y^^^  of  our  Lord  • . . . 

(to  wit)  on  the day  of in  the ....  year  of  the 

reign  of  our  Sovereign'  Lord,  &c.  now   King  of  Great 

Britain,  &c.  with  force  and  arms  at  the  parish  aforesaid,  in 

the  county  aforesaid,  in  the  King's  public  highway,  there  f 

in  and  upon  D.  £.  spinster,  in  the  peace  of  God  and  our 

said  Lord  the  King,  then  and  there  being  willfully,  mali- 

statute,  and  no  periphrasis  or  other  essential  variation  from  thetn  will  do. 
R.  V.  Remnant,  5  T.  R.  169.  As  to  what  things  are  comprised  under 
the  term  "  oSensive  weapon/'  it  is  said  that  any  thing  which  is  not  in 
common  use  for  any  other  purpose  but  a  weapon,  are  clearly  compre- 
hended, 2  Leach,  342. — In  many  cases,  however,  even  a  common  stick, 
a  brass  candlestick,  a  pistol-ti^der-box,  and  various  other  instruments, 
when  it  was  obvious  they  were  used  for  the  express  purpose  of  menace 
and  intimidation,  have  been  held  to  be  weapons  within  the  act : 
6  Evans's  stat.  493,  note* 

*  If  a  demand  be  to  constitute  the  offence  charged>  the  assault  must 
not  be  made  on  one^  with  an  intent  to  rob  another,  as  on  a  driver,  with 
intent  to  rob  a  passenger  in  the  carriage,  for  that  is  not  within  the 
words  of  the  statute,  but  will  be  merely  an  offence  at  common  law, 
1  £.  P.  C.  420. — If  the  offence  charged  be  for  the  assault  with  intent, 
&c.  the  iqdictment  tnust  charge  it  to  be  unlawfully  and  maliciously^  as 
well  as  feloniously ;  but  if  it  be  for  the  demand,  it  may  do  without  those 
additions. 

t  If  in  a  street,  say  *'  in  a  certain  public  street  there  situate,  called 
•  •..>•  street. 


BAIL.  245 

ciouslj)  and  felonioasly,  did  make  an  assault  with  intent  to 
tear*  the  garment  and  clothes  f  of  her  the  said  D.  E.  and 
that  he  the  said  A.  B.  in  the  king's  public  highway,  did 
then  and  there  :|:  wilfully,  maliciously,  and  feloniously,  tear 

one  printed  linen  gown,  of  the  value  of of  the  goods 

and  chattels  of  the  said  D.  E.  being  part  of  the  garments 
and  clothes  of  her  the  said  D.  E.  on  her  person,  then  and 
there  in  wear,  to  the  great  damage  of  the  said  D.  E. ;  to 
the  evil  and  pernicious  example  of  all  others  in  the  like 
case  offending  in  contempt  of  our  said  Lord  the  King  and 
his  laws,  and  against  the  form  of  the  statute^  §  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lord 
the  King,  his  crown  and  dignity. 


BAIL.  II 

Ccnnty  of . ...  1      The  Jurors,  &c.,  that  on  the day  Forpenonat- 

{tourU.)     J  of inthe year  of  the  Reign  l^f.jlj^;^, 

of  our  Sovereiim  Lord  George  the  Third,  now  Kincr  of  p*"*""  "d  be- 

'  o  pniBln*  hail  In 

Great  Britain,  &c.,  at  W.  in  the  county  of  M.  there  issued  hit  name  be- 

' — ■'  — —fore a  commit- 

♦  The  ttatote  specifies  in  lerais  many  modes  of  spoiling;,  as  tear,  cut,  "^^l^J^    * 
bam,  &c.  but  it  cannot  be  necessary  to  state  more  than  the  one  method 
fay  which  the  injury  was  actually  attempted  to  be  committed. 

t  Where  there  is  only  one  garment  injured,  it  is  sufficient  to  describe 
tlat  one  by  its  usual  appellation,  as  gown,  or  petticoat,  &c. 

X  The  injary  must  be  committed  then  and  there,  that  is,  it  must  be 
ooe  ooDtinoed  act  with  the  assault. 

}  To  satisfy  the  words  of  the  sutute,  four  things  are  necessary.  1st, 
The  oSience  must  be  committed  in  a  highway  of  some  description.  26, 
It  most  be  done  willfully  and  maliciously.  3d,  It  must  be  done  with 
iotoitioQ  to  do  the  specific  injuries,  or  some  one  of  them,  specified  by 
tW  ttatote,  and  not  with  an  intention  to  commit  some  greater,  or  less, 
oieooe,  in  the  attempt  to  do  which  the  particular  injury  was  effected. 
^,  The  intention  must  have  been  actually  carried  into  effect,  1  Leach, 

I  Personating  bail  in  courts  of  justice  was  made  felony  sans  clergy  by 
^  J.  1.  c.  S6. — Before  judges  on  their  circuits,  and  before  commissioners 
inthecountry,  a  single  felony,  by  4  &  5  Wm.  &  Mar.  c.  4. — ^Before  judges 
<"tof  ooan,  not  being  on  their  circuits,  as  well  as  before  justices  of  the 
pc^ee,  it  is  a  misdemeanour.  This  precedent  is  indeed  for  the  offence 
^>>dcr  the  sutote  of  Wm.  &  Mar. }  but  in  order  to  avoid  multiplying 
6 
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out  of  the  court  of  our  Lord  the  King  of  Common  Bench, 
B  certain  writ  called  a  capias,  by  which  said  writ  the  sheriiF 
of  the  county  of  S.  was  commanded  to  take  A.  B.,  late  of 

....  yeoman,  and  C.  D.,  if  they  should  be  found  in  his  baili- 
wick, and  safely  keep  them,  so  that  he  might  have  their 
bodies  before  the  justices  of  our  siud  Lord  the  King  at  West- 
minster, in  three  weeks  from  the  day  of  St.  Michael,  to  an- 
swer to  E.  F.  of  a  plea  that  they  render  to  him  50/.  which 
they  owed  to,  and  unjustly  detained  from  him,  which  said 
writ  was  indorsed,  to  take  bail  by  oath  for  SOL  and  upwards, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided :  and  the  said  sheriff  of  the  said  county  of  &  was,  by 
such  writ,  directed  to  take  bail  for  the  said  A.  B.'s  appear- 
ance in  the  said  court  of  our  said  Lord  the  King  of  Com- 
mon Bench,  at  the  return  of  the  said  writ,  for  the  said  sum 
of  30/.  and  upwards,  by  affidavit  filed  in  the  said  couit 
of  our  said  Lord  the  King  of  Common  Bench,  according 
to  the  form  of  the  statute  in  such  case  made  and  provid- 
ed, which  said  writ,  so  indorsed  for  bail  as  aforesaid,  af- 
terwards and  before  the  return  thereof,  (to  wit)  on  the 

day  of in  the  year  aforesaid,  at .*  in 

the  said  county  of was  delivered  to  the  said  sheriiT, 

to  be  e:(ecuted  in  due  form  of  law  by  hiifi  the  said  sheriff; 
by  virtue  of  which  said  writ  the  said  sheriff,  afterwards  and 
before  the  return  thereof,  (to  wit)  on  the day  of 

in  the year  aforesaid,  at  ......  aforesaid, 

in  the  said  county  of  S.  toolf  and  arrested  the  said  A. 
B.  by  his  body,  and  then  and  there  detained  him  in  his 
custody,  until  the  said  sheriff,  afterwards  and  before  the 

return  of  the  said  writ,  (to  wit)  on  the day  of 

in  the year  aforesaid,  took  and  conveyed  the  said 

A.  B.  to  his  Majesty's  common  gaol  of  the  said  county, 

situate  in  the  parish  of in  the  said  county  of  S.,  for 

want  of  bail  in  the  aforesaid  action :  and  the  jurors  afore- 
Mud,  upon  their  oath  aforesaid,  do  further  present,  that 

fiRcedeots  unnecessarily,  it  is  conceived  it  will  afford  safiicieni  sugges- 
tions for  the  drawing  of  an  indictment  for  themiademeanour  of  personat- 
ing bail  on  a  recognizance  before  a  justice,  in  which  it  is  equally  neces- 
t^ry  tp  insert  all  th^  introductory  proceedings^  by  way  of  alle^tion, 
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afterwards,  (to'wit)  on  the  .  •  •  • .  •  day  of  ••••••  in  the  said 

year  of  the  reign  of  onr  said  Lord  the  King,  6.  H. 

kte  of  the  parish  of in  the  said  county  of  S.,  la- 

bearer,  being  a  malicious  and  ill-designing  person,  and 
contriving  and  intending  to  injure  and  bring  one  I.  K. 
to  great  ^tpenees,  and  unlawfully  to  subject  him,  the  said 
I.  K.,  to  the  pajment  of  a  great  siim  of  money  with  force 

and  arms  at  the  parish  of  • in  the  said  county  of  S^ 

IB  his  own  proper  pefrson,  came  before  £•  M.  of  the  parish 
last  aforesaid,  in  the  county  aforesaid,  gentleman,  then  be- 
ii^  one  of  the  commissioners  of  our  said  Lord  the  King^ 
bwfidly  authorized  and  impowered,  by  virtue  of  a  certain 
osBunissaen,  duly  issued  under  the  seal  of  the  said  court  of 
Common  Bench,  to  take  and  receive  all  and  every  such 
leoognizance  or  recogniztaceb  of  bail  or  bails  in  the  said , 
eooBty  of  S.,  as  any  perscm  or  persons  should  be  willing  or 
denroos  to  acknowledge  or  make  before  him  the  said  L.  M. 
in  any  action  or  actions  depending  in  the  said  court  of  our 
said  Lord  the  Kin^  of  Common  Bench  at  Westminster,  in 
8Qek  ntenner  and  form,  and  by  such  recognizance  or  bail 
piece  as  the  said  justices  of  the*  said  court  of  Common 
Bendi  have  used  to  take  the  same,  according  to  tlie  form 
mdeflfeet  of  the  statute  in  that  case  made  and  provided: 

and  that  he  the  said  O.  H.,  on  the  said day  of 

in  the  year  aforesaid,  with  force  and  arms,  at  the 

paridi  last  aforesaid,  in  the  county  aforesaid,  before  the 
aiid  L.  M.,  feloniously  did  represent  and  personate  the 

person  of  the  said  L  K«  of in  the  county  aforesaid, 

yeoman,  and  then  and  there,  in  the  name  and  by  the  addi- 
tion of  him  the  said  I.  K.,  did  acknowledge  and  enter  into 
a  certain  recognizance  of  bail  for  the  said  A.  B.,  that  if  it 
AoM  happen  {here  recite  the  bail  piece,)  he,  the  said 
L  M.  being  then  and  there  lawfully  authorized  and  im- 
powered as  aforesaid  to  take  a  recognizance  of  bail  in  that 
bdiatf  in  the  said  county  of  S«,  according  to  the  form  and 
eAct  of  the  statute  in  ihat  case  made  and  provided,  where- 
in the  said  L  E.  so  r^resented  and  personated  as  afbre- 
^  was  liable  to  the  payment  of  such  sum  of  money  for 
debt  and  damages  as  shodd  be  recovered  by  the  said  £•  F. 
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against  the  said  A.  B.  in  the  said  above-mentioned  suit  and 
action,  wherein  he  the  said  I.  K.  was  represented  and  per- 
sonated as  aforesaid,  as  if  he  the  said  L  K.  had  really  ac- 
knowledged and  entered  into  the  same  recognizance  of  bail, 
to  the  great  damage  of  the  said  I.  K.  to  the  evil  and  per- 
nicious example  of  all  others,  in  the  like  case  offending 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lord  the  King,  his 
Second  count,   crown  and  dignity.  And  the  jurors,  &c.,  that  the  said  I.  K. 

late  of  the  parish  of in  the  county  of  S.,  labourer, 

being  a  malicious  and  ill-designing  person,  and  wickedly 
contriving  and  intending  to  prejudice  and  bring  the  said 
I.  K.  to  great  expences,  and  unlawfully  to  subject  him,  the 
said  I.  K.,  to  the  payment  of  a  great  sum  of  money  on  the 

said day  of in  the  said year  of  the 

Reign  of  our  said  Lord  the  King,  at  the  parish  of  • 

in  the  said  county  of  S.,  did  come  in  his  own  proper  person 
before  the  said  L.  M.,  then  being  one  of  the  commissioners 

(as  above),  and  that  the  said  G.  H.,  on  the  said 

day  of in  the  year  aforesaid,  with  force  and  arms, 

at  the  parish  of in  the  said  county  of  S.,  before  the 

said  L.  M.,  feloniously  did  represent  and  personate  the 

person  of  him  the  said  I.  K.  of in  the  said  county 

of  S*,  yeoman,  and  then  and  there  in  the  name,  and  by 
the  addition  of  him  the  said  L  K.,  feloniously  did  acknow- 
ledge and  enter  into  a  certain  recognizance  of  bail,  in  a  suit 
and  action  then  depending  in  the  said  court  of  our  said  Lord 
the  King  of  Common  Bench  at  Westminster,  wherein  the 
said  £.  F.  was  plaintiff,  and  A.  B.  defendant,  and  in  which 
said  action  bail  was  required  by  law  for  all  such  damages, 
costs,  and  charges  which  should  be  adjudged  to  the  said 
E.  F.  in  the  same  suit  and  action  (he,  the  said  L.  M.  beiog 
then  and  there  lawfully  authorized  and  impowered  as  afore- 
said to  take  a  recognizance  of  bail  in  that  behalf  in  the  said 
county  of  S.,  according  to  the  form  and  effect  of  the  statute 
1(1  that  case  made  and  provided),  whereby  the  said  L  K.  so 
represented  and  personated  as  aforesaid,  was  liable,  &c- 
[Conclude  as  in  first  count.) 
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BARRETRY.* 

Ccmiy  of 1      That  A.B.t  late  of in  the  Forbeinira 

(to  wit.)       icoun^of labourer,  on  the comooUrre. 

day  of in  the year  of  the  reign  of  our 

Sovereign  Lord  George,  &c.,  and  on  divers  other  days  and 
times,  %  as  well  before  as  after,  was  yet  a  common  barretor, 
and  a  daily  and  public  disturber  of  the  peace  of  our  said 
Lord  the  Kin^  and  also  a  quarreller  and  sower  of  strife 
and  discord,  as  well  among  his  neighbours,  as  among  other 
liege  subjects  of  our  said  Lord  the  King ;  and  that  he  §  the  * 

said  A.  B ,  on  the  said day  of and  on  the 

said  divers  other  days  and  time,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  divers  quarrels,  strifes,  suits, 
and  controversies  as  well  among  his  neighbours  as  other 
the  honest  and  li^e  subjects  of  our  said  Lord,  &c^  then 
and  there  did  move,  procure,  stir  up,  and  excite,  to  the 
great  disturbance  of  the  peace  of  our  said  Lord  the  King^ 
to  the  evil  example,  &c.,  and  against  the  peace,  &c.  &c. 


*  It  an  oSence  of  common  law ;  die  slat.  S4  Edw.  3.  c.  9.  directa 
tbe  mode  of  punishment,  wherefore  the  indictment  may  conclude 
"  ^ojafl  the  form  of  the  siatuie*  or  not ;  Cro.  Eliz.  148>  but  must 
conclude  *'  against  the  ptace^  1  Hawk.  c.  81.  and  the  words  ''common 
tanetor"  are  essential. 

t  If  a  common  person  be  convicted  of  this  crime,  fin^  imprison- 
nenty  and  sureties  for  good  behaviour  are  the  punishments ;  if  an  at- 
torney, a  conviction  at  sessions  will  be  a  good  ground  for  application 
ag^iott  him  to  the  courts  above :  and  he  is  also  ponishable  by  trans- 
portation. 19  Geo.  2.  c.  sg. 

t  It  is  sufficient  to  charge  the  offence  generally,  but  notice  must  be 
pna  before  trial,  what  specific  matters  are  to  be  given  in  evidence^ 
^  the  defendant  may  know  against  what  to  defend  himself,  l  Hawk, 
c-  81-— «  Hawk.  c.  25. 

f  It  is  said  a  feme  covert  cannot  be  indicted  for  barretry  ee 
""MM*  8  Roil.  R.  39.  but  women  generally  may  be  as  common  scolds, 
3  lost.  319.  4  Black.  Com.  168.  and  if  convicted  shall  be  seatenocd 
ts  du  ducking-stool. 
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BASTARDS. 

JFbr  Disobedience  of  Orders  of  Justices,  for  the  MabUenance 

of  Bastard  Children.* 

AjnSnBt  an  County  of  ...••.  -i  That  B.  B.  oi^  &c.  before  the  making 
nof  pay  ioc  a  {^^  "^•)         J  of  the  Order  of  justices  hereinafter  mcn- 

wrekiy  sum  for  tioned,  to  Wit,  oii^  &c.  at,  &c.  aforesaid,  was  deUvered 
a  butanT  child  ot  a  fismale  bastard  child,  which  said  bastard  child,  at 
accordio^  to  ^^  f^jg^  q[  the  making  of  the  order,  attd  idso  at  the 
ticet.  time  of  the  contempt  and  disobedience  hareuiafter  men- 

tionedj  was  and  yet  is  living,  to  wit,  at  the  township  of  0. 
aferesiud.  And  the  jurors,  &c.  do  further  present,  that 
die  said  B.  B.  having  such  bastard  child  as  aforesaid,  she 
the  said  B.  B«  on,  Sec*  aforesaid,  at,  &c.  aforesaid,  became^ 
and  was  very  poor  and  impotent,  and  not  able  to  provide 
fee  bevself  and  her  said  bastard  child ;  and  the  said  B.  B. 
so  being  vevy*  poor  and  impotent,  and  not  able  to  provide 
for  herself  and  her  said  bastard  9hild  as  aforesaid,  she  the 
said  B.  B.  afterwards  to  wit,  on,  &c.  aforesaid,  at,  &c. 
aforesaid,  applied  to  the  then  orerseers  of  the  poor,  of  and 
for  the  township  of  0«  aforesaid,  for  relief  in  the  premises, 
and  that  the  then  overseers  of  the  said  poor,  and  each  and 
every  of  them,  then  and  afterwards  did  wholly  n^lect  and 
Kftise  to  relieve  the  said  B.  B.  so  being  very  poor  and  im- 
potent as  aforesaid,  to  wit,  at,  &c.  aforesaid.  And  the 
jurors,  &c  do  further  present,  that  the  said  B.  B.  so  bang 
very  poor  and  impotent^  and  unable  to  provide  for  herself 
and  her  said  bastard  child,  after  such  neglect  and  refosal 
as  aforesaid,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid, 
appeared  before  M.  M.  and  W.  W.  esquires^  then  being 
two  of  the  justices  ofour  said  Lord  the  King,  assigned,  &c. 
and  then  and  there^  before  the  said  M.  M.  and  W.  W.  be- 
ing soch  justices  as'aforesaid,  took  her  corporal  oath  upon 

*  Ditobedieoce  of  orders  of  jaftioeiy  comminioneri*  &c.  i»  an  of- 
fence  indictable  at  common- law,  though  a  specific  penalty  be  provided 
by  statotefor  the  neglect  of  thauduty  which  Uieorder  is  intended  to  en- 
force. 9  Burr.  799.  4T.  R.  205.  8  £.  R.  41.  It  most  be  stated  and 
shown,  that  the  order  was  served  on  all  the  defendants,  if  there  be  several, 
and  the  want  of  this  allegation  cannot  be  supplied  by  stating  that  they 
were  all  requested  to  perform  the  duties  required  by  the  order,  but  the 
indictment  will  be  bad  on  demurrer.   ^  £.  R.  6S. 
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the  holy  gospel  of  God,  and  did  depose»  that  she  the  said 

B.  B.  was  very  poor  and  impotent,  and  unable  to  main« 

tain  herself  and   her  said  child;  and  that  sihe  the  said 

E  B.  had   then    lately   applied   for  relief  to   the  then 

overseers  of  t|ie  poor  of  the  said  township,  and  was  by 

them  the  said  overseers  refused  to  be  relieved  on  that  occa- 

sioD.    And  the  jurors,  &c.  upon  their  oath,  aforesaid,  do 

further  present,  that  the  said  M.  M.  and  W*  W.  being 

such  justices  as  aforesaid,  did  thereupon,  afterwards  to  wit» 

on,  &c»  aforesaid,  at,  &c.  aforesaid,  duly  summon  the.  said 

o?erseers  to  appear  before  them,  the  said  M.  M.  and  W.  W. 

being  such  justices  as  aforesaid,  in  order  to  show  caus^ 

if  any  there  should  be,  why  relief  should  not  be  given 

to  the  said   B.  B.  in    tha  premises^  and  that  the  said 

then  overseers   having "  been  so  summoned  as  aforesaid, 

did  b^re    the   said    M.  M«  and  W.  W.  being   such 

juatioes  as   aforesaid^  refuse   to  relieve  the  said  B.    B. 

<»i  that  occasion,  and  did  not  show  to  the  said  justices  any 

efficient  cause  why  relief  should  not  be  granted  to  the  said 

B.  B.,  and  that  the  said  M.  M*  and  W.  W.  being  such 

justices  as  aforesaid,  did  thereupon,  afterwards  to  wit,  on, 

&c  aforesaid,  at,  &c.  aforesaid,  make  their  certain  order 

in  writing,*  signed  with  the  proper  hands,  and  scaled  with 

the  respective  seals  of  them  the  said  M.  M.  and  W.  W.  so 

being  such  justices  as  aforesaid^  whereby,  afler  reciting, 

&c  [here  set  out  the  order  verbatimJ}    And  the  jurors,  &c. 

do  further  present,  that  one  J.  R.  late  of,  &c*  on^  &c.  and 

long  before  and  afterwards,  was  one  of  the  overseers  of  the 

pcXJ^of  and  for  the  township  of  O.  aforesaid,  having  duly 

accepted. the  said  office,  to  wit^  at  the  township  of  O.  afore* 

aid,  and  that  it  was  then  and  there  the  proper  office  and  duty 

of  the  said  J.  R.  as  such  overseer  as  aforesaid,  well  and 

&ithfiilly  to  execute  and  obey  the  said  order  of  the  said 

M.  M.  and  W.  W.  so  made  as  aforesaid,  according  to  the 

exigency  thereof.    And  the  jurors,  &c.  do  further  present, 

that  the  said  order  of  the  said  M.  M.  and  W.  W.  so  made 

*  The  indictment  must  state  that  the  order  was  positively  made,  and 
Bot  set  it  forth  by  way  of  reciul,  (2  Ld.  Raym.  1363.)  though  an  indict- 
>Mnt  for  not  obeying  a  warrant  need  not  set'  forth  the  conviction  at 
l^gthon  which  it  was  founded.   Id,  UQ6,  , 
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as  aforesaid)  afterwards  to  wit,  on,  &c.  aforesaid,  at,  &c« 
aforesaid,  was  duly  exhibited  and  delivered  to  the  said  J.  R. 
,  so  being  such  overseer  as  aforesaid,  to  be  by  him  well  and 
faithfully  executed  and  obeyed  in  all  things,  according  to 
the  exigency  thereof,  and  according  to  the  said  office  and 
duty  of  the  said  J*  R.  as  such  overseer  as  aforesaid.  And  the 
jurors,  &c.  do  further  present.  That  the  said  J.  R.  so  being 
such  overseer  .as  aforesaid,  and  so  having  seen  and  received 
the  said  order  as  aforesaid,  afterwards,  to  wit,  on  the  said, 
^c.  and  continually  from  thenceforth,  for  and  during  all 
such  time  as  the  said  J.  R.  continued  in  his  said  office  of 
overseer  of  the  poor  of  the  town  of  O.  aforesaid,  unlawfully, 
wilfully,  obstinately,  and  contemptuously  did  neglect  and 
refuse,  and  hath  hitherto  wholly  neglected  and  refused  to 
pay  unto  her  the  said  B.  B.  the  sum  of  two  shillings  and 
sixpence  weekly,  and  every  week,  for  and  towards  the  sup- 
port and  maintenance  of  her  the  said  B.  B.  and  her  said 
bastard  child,  as  by  the  said  order  he  the  said  J.  R.  as  such 
overseer  as  aforesaid,  was  required  to  do;  and  the  same 
and  every  part  thereof  is  still  wholly  due  and  unpaid  to  the 
said  B.  B.  although  she  the  said  B.  B.  whilst  the  said  J.  R. 
remained  and  continued  as  such  overseer  as  aforesaid,  to 
wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times, 
as  well  before  as  after,  &c.  at,  &c.  aforesaid,  requested  him 
the  said  J.  R.  to  pay  her  the  same,  *  and  although  he  the 
said  J.  R.  hath  not,  at  any  time  whatsoever,  hitherto  been 
otherwise  ordered,  according  to  law,  to  forbear  the  said 
allowance,  contrary  to  the  said  office  and  duty  of  him  the 
said  J.  R.  in  that  behalf,  to  the  manifest  hindrance  and 
subversion  of  justice,  to  the  great  damage  and  impoverish- 
ment of  the  said  B.  B.  and  her  said  child,  in  contempt,  &c. 
to  the  evil  and  pernicious  example,  &c.  and  against  the 
peace,  &c,  ____ 

Indictment       Cowfity  of ^      That  H.  T.  of  the .  parish  of  M. 

^ierorabm§-         {io  wtL)         J  in  the  county  of  D.  single  woman,  be- 
tard  child,  for  fore  the  making  of  the  order  of  justices,   hereafter  men- 

disobeving  an      .         _  .    °  •  .  i      «  •■  ,.         « 

order  of  jmticetioned,    to  Wit,   on,  &c.  at  the   said,  &c.  was  dehvered 
Mc^"^*°"     ^^   *  '^^*"g    kms^e    bastard    child.      And    the   jurors, 

*  As  to  averment  of  request,  see  1 T.  R.  3l6. 
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&c«  do  fbrther  present,  tliat  the  said  H.  T.  having  been  so 
delivered  of  such  bastard  child,  within  the  parish  afore- 
said>  afterwards,  to  wit,  on,  &c.  at  the  parish  aforesaid,  com- 
plaint thereof^  and  also  that  the  said  child  was  then  christ- 
ened by  the  name  of  Jane,  and  was  then  chargeable  to  the    ' 
said  township,  and  likely  so  to  continue,  was,  by  the  over- 
seers of  tlie  poor  of  the  said  parish  of  M .  made  to  J.  R. 
esquire,  and  T.  B.  esquire,  two  of  his  majesty's  justices  of 
die  peace  and  quorum,  in  and  for  the  said  county  of  D. 
and  residing  next  unto  the  limits  of  the  parish  church  of  M« 
in  the  said  parish  of  M.,  in  the  said  county,  and  she  the 
said  H.  T.  was  by  them  the  said  overseers  of  the  poor, 
then  and  there  brought,  and  personally  appeared,  before  the 
said  justices  so  residing,  to  be,  and  was  thereupon,  then 
and  there,  examined  upon  oath,  by  and  before  the  said 
justices  of  and  concerning  the  cause  and  circumstance  of  the 
begetting  and  birth  of  such  bastard  child.    And  the  jurors, 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  H.  T.  upon  her  said  examination  upon  oath,  then 
and  there  taken  in  writing,  by  and  before  the  said  justices^ 
deposed  and  declared,  that  she  was  delivered  of  such  bastard 
child,  as  aforesaid,  and  that  R.  M.  I.  of,  &c.  was  the  true 
and  only  father  of  the  said  bastard  child*    And  the  jurors, 
&c.  do  further  present,  that  the  said  J.  R.  esquire,  and 
T.  B.  esquire,  so  being  such  justices,  residing  as  aforesaid, 
did  thereupon,  afterwards  to  wit,  on,  &c.  last  aforesaid, 
at  the  parish  of  M.  aforesaid,  duly  summon  the  said 
R-  M.  L  to  be  and  appear  before  them  the  said  justices  to 
make  his  defence  of  and  concerning  the  premises,  and  to 
show  cause  why  an  order  of  maintenance  should  not  be 
made  upon  him  (or  the  cause  aforesaid,  to  which  said  sum- 
mons he  the  said  R.  M.  h  then  and  there  before  the  making 
of  any  order  in  that  behalf,  personally  appeared  before  the 
ttid  justices,  but  did  not  make  any  sufficient  defence^   or 
show  any  cause  why  an  order  should  not  be  made  upon 
Iiim,  whereupon  the  said  justices,  upon  hearing  the  said 
^mplaint  upon  oath,  afterwards  to  wit,  on,  &c.  last  afore^ 
^d,  at  the  parish  aforesaid,  did,  by  their  discretion,  make 
order  of  and  concerning  the  premises,  and  by  their  said 
order  in  writing,  under  their  hands  and  seals,  bearing  date, 


8cc  reciting  to  die  effect  hereinbefore  mentionedy  adjudged 
the  same  to  be  true,  and  thereby,  as  well  upon  examination 
of  the  cause  and  circumstances  of  the  pcemisesy  upon  the 
oath  of  the  said  H.  T.  as  otherwise,  did  declare  >ind  ad- 
judge the  said  R.  M.  I.  [set  forth  the  order  verbatim.']  And 
the  jurors,  &c  do  further  present,  that  after  the  making  the 
said  order  to  wit,  on,  &c.  last  aforesaid,  at  the  parish  afore- 
said, notice  of  the  aforesaid  order  was  duly  given  to  him 
the  said  R.  M.  I.  and  that  he  the  said  R.  M.  I.  was  duly 
made  acquainted  with  the  contents  thereof.  And  the 
jurors,  &c.  do  further  present,  that  the  said  bastard  child  is 
yet  living,  and  hath  always  from  the  time  of  making  the  said 
order,  until  the  day  of  taking  this  inquisition,  been  and 
continued,  and  now  is,  chargeable  to  the  said  parish  of  M., 
to  wit,  at  tiie  parish  aforesaid,  and  that  before  and  at  the 
dme  of  making  of  the  said  order,  and  from  thence  con« 

tinually,  till  the  taking  of  this  inquisition  one and 

one •  were  and  still  are  overseers  of  the  poor  of  the 

said  parish  of  M.  duly  constituted,  of  which  he  the  said 
R.  M.  I.  had  due  notice,  to  wit,  at  the,  &c.  aforesaid ;  and 
the  jurors,  &c.  do  further  present,  that  the  said  R.  M.  I* 
not  regarding  the  said  order,  nor  the  laws  and  statutes  in 
such  case  made  and  provided,  did  not  upon  notice  of  the  said 
order  forthwith,  pay  or  cause  to  be  paid,  &c.  [negativing 
the  performance  of  the  duty  in  the  words  of  the  order'}  although 
so  to  do,  he  tlie  said  R.  M .  I.  afterwards  to  wit,  on,  &c* 
and  often,  both  before  and  afterwards,  to  wit,  at  the  parish 
aforesaid,  was  duly  requested  by  the  said,  &c.  so  being  such 
overseers  as  aforesaid^  but  on  the  contrary  thereof,  he  the 
said  R.  M.  I.  on,  and  from  the  said,  &c.  until  the  taking 
of  this  inquisition,  unlawfully,  wilfully,  obstinately^  ^nd 
contemptuously  hath  neglected  and  refused  to  pay,  or  cause 
to  be  paid,  the  said  sum  of  twenty  shillings,  so  by  them  paid 
as  aforesaid,  as  also  the  said  sum  of  one  shilling  weekly,  and 
every  week,  from  the  time  of  making  the  said  order,  hitherto, 
contrary  to  the  direction  of  the  said  order,  and  in  manifest 
breach  and  contempt  of  the  same,  to  the  great  damage  o^ 
the  inhabitants  of  the  said  parish  of  M.,  to  the  evil  and  pc^' 
jiicious  example  of,  &c«  and  against  the  peace,  &c. 
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County  of.\ ?     That  D.  O.  &c.  Sec,  teing  a  per-  For  gending 

{to  wit.)  5  son   of  a    turbulent    and    quarrel- J^^*°*^ 

some  disposition,  and  not  regarding  the  laws  of  this 
realm,  and  unlawfully,  wickedly,  and  unjustly  contriving 
and  intending  to  vex,  ii\}ure,  disquiet,  and  terriiy  one  A.  B. 
&€.  being  a  person  of  a  quiet  and  peaceable  disposition, 
and  unlawfully  to  expose  him  the  said  A*  B.  to  scandal^ 
shame  and  reproach,  and  to  cause,  instigate,  and  provoke 
him  the  said  A.  B.  to  fight  a  duel  with  bim  the  said  D.  O* 
and  thereby  break  the  peace  of  our  said  Xiord  the  King,  on, 
Sicwidi  force  and  arms,  at,  &c«  unlawfully,  wickedly,  and 
maliciously,  did  compose  and  writer  and  cause  and  pro- 
cure to  be  composed  and  written,  a  certain  address  on  paper 
containing  a  challenge  to  fight  a  duel  with  him  the  said 
D.  O.  which  said  address  was  and  is  in  the  words  and 
%iire8  following,  &c«  {Here  copy  it."]  To  the  great  damage, 
&c  to  the  evil,  Sec*  and  against  the  peace,  Sec*  [Second 
taunt  for  the  libel  contained  in  the  addr^ssJ] 


County  of 7     That  T.  M.  late  of,  &c.  being  a  For  teodioK  m 

{to  wit.)  5  person  of  a  wicked   and   malicious  cUiled'ioVrcw 

dispofiidon,  ajid  a  common  duellest,  fighter,  and  dis-ter- 
torber  of  the  peace  of  our  said  Lord  the  King,  and  not 
bating  the  fear  of  God  before  his  eyes,  but  being  moved 
»m1  sednced  by  the  instigation  of  the  devil,  on,  &c.  with 
force  and  arms,  at,  f  &c.  aforesaid,  wickedly,  and  mali- 
ciously intending  and  designing  as  much  as  in  him  lay^not 
only  to  disquiet  and  terriiy  one  D.  K  but  also  the  said 

*  Iq  more  points  of  view  than  one,  chaUenges  to  break  the  peace  by 
^ling  are  kidktable  at  miademeanouTS,  as  well  in  those  who  send 
^1  as  io  tboae  who  knowingly  are  the  bearers  of  tliem.  Upon  the 
s^e  principle  using  such  wonis  either  oraUy»  or  written,  as  have  a  diregt 
I^D^ency  to  provoke  another  to  send  a  challenge,  are  equally  subject  to 
ui^ictiiient,  and  that  even  though  the  provocation  do  not  succeed.  R.  v. 
l^ffips,  6  E.  R  464.— IL  V.  Rice,  3  T.  R.  58 1 .      . 

t  The  Tcnue  may  belaid  either  in  the  county  where  the  challenge  was 
^ittcD,  or  in  that  where  it  was  received.  2  Canipb.  506.— 1  Leach,  143. 
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D.  K  maliciously,  violently,  and  wickedly  to  kill  and  mur- 
der,  and  he  the  said  T.  M.  his  said  malicious  and  wicked 
intentions  and  designs  the  sooner  to  complete,  perfect,  and 
put  in  practice,  afterwards,  to  wit,  on,  &c.  with  force  and 
arms,  at,  &c.  aforesaid,  did  unlawfully  and  wickedly  pro* 
voke  and  excite  the  said  D.  £.  to  fight  a  duel  against  him 
the  T.  M.  with  a  sword,  and  that  he  the  said  T.  M.  a  cer- 
tain challenge  in  the  name  of  the  said  T.  M.  in  the  form  of 
a  letter  to  the  said  D.  £•  directed,  did  then  and  there  ma- 
liciously, wickedly,  and  diabolically  write  and  cause  to  be 
written,  and  which  said  letter  was  to  the  tenor  and  effect 
following,  that  is  to  say,  Ikere  set  forth  the  letter  wUh  pro- 
per  irmuendoes  to  explain  t/,]  which  said  challenge,  so  as 
aforesaid  written  and  directed,  he  the  said  T.  M.  after- 
wards, to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  maliciously 
and  wickedly,  to  the  said  D.  E.  did  send,  and  deliver,  and 
cause  to  be  sent  and  delivered,  to  the  great  damage  and 
terror  of  him  the  said  D.  E«  to  the  evil  example,  &c«  and 
against  the  peace,  &c» 


For  lending  a   County  of \      That  H.  H.  late  of.  Sac.  being  of 

wtitien  chau  ^^^  ^iQ         J  ^  turbulent,  wicked,  and  malicious 

prniecutor,aDd  disposition,  and   designing,  and  intending  to  do  great 

Jwward"b"'  '^^^'y  ^^^^  ^^  mischief  to  one  R.  B.  heretofore,  to 
■ticking  np  a  wit,  on,  &C.  with  force  and  arms,  at,  &c.  did  unlawfully, 
In  A  pub?uf^  wickedly,  and  maliciously,  send  and  cause  to  be  sent,  a 
place,  in  con-  certain  written  challenge  to  the  said  R.  B.  and  did  thereby 
iTrosecuror*!  provoke,  excite,  and  challenge  die  said.  R.  B.  unlawfully 
declining  Co  iq  fig^t  ^  duel  with  and  against  him  the  said  H.  H.,  which 
said  written  challenge  is  as  follows :  that  is  to  say,  [Aere  set 
Fine  count  for  out  the  challenge.']    And  the  jurors,  &c.  do  further  present 

teS^'chf  ire^gc*'  *^^  ^^^  «*^^  ^-  2-  ^»^™R  ^^^^  ^^  ^«re  refused  to  fight 
to  the  proseru-  with  and  agaiust  him  the  said  H.  H.  in  pursuance  of  such 
toFjEn  potting  ^J^l^^^f^l^  wicked,  and  nialicious  challenge  as  aforesaid,  he 
the  said  H.  H.  for  the  completing  his  said  evil  disposed 
purpose  and  design,  and  further  to  provoke  and  incite  the 
said  R.  B.  to  fight  a  duel,  with  and  against  him  the  said 
H.  H.  afterwards,  to  wit,  on  the  same,  &c«  with  force  and 
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ttms,  at,  &c.  aforesaid,  unlawfully,  wickedly^  and  mali- 
ciously, did  stick  up,  place,  and  expose  to  public  view,  and 
cause  and  procure  to  be  stuck  up,  placed,  and  exposed  to 
public  view,  to  wit,  upon  and  against  a  certain  sign-post, 
of  and  belonging  to  a  certain  dwelling-house  and  public 
Inn,  there  called  and  known  by  the  name  and  sign  of  the 
White  Swan,  a  certain  paper  writing,  with  the  name  of 
iim  the  said  H.  H.  thereunto  subscribed,  containing  cer- 
tain scurrilous  and  abusive  matter  concerning  him  the  said 
R.  B.  which  said  paper  writing  is  as  follows :  that  is  to  say, 
"  In  consequence  of  an  anonymous  letter  received  by  me, 
(meaning  himself  the  said  H.  H.)  which  I,  (again  meaning 
himself  the  said  H,  H.)  have  reason  to  believe,  was  written 
b;  R.  B.  (meaning  the  said  R.  B.)  I  (meaning  himself  the 
sud  H.  H.)  have  sent  him  (meaning  the  said  R.  B.)  a  chal- 
lenge, hoping  for  satisfaction  suitable  to  a  gentleman,  which 
he  (meaning  the  said  R.  B.)  has  refused,  therefore  I  (mean- 
ing himself  the  said  H.  H.)  now  post  him  (meaning  the 
said  R.  B.)  as  a  coward,  H.  H.— M.  Nov.  10th,  1800," 
to  the  great  damage,  scandal  and  disgrace  of  the  said  R.  B. 
and  against  the  peace,  &c.  And  the  jurors  aforesaid,  upon  Second  coont, 
their  oath  aforesaid,  do  further  present,  that  the  said  H.  H.  cbaiVnge"***" 
onlavfally,  wickedly,  and  maliciously,  designing  and  in- 
tending great  bodily  arm  to  the  said  R.  B.  afterwards,  to 
*it,  on  the  same,  &c.  aforesaid,  at,  &c.  aforesaid,  in  pur- 
>Qance  of  and  for  the  completing  his  said  last  mentioned 
fflaiicious  and  wicked  intent  and  design,  with  force  and 
^nns,  did  unlawfully,  wickedly  and  maliciously,  provoke, 
^te,  and  challenge  the  said  R.  B.  unlawfully  to  fight  a 
^wl,  with  and  against  him  the  said  H.  H.  to  the  great 
damage  and  terror  of  him  the  said  R.  B.  and  against  the 
P«we^&c. 


^m 


(^y  of 7     That  W.  R.  late  of,  &c.  Intend-  AgaJnit  « 

[toiiiL)  5  ing  to  procure  great  bodily  harm  J!^^?IJi  ^ 

«rf  mischief  to  be  done  to  R.  B.  late  of  the  same  place,  chaii«igc. 
^^ire,  and  to  incite  and  provoke  the  said  R.  B.   un- 
lawfully to  fight  a  duel  with  and  against  one   W*  H. 
'*te  of  the  same  place,  Esquire,  on,  &c.  with  force  and 


s 
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Pint  coant, for  armSy  at  &c.  did  unlawfully  and   wickedly  deliver  and 
tmlen  chai-    ce^*®  ^  ^^  delivered,  a  certain  written  challenge  of  and 
lenge  of  and     from  the  said  W.  H.  to  the  said  R.  B.  unlawiuUy  to  fight  a 
Uie°profecator.  duel  with  and  against  the  said  W.  H.  whieh  said  written 
challenge  is  as  follows,  that  is  to  say,  [here  set  out  the  writ" 
ten  challenge^]  to  the  great  damage,  Stc.  and  agunst  the 
Secoud  coont,   peace,  &C.     And  the  jurors,^  &c.  that  the  said  W.  R.  in- 
»°wriueVchai-  Ending  as  aforesaid,  afterwards,  to  wit,  on  the  same,  &c. 
ieiige,aa  from   aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully 
and  by  ibe  de-  and  wickedly  did  deliver  and  cause  to  be  delivered  a  certain 
•ire  of  w.  H.    written  challenge  as  from  and  on  the  part  and  by  the 
cntor.  desire  of  the  said  W.  H.  to  the  said  R.  B.  unlawfaHy  to 

fight  a  duel  with  and  against  the  said  W.  H.  which  said 
written  challenge  is  as  follows,  that  is  to  say,  [here  set  cut 
Third connt,fdr  the  Written  challenge,']  against  the  peace,  &c     And  the 
PncuSufe*"'*  jurors,  &c  that  the  said  W,  R.  intending  as  aforesaid, 
proiecator  to    afterwards,  to  wit,  on  the  same^  &c.  aforesaid,  with  force 
^  '    ^'         and  arms,  at,  &c.  aforesaid,  did  unlawfiiUy  and  wickedly 
provoke  and  incite  the  said  R.  B.  unlawftilly  to  fight  a 
duel  with  and  against  the  said  W.  H«  to  the  great  damage, 
&c.  and  against  the  peace,  &c. 


For  a  personal  County  of 1      That  R.  R.  late  of,  &c  being  a 

fiihtadueK  {to  wit.)  5  person  of  an  evU  mind,   and    of  a 

turbulent  and  quarrelsome  temper  and  disposition,  and 
not  having  any  regard  for  the  laws  of  this  realm,  most 
unlawfully,  wickedly,  and  unjustly,  and  out  of  malice  afore* 
thought,  devising,  contriving,  and  intending  not  only  to 
vex,  injure,  hurt,  disquiet,  and  terrify  O.  B.  late  of,  &c. 
being  a  person  of  good  name,  fame,  character,  credit  and 
reputation,  and  of  a  quiet  and  peaceable  temper  and  dispo- 
sition, but  also  to  expose  the  said  O.  B.  to  scandal^  shame 
and  reproach,  and  to  cause,  instigate,  incite,  and  provoke 
the  said  O.  B.  to  fight  a  duel  with  him  the  said  R.  R.  and 
thereby  to  cause  the  said  O.  B.  to  break  the  peace  of  oui 
said  Lord  the  King,  he  the  said  R.  R.  in  order  to  com- 
plete,  perfect,  and  bring  to  efiect  his  most  unlawful  and 
wicked  purposes  aforesaid,  upon,  &c«  with  force  and  arms 
at,  &c«  aforesaid,  did  unlawfully,  wickedly,  wilfully^  mali 


cioosly,  and  openly,  and  in  the  presence  and  hearing  of  him 
ihe  said  O.  B.  and  without  any  just  cause  or  provocation 
wbatjoever,  but  of  his  malice  aforethought,  and  in  a  threat- 
ening, challenging,  and  provocative  manner,  tell  him  the 
said  O.  B.  that  he  (meaning  the  said  R.  R.)  had  been  told 
by  Mr.  M.  (meaning  one  T.  M.  of,  8cc.  in  the  county  of 

)  that  he  (meaning  the  said  O.  B.)  had  taken 

great  liberties  with  the  character  of  him  the  said  R.  R.  and 

ttpon  the  said  O.  B,  then  and  there  assuring  the  said  R.  jR, 

that  such  information  was  not  true,  he  the  said  R.  R.  did  then 

nd  there  in  a  threatening,  challenging,  and  provoking  num^ 

ner  as  aforesaid,  further  tell  him  the  said   0*  B.  that  he 

(meaning  the  said  0.  B.)  must  come  before  the  said  Mr.  M. 

[n^m  meaning  the  said  T.  M.)  to  contradict  it,  but  on  the 

sod  0.  B.  then  and  there  refiising  so  to  do^  the  said  R.  R.  did 

then  and  there  in  a  threatening,  challenging,  and  provoking 

mamer,  as  aforesaid,  further  tell  him  the  said  0.  B.  that  he 

(i&eaning  himself  the  said  R.  R.  expected  personal  satisfaC'- 

im  from  him  (meaning  the  said  O.  B.)  as  soon  as  possibly 

in  the  same  manner  as  he,  (meaning  himself  the  said  R.  R.) 

bad  lately  received  satisfaction,  of  and  from  Mr.  P.  (meaning 

one  S.  P.)  with  whom  he  (meaning  himself  the  said  R.  R.) 

W  recently  fought  a  duel,  with  a  design  and  intention  to 

itttigate,  incite,  move,  and  provoke  the  said  O.  B.  to  fight 

Adud  with  him  the  said  R.  R.  as  aforesaid,  and  thereby  to 

CHise  the  said  O.  B.  to  break  the  peace  of  our  said  Lord 

die  King  as  aforesaid,  and  other  mischieft  upon  him  the 

>ud  0.  B.  he  the  said  R.  R.  did  then  and  there  with  force 

^  mas,  unlawfully  and  maliciously  bring,  to  the  great 

^^niage^  scandal,  and  disgrace  of  him  the  said  O.  B.  in 

<<K>tempt,  and  to  the  evil  and  pernicious  example  &c«  and 

*lso  against  the  peace^  tec. 

I  


C«a(y of ..y      That  A.   B.  late  of,  &c.   unlaw- For writio^ a 

(to wit.)         /fully  and  maliciously  intending  to^J^'^'^rt'^ 
^  great  bodily  harm  and  mischief  to  D.  H.  and  to  break  a  cbaiicDge  u> 
*«peace,  &c  on,  &c,  with  force  and  arms,  at,  &c.  wick-*'**^*  "* ' 
^  and  Dudidously  did  endeavour  to  stir  up,  provoke, 
^  exdte  the  said  D.  H.  to  challenge  the  said  A.  B.  to 

s  2 
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fight  a  duel  with  him  the  said  D.  H.  by  then  and  there 
writing)  sending,  and  delivering  to  him  D.  H.  a  scandalous, 
malicious,  and  provoking  letter  from  the  said  A.  B.  to  the 
said  D.  H.  to  the  tenor  and  effect  following,  viz.  No.  28, 
street day  of 18 . .,  **  Sir,  (mean- 
ing the  said  D.  H.)  it  will,  I  (meaning  the  said  A.  B.)  con- 
clude, from  the  description  you  gave  of  your  ideas  with 
respect  to  insult,  in  a  conversation  with  Mr.  ......  on 

Monday  last,  be  sufficient  for  me  to  tell  you,  that  in  the 
business  respecting  the  last  election  of  a  mayor  for  the 
borough  of as  far  as  it  relates  to  me,  you  have  be- 
haved like  a  blackguard ;  I  shall  expect  to  hear  from  you 
on  this  subject,  and  will  punctually  attend  to  any  appoint- 
ment you  may  think  proper  to  make."  (meaning  that  the 
said  A.  B.  would  punctually  attend  to  any  appointment 
that  the  said  D.  H.  might  thmk  proper  to  make  for  the 
purpose  of  his  fighting  a  duel  with  and  against  the  said 
D.  H.)  signed  by  the  said  D.  H.  with  intent  to  stir  up, 
provoke,  and  excite  the  said  D.  H.  to  challenge  the  said 
A.  B.  to  fight  a  duel  with  him,  &c.  against  the  peace,  &c. 


Forossaoltioc  Qmniy  of 7      That  A.  B.  late  of,  &c.  being  a 

a  penon,  aod  ,         -   \  Ci«        i  r»i  n  -j 

proTokingto  {to  tilt,)  J)  disturber  ot  the  peace  of  our  said 

bfuius  u"!^^^      Lord   tlie   King,  on,   &c.  with  force  and  arms,    at,  &c. 
(uafe.  aforesaid,  in  and  upon  one  W.  Q.  in  the  peace  of  God 

and  our  said  Lord  the  King  then  and  there  being,  did 
make  an  assault,  and  with  threats  and  opprobrious  Ian- 
guage,  then  and  there  wickedly  and  maliciously  did  stir  up, 
provoke,  und  excite  hiui  the  said  W.  Q.  to  fight  a  battle  with 
and  against  him  the  said  A.  B.  and  further,  that  the  said  A.  B. 
afterwards,  to  wit,  on  the  same  day  and  year  abovemen- 
tioned,  at,  &c.  aforesaid,  came  with  force  and  arms,  and 
with  threats  and  opprobrious  language  then  and    there 
wickedly  and  maliciously  did  stir  up,  provoke,  and  excite 
him  the  said  W.  Q.  then  and  there  being  in  the  peace  of 
God  and  of  our  said  Lord  the  King,  to  fight  with  and  against 
him  the  said  A.  B.  a  duel  with  swords  and  pistols,  and  other 
wrongs  to  the  said  W.  Q.  then  and  there  did,  to  the  great 
damage  and  terror  of  him  the  said  W.  Q.  in  contempt»  &c. 
to  the  evil  example,  &c.  and  against  the  peace,  &c» 
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Indictments for^  and  False  Pretences^  at  Common  Law,* 

County  of.. 1      That  H.  H.  late  of,  &c.  on^  &c.  For  selling  b> 

(to  wit.)  5  and  from  thence  until  the  takine:  this  ^*^1*  ^**'8*»^ 

...  ^  ftnd  meataret 

inquisition,  did  use  and  exercise  the  trade  and  business  of 
a  shopkeeper,  and  during  that  time  did  deal  in  the  buying 
and  selling  by  weight  of  divers  goods,  wares,  and  merchan- 
dizes, to  wit,  at,  &c.  aforesaid;  and  that  the  said  H.  H. 
being  a  person  of  wicked  and  depraved  mind,  and  con- 
triving and  fradulently  intending  to  cheat  and  defraud  the 
subjects  of  our  said  Lord  the  King,  whilst  he  used  and  ex- 
ercised his  trade  and  business,  to  wit,  on  the  said,  &c.  and 
on  divers  other  days  and  times  between  that  day  and*  the 
day  of  taking  this  inquisition,  at,  &c.  aforesaid,  did  know- 
ingly, wilfully,  and  publicly  keep  in  a  certain  shop  there^ 
vherein  he  the  said  H.  H.  did  so  as  aforesaid  carry  on  his 
said  trade,  a  certain  fake  pair  of  scales  for  the  weighing  of 
goods,  wares,  and  merchandizes,  by  him  sold  in  the  way  of 
his  said  trade,  which  said  scales  were  then  and  there  by 
utiul  and  deceit&l  ways  and  means  so  made  and  con- 
structed as  to  cause  the  goods,  wares,  and  merchandizes 
weighed  therein  and  sold  thereby,  to  appear  of  greater 

weight  tlian  the  real  and  true  weight  by  one part  of 

ttch  i^>parent  \reight;  and  that  the  said  H.  H.  on,  &c. 
aforesaid,  at,  &c«  aforesaid,  (he  the  said  H.  H.  then  and 
tbere  knowing  the  said  scales  to  be  false,  as  aforesaid,)  did 
It&owingly,  willingly,  and  firaudulently  sell  and  utter  to  one 
6.  R,  f  a  subject  of  our  said  Lord  the  King,  certain  goods 
ia  the  way  of  his  said  trade,  to  wit,  a  large  quantity  of  flour 
weighed  in  and  by  the  said  false  scales,  as  and  for  fifty 


*  For  the  characterislic  differences  between  cheats  at  common  law, 
^  by  the  sututes,  see  ante,  p.  127.  The  cases  to  which  cheats 
Actable  at  common  law  seem  to  be  confined,  are  selling  by  false 
^ghts  and  measures,  or  with  counterfeit  marks  generally ;  and  other 
^b  fraods  as  affect  the  interests  of  the  public  at  large. 

t  It  is  better  to  alledge  the  offence  to  have  been  committed  against 
*^Qi€  iodiTidual  by  name,bat  it  would  be  sufficient  if  it  were  laid  to  be 
*  to  £vcn  &ithful  subjects  to  the  jurors  unknown."    2  Stark.  46?. 
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pounds  weight  of  flour,  whereas  m  truth  and  in  fact  the 
weight  of  the  said  flour,  so  soId»  as  aforesaid,  was  short  and 
deficient  of  the  said  weight  of  fifty  pounds  by  one  eighth 
part  of  the  said  weight  of  fifty  pounds,  to  wit,  at,  &c.  afore- 
said, to  tlie  great  damage  of  the  said  G.  R.,  to  the  evil  ex- 
ample, &c.,  and  against  the  peace,  &c. 


For  a  nisde-     Couniy  of 7      That  B.  D,  late  of,  &c.  being  an 

defrauding  a  {^0  wiL)  5  cvil  disposed  person,  ahd   devising 

person  of        ^jj  intendinff    to  deceive  and  defrritid    the  liejre  sub- 

monc>bycoan-  o  i    .  ♦       «, 

terfftiting  the  jects  of  our  Said  Lord  the  King  of  their  monies  by  colour 
puSJ  "of '^^r  ^^  pretext  of  the  duties  payable  to  our  said  Lord  the 
folded  up  like  King  for  postage  and  conveyante  of  letters  on,  &c.  at, 
a  etter.  ^^^  aforesaid,  in  and  upon  a  certain  piece  of  paper  folded 

up  and  sealed  in  the  form  of  a  letter,  directed  to  W.  B.  R.) 
esquire,  at,  &c«  [set  out  the  direciian]  fraudulently  and  de- 
ceitfully did  counterfeit  and  resemble,  and  cause  to  be  coun- 
terfeited and  resembled,  the  impression  of  the  mark  or 
stamp  used  by  the  deputy  post^master  of  the  town  of 

to  mark  letters  sent  by  the  post  from  the  town 

of to  the  city  of  L.,  to  wit,  the and  also 

tiie  impression  of  the  mark  or  stamp  used  by  the  post- 
master general  at  the  city  of  L.,  to  stamp  letters  brought 
by  the  post  from  other  post  towns  to  the  said  city  of  L., 
which  said  mark  denotes  the  day  and  month  when  such  let- 
ters are  brought  to  the  last  mentioned  city ;  tod  that  the  said 
B.  D.  by  colour  of  the  said  counterfeit  impressions,  and 
under  pretence  that  he  the  said  B.  D.  bad  paid  the  sum  of 
eight  pence  for  the  postage  of  the  said  letter,  did  then  and 
Ihere,  to  wit,  on  the  said,  8tc.  at  the  said,  ficc.  finaudulently 
and  deceitfuUy  demand,  receive,  aind  have  of  one  P.  H.  for 
and  on  behalf  of  th«  said  W.  B.  R.  esquire,  the  sum  of 
eight  pence  of  lawful  money  of  Great  Britain.  *    And  so 


*  See  the  case  of  R.  t.  Douglass,  t  Caoipb.  812,  where  it  was  decided, 
that  a  servant  not  having  money  of  his  employer  in  his  hands  at  the 
time  of  his  |>aying  money  on  such  employer's  account,  it  ought  not  to 
be  averred  in  an  indictment  against  a  pei^on  so  obtaining  monies  by 
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the  said  B.  D.  him  the  said  W.  B.  R.  esquire^  of  the  said  sum 
of  eight  pence,  then  and  there  fraudulently  and  deceitfully 
did  deceive  and  defraud  to  the  great  damage  of  the  said 
W.  B.  II.  and  against  the  peace,  &c. 


Indictments  for,  on  Statutes,^  ^ 

Comty  of -^     That  D.  O.  late  of,  &c.  being  an  For  obtaining 

{to wk.)          J  evil  disposed  person  and  common fradttinanoD. 
dieat,  and  contriving    and    intending   unlawfully,  frau- <i«fP>^<«"<:«of 
dulently  and  deceitfully  to  cheat  and  defraud  one,  R.  C.  to  a  cuBtomer^ 
o(  &c.  woollen  draper,  of  his  goods,  wares,  and  mer-  "^^  ^^l^^ 
diandiaes,  on,  '&c.  .with  force  and  arms,  at,  &c.  aforesaid, 
unlawfully,  knowingly,  and  designedly  did  falsely  pretend 
to  the  said  R.  C.  that  he  the  said  D.  O.  then  was  Uie  ser- 
vant of  one  C.  Q.  of tailor,  (the  said  C.  Q.  th^ 

aad  long  before,  being  well  known  tp  the  said  R.  C.  and  a 
customer  of  the  said  R.  C.  in  his  said  business  and  way  of 
trade)  and  that  he  the  said  D.  O.  was  then  sent  by  the  $aid 
(X  Q.  to  the  said  R.  C.  for  ten  yards  of  certain  superfine 
woollen  cloth,  by  which  said  Sdse  pretences  the  said  D.  O. 
did  then  and  there,  to  wit,  on,  &c.  at,  &c.  aforesaid,  unlaw- 
hlly,  knowingly,  and  designedly  obtain  from  the  said  R.  C. 
teo  yards  of  superfine  woollen  cloth  of  the  value  of  fifteen 
pounds,  fifteen  shillings,  of  the  goods,  wares,  and  merchanr 
dizes  of  the  said  R.  C.  with  intent  then  and  there  to  cheat 
■ud  defraud  him  the  said  R.  C.  of  the  same,  whereas  in 
truth  and  in  fiict  the  said  D.  O.  was  not  then  the  servant  of 
the  aaid  C.  Q.  and  whereas  he  the  said  D.  O.  was  not  then, 
or  ever  bath  been  sent  by  the  said  C.  Q.  to  the  said  R.  C. 
tar  the  said  cloth,  or  for  a^y  cloth  whatsoever,  to  the  great 

^  ■■■  »■■—  ^  ■■■!  t    ^  ■■■■ I  I  ■■■■■■     ^■■l.  I        |1^W^»^1^^^»^— ^^M^^ 

^  pretences  from  such  emp1oyer«  actually  paid  hf  the  servant,  that 
»^  were  the  proper  monies  of  the  employer ;  for  the  fact  would  he  at 
^riancc  with  the  averment. 

*  In  all  indictments  for  obtaining  money  on  false  pretences,  it  is 
o^ceaary  to  alledge  by  special  avermeot  the  falsity  of  each  of  the  parti- 
Cfthr  things  which  go  to  make  up  the  false  pretences,  or  at  least  so  many 
n  vt  intended  to  be  insisted  on ;  and  it  is  not  enough  (under  30  Geo.  2.) 
^  allcdgp  generally,  that  the  defendant  did  fahely  pretend^  fStc.  hy 
■<oiu  rf  which  false  pretences  he  did  obtain.  Sec. ;  but  the  false  pre- 
^'^^  must  be  applied  to  each  particular  thing  to  be  falsified,  and  not  to 
***  "iole  generalfy.    R.  ▼•  Perrot,  2  M-  &  9. 379* 


264  CHEATS. 

damage  of  the  said  R.  C.  to  the  evil  example,  &c.  against 
the  peace,  &c.  and  also  against  the  form  of  the  statute,  &c. 


For  falsely       County  of 7      That  H.  B.  late  of,  &c.  on,  &c.  with 

chruf^obe  a  {^^  ^^^')  S  force  and  arms,  unlawfully,  knowingly, 

pauprr  of  a  g^  J  designedly  did  falsely  pretend  to  one  D.  D.,  then  being 
thereby  ob-  One  of  the  ovcrseers  of  the  poor  of  the  parish  aforesaid,  in 
taming  money  ^y^^  countv  aforesaid,  that  a  certain  female  child  which  he 

for  i(s  support.  •  '  i  *.  *  •  l 

the  said  H.  B.  had  with  him  belonged  to  the  said  pansh, 
(meaning  that  the  said  female  child  was  a  pauper  of  and 

belonging  to  the  said  parish  of )  and  that  she  was 

bom  in  the  hamlet  of  M.  in  the  same  parish,  and  that  he  the 
said  H.  B.  bad  married  the  said  child's  mother,  and  that 
she  had  lived  with  him  ten  years,  and  then  died,  (mean- 
ing that  he  the  said  H,  B.  had  been  married  to  the  mother 
of  the  said  female  child,  and  that  the  mother  of  the  said 
female  child  had  cohabited  and  lived  with  him  the  said 
H.  B.  ten  years  after  such  marriage,  and  then  died,] 
and  that  his  family  was  very  large,  and  that  he  was  not 
able  to  support  the  said  child  without  some  relief  from  the 
said  parish,  by  means  of  which  said  false  pretences  he  the 
said  H.  B.  did  then  and  there  unlawfully,  knowingly,  and 
designedly  obtain,  require,  and  get  into  his  hands  and  pos- 
session of  and  from  the  said  D.  D.  five  shillings  in  monies 
numbered  of  the  monies  of  the  said  D.  D.  with  intention 
then  and  there  to  cheat  and  defraud  him  of  the  same, 
whereas  in  truth  and  in  fact  the  said  female  was  not  a 
pauper  of  and  belonging  to  the  said  parish,  nor  was  she 
born  in  the  said  hamlet  of  M.  in  th^  said  parish,  and  where- 
as in  truth  and  in  fact  the  said  H.  B.  had  not  been  married 
to  the  said  child's  mother,  nor  had  she  lived  with  him  ten 
years  and  then  died,  to  the  great  damage  and  deception  of 
the  said  D.  D.  to  the  evil  example,  &c.  against  the  peace, 
&c.  and  also  against  the  form  of  the  statute,  &c. 


^!Z%Ve.  C^^^^y  <if': ?  The  Jurors,  &c.    That  B.  C.  being  a 

rai  guodb  by  {to  tvit,)  J  wicked  and  evil  disposed  person  and 

payment  an  or- ^  common  cheat,  and  contriving  and  intending  to  cheat 
der  tor  pay-     anj.  defraud  pne  B.  M,  jeweller  and  iroldsmith  of  his  wares 

ment  of  inooey        ,  ,        i.         i»         t  /•!.  /t.  r 

of  no  value,      and  merchandize,  for  the  support  oi  his  profligate  way  o\ 
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life,  on  the day  of in  the  •  •  •  •  year,  &c.  at  L. 

(that  is  to  say)  at  the  parish  of  A.  in  the  city  of  L.  afore- 
said, did  go  to  the  shop  of  the  said  B.  M.  there  situate, 
and  then  and  there  unlawfully,  knowingly,  and  des^ignedly 
did  falsely  pretend  to  the  said  B.  M.  that  if  he  the  said  B. 
M.  would  have  the  cypher  of  him  the  said  B.  C.  engraved 
upon  a  pair  of  candlesticks,  &c.  which  he  the  said  B  M. 
then  showed  to  the  said  B.  C.  for  his  choice,  and  would 
scad  them  the  next  day  to  him  the  said  B.  C,  to  his  lodg- 
ings at,  &c.  with  a  bill  and  receipt,  that  he  the  said  B.  C 
would  pay  for  them  upon  the  delivery,  by  means  of  which 
said  false  pretence  he  the  said  B.  C.  afterwards  (to  wit)  on  the 

said day  of. .....  in  the ....  year  aforesaid,  with 

force  and  arms  at  the  parish  last  aforesaid,  in  the  county 

aforesaid,  unlawfully,  knowingly,  and  designedly  did  obtain 

from  the  said  B.  M.  one  pair  of  candlesticks  of  the  value  of^ 

&cof  the  goods,  wares,  and  merchandises  of  him  which  said 

B.  M.  with  intent  then  and  there  to  cheat  and  defraud  him 

of  the  same.     Whereas  in  truth  and  in  fact  when  he  the 

said  B.  M.  on  the  day  and  year  aforesaid,  sent  the  said 

goods,  wares,  and  merchandises,  to  the  said  lodgings  of  him 

the  said  B.  C«  at  the  said  parish  of,  &c.  in  the  county  aforo- 

said,  with  a  bill  and  receipt,  he  the  said  B.  C.  did  not  pay  for 

them  upoh  the  delivery,  but  did  then  and  there  unlawfully, 

knowingly,  designedly,  fraudulently,  and  deceitfully  deliver 

to  W.J.  a  servant  of  him  the  said  B.M.  sent  by  the  said  B.  M. 

to  the  said  B.C.  with  thesaid  goods,  wares,  and  merchandises, 

and  who  delivered  the  same  to  him  with  a  bill  and  receipt,  a 

certain  paper  writing  purporting  to  be  an  order  for  payment 

of  money,  subscribed  B.  C.  purporting  to  bear  date  the,  &c 

sndto  be  delivered  to,  P.  and  Q.  bankers  and  partners,  by  the 

i^^es  and  description  of,  &c.  for  the  payment  of  21/.  125. 

to  Messrs.  R.  and  M.  or  bearer,  he  tlie  said  B.  C.  then  and 

there  well  knowing  the  same  to  be  of  no  value,  and  that  the 

s^e  would  not  be  paid.*  And  whereas  in  truth  and  in  fact. 


*  It  was  formerly  holden,  that  drawing  a  check  on  a  banker,  where 
^c  pirty  kept  no  such  cash,  was  merely  a  lie,  but  not  a  false  pretence 
mthiQ  the  f utute.  R.  v.  I^ra,  6  T.  R.  545.  But  now  a  different  doc« 
t^ne  preratls.  See  R.  v.  Jackson,  &c.  3  Campb.  370.— and  Q  Russel. 
^"  *t  M.  1896. 
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the  said  goods,  wikres,  and  merchandize  still  remain  unpsid 
for,  and  unsatisfied  to  the  said  B«  M.  To  the  great  dap 
mage  of  the  said  B.  M.  In  contempt,  &c.  To  the  evil,  &c 
against  the  peaces  &c.  and  against  the  statute,  &c.  And 
lecoDd  comt.  the  jurors,  &c.  that  the  said  B.  C.  being,  &c.  (as  in  thejirst 
couni)  on,  &c.  did  go  to  the  shop  of  the  said  B.  M.  at  the 
parish  of  •••...  in  the  city  of  L.  aforesaid ;  and  then 
and  there,  did  inform  and  promise  the  said  B.  M.  that  if 
he  the  said  B.  M.  would  have  the  cjrpher  of  him  the  said 
B.  C.  engraved  upon  a  pair  of  candlesticks,  &c.  which  he 
the  said  B.  M.  then  showed  to  the  said  B.  C.  for  his  choice, 
and  would  send  them  the  next  day  to  him  the  said  B.  C.  to 
his  lodgings,  at,  &c.  with  a  bill  and  receipt ;  that  he  the 
said  B.  C.  would  pay  for  them  upon  the  delivery.  And  the 
jurors,  &c.  that  the  said  B*  C.  did  then  and  there,  (to  wit,} 
on  the  said day  of. .....  in  the year  afore- 
said, at  the  said  parish  o^  &c.  in  the  county  aforesaid^  de- 
liver to  the  said  W.  J.  a  certain  paper  writing  purporting 
to  be  an  order  for  payment  of  money,  subscribed,  &c.  and 
purporting  to  bear  date  the,  Sec.  and  to  be  directed  to  P.  and 
Q^  bankers  and  partners,  by  the  names  and  descriptions  of, 
&C.  for  the  payment  of  21/.  I2s.  to  Messrs.  R.  and  M.  or 
bearer;  ^d  then  and  there  unlawfully,  knowingly,  and  de> 
signedly,  did  &lsely  pretend  to  the  said  W.  J.  that  he  the 
said  B.  C.  then  kept  cash  with  the  said,  &c.,  that  they  were 
then  his  bankers,  and  that  the  sum  of  21/.  12^.  mentioned 
in  said  paper  writings  purporting  to  be  an  order  for  pay* 
ment  of  money,  would  be  duly  paid  by  them ;  by  means  of 
which  said  last  mentioned  fidse  pretence,  the  said  B.  C.  did 

then  and  there^  (to  wit)  at  the  parish  of in  the 

county  aforesaid,  unlawfully,  knowingly,  and  designedly 
obtain  from  the  said  W.  J.  one  pair  of  candlesticks,  of  the 
value  of,  &c.  aforesaid,  the  goods,  wares,  and  merchandizes 
of  the  said  B.  M.,  with  intent  then  and  there  to  defraud 
him  of  the  same.  Whereas  in  truth  and  in  fact,  the  said 
B.  C.  did  not  then  keep  cash  with  P.  and  Q.,  nor  were  they 
dien  his  bankers,  nor  neither  was  the  sum  of  21/.  125.  men- 
tioned in  the  said  paper  writing,  purporting  to  be  an  order 
for  payment  of  money,  duly  paid  by  them,  or  hath  the 
same,  or  any  part  thereof  been  paid  by  them  or  him  the 
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nid  B.  Ci,  or  any  person,  or  persons  whomsoever.  And 
^ereas  in  truth  and  in  fact,  the  said  B.  C.  then  and  there 
wdl  knew  that  the  said  paper  writing,  purporting  to  be  an 
order  for  payment  of  money  was  of  no  value,  and  was  fabri- 
cated by  him  on  purpose  to  cheat  and  defraud  the  said  B. 
M.;  and  that  the  sum  of  money  therein  mentioned  wotild 
not  be  paid,  to  the  great  damage  of  the  said  B.  M.,  and  to 
the  great  deception  of  the  said  W.  J.,  against  the  peace,  &c, 
aod  against  the  form  of  the  statute,  &c. 


Coim/y  0/ "I      The  jurors,  &c.    That  A.  B.,  late  For  deFiaading 

(to  wiL)  J  off  Sac,  being  an  evil  disposed  person,  J^jJf^Tim^ 

lod  anlawftilly  and  wickedly  devising,  contriving,  and  in-  some  ^od 
lending  by  subtle  stratagem  and  devices,  fraudulently  and  |erw*ards le^^d- 
deceitfiiHy  to  obtain  the  monies  of  one  C.  D.,  after  the ....  ing  him  otbrrt 

Jay  of which  was  in  the  year,  &c.  (to  wit)  on,  &c., 

vith  force  and  arms,  at  the  parish  aforesaid,  in  the  comity 
tferesaid,  unlawfully  knowingly,  and  designedly  did  fidsely 
pretend  to  him  the  said  C.  D.,  that  he  the  said  A.  B.  would 
Miver  unto  him  the  said  C.  D.  or  his  order,  12  sheep> 
which  he  the  said  A.  B.  then  sold  to  him  the  said  C.  D., 
fcr,  and  at  the  price  of  6i.  75. ;  by  which  said  false  pre- 
tences the  said  A.  B.  did  then  and  there,  (to  wit)  on  the 
lime  day  and  year  aforesaid,  At  the  parish  aibresaid,  in  the 
cottoty  dbresaid,  unlawfully,  knowingly,  and  designedly  olv 
tain  from  die  said  C.  D.  the  sum  of  €/•  T^.,  and  of  the 
BMiries  of  die  said  C.  D.,  with  intent  thcofi  and  there  to  cheat 
uid  defrand  him  of  the  same;  and  nine  of  the  said  twelve 
aheep  did  then  and  there  mark  by  cutting-  off  part  of  one 
tf  die  ears  of  each  of  the  said  nine  sheep ;  and  also  by 
Barking  each  of  Uie  said  nine  sheep  in  the  wool  on  the 
hMJ[  part  of  their  neck,  and  he  the  said  C.  D.  did  then  and 
there  mark  the  three  other  sheep  by  cutting  part  of  the 
*06)  fitmi  off  the  rump  of  each  of  the  said  sheep.   Whereas 
i&  troth  and  in  fact,  he  the  said  A.  B.  did  not  deliver  to  him 
the  said  C.  D.,  the  siad  twelve  sheep  so  sold  to  him  the  said 
C.  D.  as  aforesaid,  nor  any  or  either  of  them ;  but  he  the 
^  A.  B.  afterwards,  (to  wit)  on,  8cc.  at,  Sec.  nnlawftilly. 
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knowingly,  and  designedly  did  deliver  to  £•  D.  son  of  die 
said  C.  D.,  whom  he  the  said  C.  D.  sent  for  the  said  twelve 
sheep,  so  marked  as  aforesaid,  twelve  other  sheep  of  very 
little  value,  which  he  the  said  A.  B.  had  fraudulendy 
marked  and  caused  to  be  marked  with  marks  resembling 
those  which  he  the  said  C.  D.  had  so,  as  aforesaid,  put 
upon  the  said  twelve  sheep,  so  sold  to  him  the  said  C.  D. 
by  the  said  A.  B.  as  aforesaid.  To  the  great  damage  and 
deception  of  the  said  O.  D.  in  contempt,  &c.  To  the  evil 
and  against  the  statute,  &c.,  and  against  the  peace,  &c. 
[Here  add  another  count  for  a  fraud  at  comnum  law. 2 


Uttertaga  false  County  of 1      The  Jurors,  &c.  That  A.  B.,  late  of, 

'*"'  {to  wit.)        5  ^-J  fi^d  ^-  ^'j  l*te  o^  8m:.,  being  evil 

disposed  persons,  and  contriving  and  intending  to  deceive 
and  impose  upon  the  honest  liege  subjects  of  our  Lord  tbe 
King,  on,  &c.,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlawfully  and  knowingly  did 
utter  and  publish  to  one  E.  F.  as  true,  a  certain  fklse  for- 
ged  and  counterfeit  paper  writing,  purporting  to  be  a  pass, 
and  to  be  signed  and  sealed  under  the  hands  and  seals  of 
G.  H.  and  T.  K.,  Esqrs.  two  of  his  Majesty's  justices  of 
tbe  peace,  assigned,  &c.,  which  said  false,  forged,  and  coun- 
terfeit paper  writing  purporting  to  be  a  pass  is  as  follows, 
(that  is  to  say)  [here  insert  the  pass]  by  means  and  colour 
of  which  said  false,  forged,  and  counterfeit  paper  writing, 
purporting  to  be  a. pass,  they  the  said  A.  B.  and  C.  D.  did 
then  and  there  obtain,  acquire,  and  get  into  their  hands 
and  possession,  of  arid  from  the  said  E.  F.,  one  shilling  and 
sixpence,  and  him  the  said  E.  F.  of  the  said  one  shilling 
and  sixpence,  of  the  monies  of  him  the  said  £.  F.,  unlaw- 
fully, knowingly,  and  deceitfully  did  deceive  and  defraud. 
To  the  great  damage  of  the  said  E.  F.  In  contempt, 
&C.  To  the  evil,  &c.  and  against  the  peace,  &c.  And 
Second  count,  the  Jurors,  &c.  That  the  said  A.  B.  and  C.  D.  being, 
&C.,  on  &c.,  with  force,  &c.,  at,  &c.,  unlawfully  did  utter 
and  publish  as  true,  a  certain,  &c.  [here  go  on  and  insert 

the  pass  as  in  first  county  with  intention  by  means  and 
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colour  of  the  said  false,  forged,  and  counterfeit  paper 
writiQg,  purporting  to  be  a  pass,  to  wander  about  and 
impose  upon  and  deceive  his  Majesty's  subjects,  by  ask- 
ing objects  of  them  as  objects  of  charity.  They  the  said  ' 
A.  B.  and  C.  D.  at  the  time  they  uttered  and  published 
the  said  false,  forged,  an^  counterfeit  pass  as  true,  then  and 
there  well  knowing  the  same  false,  forged,  and  counter* 
felted.  To  the  evil,  &c.  In  contempt,  &c.,  and  against  the 
peace,  &c« 


County  of i      That  on,  &c.  one  D.  K;  then  being  a  Forpreteading 

{to  wit)        J   serje^t  in  the  invalid  battalion  of  the!®*^*"<»"R 
ivoyal  Regiment  of  Artillery  of  our  said  Lord  the  King,  cmitiog  ler. 
then  and  long  before  was  a  person  in  due  manner  appointed  J5*°***J**  **•" 
and  authorized  to  enlist  persons  to  serve  our  said  Lord  the  not  an  appren- 
King  as  soldiers  in  the  corps  of  royal  military  artificers  JJ|J^*^*'Jf*'y 
and  labourers,  and  that  one  S.  D.  had  then  lately  before  en-  money  to  en- 
Ikted  with  the  said  D.  K.  to  serve  our  said  Lord  the  King  "^'* 
as  a  soldier  in  the  said  corps  of,  &c  and  the  said  S.  D.9 
on,  &c  at,  &c.  in  order  to  be  attested,  pursuant  to  the  sta- 
tute in  that  case  made  and  provided,  did  in  his  proper  p^- 
SOD  ttffpear  before  H.  L.  esquire,  then  being  one  of  the  justices 
of  our  said  Lord  the  King,  assigned,  &c.    And  the  jurors, 
&c.  do  further  present,  that  the  said  S.\D.  late  of,  &c.  be- 
ing an  evil  disposed  person,  and  contriving  and  intending 
to  cheat  and  defraud  the  said  D.  K.  of  his  monies,  and  to 
make  it  be  believed  that  the  said  S.  D.  was  at  liberty,  and 
eligible  to  be  enlisted  to  serve  our  said  Lord  the  King  as  a 
soldier  in  the  corps  of,  &c.  on  the  said,  &c.  with  force  and 
vnoy  at,  &c*  aforesaid,  unlawfully,  knowingly,  and  design- 
edly, did  falsely  pretend  to  the  said  H.  L.  (he  the  said  H.  L. 
then  and  there  being  such  justice  as  aforesaid,  and  then  and 
there  having  sufficient  and  competent  power  and  authority 
to  attest  persons  to  serve  the  said  Lord  the  King  as  soldiers 
in  the  said  corps  of,  &c.)  that  he  the  said  S.  D.  was  not  then 
^  apprentice  (meaning  that  the  said  S.  D.  then  and  there,  to 
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witf  on  die  Mid,  &e.  at  the  aaid,  ftc  when  he  so  appeared 
before  the  said  H»  L.  die  justice  aforasaid^  in  order  to  be  at- 
tosied  as  atbreiaid,  was  not  an  apprentiQey  and  that  he  the 
said  8.  D.  was  then  and  there  at  liberty  and  eligible  to  be 
cnUsfted  to  serve  our  said  LDrd  the  King  as  a  soldier  in  the 
said  corps,)  bj  means  of  which  said  &Ise  pretence  he  the 
said  S.  Dl  unlawfblly,  knowingly,  and  designedly,  did  ob* 

tain  from  the  said  D.  K.  the  sum  of /•  of  die  proper 

monies  of  the  said  D.  K.  with  intent  to  cheat  and  defiraud  the 
said  D.  K*  of  the  same.  Whereas  in  truth  and  in  &ct  the 
said  SL  D.  on  the  said,  &c.  at,  &c.  aforesaid,  at  the  time 
when  he  so  i^ipeared  before  the  said  H.  L.  the  jusdoe  afore* 
•aid,  in  order  to  be  attested  as  aforesaid,  was  an  apprentice, 
and  was  not  at  liberty  and  eligible  to  be  enlisted  to  serfe 
our  said  Lord  the  King  as  a  soldier  in  the  said  corps,  and 
whereas  in  truth  and  in  fact,  the  said  S,  D.  was  then,  to  wit, 
on,  &C.  an  apprentice  to  G.  O.,  and  whereas  in  truth  and 
in  fiict,  the  said  S.  D.  was  not  then,  to  wit,  cm,  &e.  at, 
&c.  at  liberty  and  eligible  to  be  enlisted  to  serve  our  said 
Lord  the  King  as  a  soldier  in  the  said  corps,  to  the  great 
2ad,3rd,and  damage,  &C.  {^Second  count  like  first  only  laying  themoneg 
4th  coont.  ^^  j^  ^^  King's,  and  with  intention  to  defraud  him.  Third 
count  not  so  full  and  stating  the  pretence  to  be  made  to  thiB 
serjeantf  and  obtaining  the  money  from  him  with  intent  to 
defraud  liim.  Fourth  count,  same  as  thirds  only  stating  tht 
money  to  be  the  Kin^s  with  intent  to  cheat  his  Majesty. 1 


Agmincta  raem-  County  of ^     Tliat  on,  &c,  at,  &C.  certain  persons 

flda^  dab*o/"  {l^  ^'^^0         /united  together  and  formed  themselves 

■ocicty,  for      j^ty  ^  ceriain  lawful  and  beneficial  club,  or  society,  called, 

obtaining  mo-  i\t  y 

Dcy  belonging  &c.  {os  the  name  may  be^)  under  certain  printed  ar- 
the  mcmbLrt  ticlcs,  rulcs,  orders,  or  regulations,  made  for  the  good 
under  false  '  ordcr  and  government  of  the  said  club  or  society,  (which  said 
prcteoccf.        articles,  rules,  &c.  were  afterwards,  to  wit,  at  tbp  general 

quarter  sessions  of  the  peace,  bolden  a(    in  the 

county  of aforesaid,  duly  exhibited,  confirmed,  and 

filed,  according  to  the  statutes  in  such  case  made  and  pro- 
vided,) and  then  and  there,  and  on  divers  other  days  and 

times  between  thai  day  and  the  third  of  May,  in  the  twen^- 
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ninth  year,  &c.  contributsd  and  paid  divers  large  sums  of 
money,  amoHnting  in  tbe  whole  to  a  large  sam  of  money, 
to  wit,  the  sum  of  one  hundred  pounds  and  upwards, 
of  lawful  money  into  the  said  club  or  society,  and  deposited 
the  same  in  a  certain  box,  left  in  the  dwelling-house  of 
one  T.  R.,  at  K.  aforesaid,  commonly  called  or  known  by 
the  name  or  sign  of,  &c.  ^as  it  may  &^]  and  there  kept  for 
the  us^  benefit,  and  advantage  of  the  members  of  the  said 
club  or  society  for  the  time  being.    And  tbe  jurors,  &c.  do 
fiirther  present,  that  in  and  by  a  certain  article  of  the  said 
rules  and  orders  of  the  said  club  or  society,  it  is  declared, 
ordered,  and  agreed,  that,  &c*  Ihere  recite  the  qrtide  relate 
kg  to  the  payment  of  money  towards  the  funerals  of  the  men^ 
ierf  mnues.']    And  the  jurors,  &c«  that  on  the  same  day 
ind  year  last  aforesaid,  at,  .&c.  aforesaid,  one  L.  P.  late  of, 
&C.  one  A.  B.  and  C.  D.,  &a  Ihere  insert  the  rest  of  the 
member^  names  which  appear  by  the  dub^book  to  be  existing 
at  this  timCf"]  were  members  of  the  said  club  or  society,  con- 
tributing and  paying  money  into  and  for  the  use  of  the  said 
dub  or  society,  that  is  to  say,  for  the  general  benefit  and 
advantage  of  all  the  members  thereof  at  the  said  house  of 
the  said  T.  R^  for  the  purpose,  amongst  other  things,  men« 
tioned,  declared  and  contained  in  the  said  article  above* 
mentioned  and  set  forth.    And  the  jurors,  &c«  do  fiirther 
present,  that  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  a 
large  sum  of  money,  to  wit,  the  sum  of  one  hundred  pounds, 
[this  need  not  be  the  exact  surn^  let  it  be  something  tmder  the 
ism  contained  in  the  box  at  this  time,']  of  like  lawfiil  money 
was  and  remained  in  tbe  said  box,  kc^t  for  the  purpose  in 
that  behalf  aforesaid,  in  the  said  house  of  the  said  T.  R., 
^re  before  then  deposited  therein,  by  and  for,  and  on  the 
behalf  of  all  the  members  of  the  said  club  or  society.    And 
die  jurors,  &c.  do  further  present,  that  by  the  assent  and 
concurrence  of  all  the  members  of  the  said  club  or  society, 
it  had  been  usual  and  customary  during  all  tlie  time  afore- 
ttid,  (except  the  nights  on  which  the  said  club  or  society 
W  been  there  holden,)  for  the  members  of  the  said  club 
or  lodety,  having  a  right  or  occasion  to  withdraw,  or  re- 
ceife  any  money  to  which  they  had  been  entitled  by  the 
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articles,  rules  and  orders  of  the  said  club  or  socieQr,  from 
and  out  of  the  said  box,  to  apply  to  the  said  T.  R.  for  the 
payment  of  the  same,  upon  condition  that  he  the  said  T.  R. 
should  be  repaid  the  same  from  and  out  of  such  money  con- 
tained in  the  said  box,  for  the  purpose  in  that  behalf  afore- 
said, on  some  subsequent  night  on  which  the  said  club  or 
society  should  be  holden  at  the  said  house  of  bim  the  said 
T.  R.  at  K.  aforesaid.  And  the  jurors,  &c.  that  the  said 
L.  P.  well  knowing  all  and  singular  the  premises  aforesaid, 
on,  8cc.  with  force  and  arms,  at,  &c.  aforesaid,  unlawfully, 
knowingly,  and  designedly,  did  falsely  pretend  to  the  said 
T.  R.  that  the  wife  of  him  the  said  L.  P.  was  then  dead,  and 
that  he  the  said  L.  P.  then  wanted  thirty  shillings  to  bury  his 
said  wife,  by  means  of  which  said  false  pretences  he  the  said 
L.  P.  then  and  there  unlawfully,  knowingly,  and  designedly, 
did  obtain  of  and  from  the  said  T.  R-  the  said  sum  of  thirty 
shillings,  with  intent  then  and  there  to  cheat  and  defraud  the 
said  A.  B.,  C.  D.,  &c.  [the  otlter  members  of  the  club;}  of  the 
same,  whereas  in  truth  and  fact,  the  wife  of  him  the  said 
L.  P.  was  not  dead  at  the  said  time  he  so  made  the  false 
pretences  to  the  said  T.  R.  as  aforesaid,  and  whereas  in 
truth  and  in  fact,  he  the  said  L.  P.,  at  the  time  of  the  false 
pretences,  did  not  want  the  said  sum  of  thirty  shillings,  or 
any  sum  of  money  whatsoever,  for  the  purpose  of  burying 
his  wife,  or  any  person  whatsoever,  having  then  lately 
been  the  wife  of  him  the  said  L.  P.  to  the  great  damage, 
&c«  as  in  others. 


For  obuinioK  Coimiy  of  ......  y^     That   A.  B.   late   of,    &c    on,  &c* 

^'Vue'^for*'*  i^^  ^^''')         ^^  ^^'  ^^^^"8  ^"  ^^*  custody  and  pos- 

carriaiee  of  a     session  a  certain  parcel  to  be  by  him  delivered  to  Maria 

parcel  by  pro* 

daciu^  a  false    . . . — ** — • — 

ticket.* 


*  It  has  been  holden,  that  a  basket  is  sufEciently  described  as  a  par- 
cel  within  the  statute.  It  was  also  holden,  that  if  money,  (as  in  this 
case,)  be  obtained  from  the  servant,  who  had  money  of  his  master  ia 
hand  at  the  time,  it  may  be  well  laid  to  be  the  property  of  the  latter ;  but  if 
he  had  not  motiey  enough  ofhis  employer  in  his  hands  at  the  lime,  such 
master  cannot  be  stated  to  be  the  person  defrauded.  1  Campb.  SIS.  & 
ante^  p.  263. 
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CouQtetf  Dowager  of  Ilchester,  upon  the  ddivery  ^f 
which  he  was  authorized  and  directed  to  receive  and 
take  the  sum  of  6s,  and  Sd.  and  no  more,  for  the  car- 
riage and  porterage  of  the  same;  yet,  that  the  said  A.  B* 
produced  and  ddivered  to  T.  H*  then  being  servant  to  the 
said  eonntess  of  I.  the  said  parcel,  tc^ether  with  a  certain  ' 
fidse  and  counterfeit  ticket,  made  to  denote  that  the  sum  of 
nine  shillings  and  ten^pence  was  charged  for  the  parrioge 
and  porterage  of  the  said  parcel,  and  unlawfully  know- 
ingly and  designedly,  did  falsely  pretend  to  the  said  T.  H., 
that  the  said  false  and  counterfeit  ticket  was  a  just  and  true 
ticket,  and  that  the  said  sum  of  nine  shillings  and  ten-pence 
had  been  charged  and  was  due  and  payable  for  the  carriage 
and  porterage  of  the  said  parcel,  and  that  he  the  said  A.  B. 
was  amhorised  and  directed  to  receive  and  take  the  said 
siun  of  nine  shillings  and  ten  pence  for  the  carriage  and 
porterage  of  the  said  parcel,  by  means  of  which  said  felse 
pretences  defendant  did  unlawfully,  knowingly  and  design- 
edly, obtain  of  and  firom  the  said  T.  H.  the  sum  of  three 
shillings  and  four-penc^  of  die  monies  of  the  said  countess, 
with  intent  to  cheat  and  defraud  her  of  the  same,  whereas 
in  truth  and  in  fact,  &c*  ^Negative  the  pretences  and  con^ 
dude  **  to  the  damage^  ice."  as  in  others.'} 


» 
Cmmijf  of  ......  ^     That  before  and  at  the  time  of  the  Mtctnentror 

{to  wit.)        i^ committing  of  the  offence  hereinafter  ^uj^  ^f!»^^'' 
next  mentioned,    that  is  to  say,  on,  &c.   at,  &c.    one  ckuge  nodtt 
G.  R.  was  lawfiiUy  possessed  of  and  had  in  his  hands  and  gpttias 


possession  certain  securities  for  the  payment  of  money,  jj|«^»«»<^  ^^ 
that  is  to  say,  two  bills  of  exchange,  one  of  the  said  SceSeGeo.8/ 
Uls  of  exchange  being  for  the  payment  of  the  sum  of  ^^^l*^^ 
one  hundred  pounds,  and  the  other  of  the  said  bills  of  ex-  so  Geo.  a. 
change  being  for  the  payment  of  the  sum  of  three  hundred  [^^  acUonN^*^ 
and  fi%  pounds.     And  the  jurors,  &c.  do  further  present^ 
that  H.  B.  late  of  the  aiaid,  &c.  being  an  evil  disposed  per- 

*  As  the  ofleoce  is  created  by  one  statute^  and  the  punishment  im« 
po«d  faj  another,  the  indictmeats  shonid  coodttde  agiinst  the  statutet. 
i^CktuCL.  lOfO.) 

T 
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wm^  BXti  well  kniMvitig  the  premises^  On  tfa^  5ftid»  &c.  at, 
&c  ftibresaid)  falsely,  ffattdulentlj,  deceitfully,  unlawfully, 
knowingly  and  designedly,  did  pretend  to  the  said  G.  R., 
that  he  the  said  H.  P.  could  immediately  get  the  said  bills 
of  exchange  discounted  by  a  friend  of  him  the  said  H.  P. 
at  the  India  house,  and  would  pay  over  the  proceeds  there- 
of to  him  the  said  O.  R.  by  means  of  which  said  fabe 
pretences  he  the  said  H.  P.  did  then  and  there  unlawfully, 
knowingly,  and  designedly,  obtain  of  and  from  the  said  G.R. 
the  said  bills  of  exchange  (the  same  IhUs  of  exchange  then  and 
there  being  the  property  of  the  said  G.  R.,  and  the  said 
sums  of  money  payable  and  secured  by  and  upon  the  said 
bills  of  exchange  then  and  there  being  due  and  unsatis6cd 
to  the  said  G.  R.  the  proprietor  thereof  with  tntait  to  cheat 
and  defraud  the  said  G.  R.  of  the  said  several  bills  of  ex- 
change.    Whereas  in  truth  and  in  fact,  he  the  said  H.  P^ 
at  the  time  of  making  the  said  false  pretences,  well  knew 
that  he  could  not  get  the  said  bills  of  exchange  discounted 
by  any  friend  of  him  the  said  H.  P.  at  the  India  house,  and 
whereas  in  truth  and  in  fact,  at  the  time  of  the  making  the 
said  false  pretences  as  aforesaid,  he  the  said  H.  B.  well 
knew  that  he  was  utterly  unable  to  discount,  or  get  dis* 
counted,  the  said  UUs  of  exchange  for  the  said  G.  R^  Bxd\ 
whereas  in  truth  and  in  &ct,  at  the  time  of  making  the  sai(| 
taise  pretences  as  aforesaid,  he  the  sdd  H.  P.  did  not  in« 
tend  to  discount,  or  to  get  discounted,  the  said  bills  of  ex- 
change for  the  use  of  the  said  G.  R.,  or  to  pay  over  thi 
proceeds  of  the  said  bills  of  exchange  to  the  said  G.  R-^ 
but  on  the  contrary  then  and  there  intended  fraudulently  U 
cheat  and  defraud  the  said  G.  R.  of  the  same^  to  the  gieai 
damage  of  the  said  G.  R^  to  the  evil  example,  &c.  anc 
against  the  peace,  &c,   and  against  the  form  of  statute^ 
in  such  case  made  and  provided.    l^Add  a  second  count  th 
same  as  first  only  staling  the  false  pretence  to  be  that  defeii 
dant  would  get  said  bills  discounted  and  immediately  pay  ove\ 
the  proceeds  thereof  to  the  prosecutor.']  * 


I  h .  -■  ■    ^  »i  ■  h  ■    *  d  * 
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COMPOUNDING.* 

County  of -»      The  jurors,  &c. that  one  A.  B.  For  compottod- 

{towit.)         Jon  the day  of in  the *"« * ^**""^- 

year  of  the  reign  of  our  Sovereign  Lord,  &c.  with 

force  and  arms,  at  the  parish  of in  the  county  of 

one  silver  spoon  of  the  value  of of  the  goods 

and  chattels  of  one  C.  D.  then  and  there  being  found,  feloni- 
ously did  steal,  take,  and  carry  away,  against  the  peace  of 
our  said  Sovereign  Lord,  &c.  his  crown  and  dignity ;  and 
the  person  aforesaid,  upon,  8cc.  do  further  present,  that  the 
said  C.  D.  late  of  the  parish  of in  the  county  afore- 
said, yeoman,  well  knowing  the  premises,  but  unlawfully 
and  unjustly  contriving  and  intending  to  prevent  the  due 
course  of  law  in  this  behalf,  and  to  procure  the  said  A.  B. 
to  escape  with  impunity  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  of  the  parish  aforesaid,  in  the 
county  aforesaidj  unlawfully  and  unjustly,  and  for  the  sake 
of  wicked  lucre,  did  compound  the  said  felony,  and  did 
then  and  there  exact,   receive,   and  have  of  C.  D.  five 
pounds  in  monies  numbered  for  compounding  the  said  fe- 
lony, and  as  a  reward  to  favour  and  not  prosecute  the  said 
C.  D.  for  the  felony  aforesaid,  to  the  great  prevention  and 
hindrance  of  public  justice,  in  contempt,  &a  to  the  evil 
example,  &c«  and  against  the  peace,  &c. 


CoKR/y  of 1      That  one  A.  B.  heretofore,  to  wit,  Forcompovnd- 

{to  tuit.)        5  on,  &c.  prosecuted  out  of  the  court  of  *"*^i*^t*fp°^i 
ODT  said  Lord  the  King,  before  the  King  himself,  the  same  stataic. 
^urt  then  being  at,  &c.  a  certain  writ  of  our  said  Lord  the 
King,  called  a  latitat,  against  one  C.  D.  directed  to  the 

A«tiff  of  W reciting  that,  &c.  [Jiere  recite  the 

^Tifl  and  the  jurors,  &c.  do  further  present,  that  the  said 
^  so  nied  out  as  aforesaid,  by  the  said  A.  B.  was  by  him 

'The  offence  of  compouadiog  felony  was  formerly  holdcn  to  contti- 
^te  the  pBity  thus  ofiending  an  accessary  to  the  original  crime.  4  Black. 
^«  134.  It  it  now  considered  a  high  misdemeanor,  and  punishable 
Hffioe ani  inprisonment.    l  Hale,  S4€.    4Black. Com.  136. 

t2 


soed  out  with  intent  to  declare  agunst  the  said  C.  D.  in  (he 
same  court  in  a  certain  plea  of  debt  for  a  certain  penalty 
supposed  to  have  been  incurred  by  the  said  C.  I>.  by  rea- 
son of  his  the  said  C.  D.  having  before  that  time  caused  a 
certain  waggon  of  him  the  said  C.  D.  drawn  by  more  than 
four  horses,  to  wit,  eight  horses,  to  travel  and  pass  upon  a 
certain  turnpike  road  in  the  parish  of  H.  in  the  said  county 
of  W.  the  fellies  of  the  wheel  of  the  same  waggon,  at  the 
time  the  same  so  passed  along  the  same  road,  being  of  less 
breadth  and  gage  than  three  inches  from  side  to  side, 
against  the  form  of  the  statute  in  such  case  made  and 
provided.  And  the  jurors,  &c.  do  further  present,  that  the 
said  A.  B.  late  of,  &c«  being  a  person  of  an  evil  disposed 
mind,  and  not  regarding  the  statute  in  that  case  made  and 
provided,*  on,  &c.  at  the  said,  &c.  unlawfully  and  for 
wicked  gain's  sake,  did  take  upon  himself  to  compound 
and  agree  with  the  said  C.  D.  for  the  said  offence  with- 
out the  order  or  consent  of  the  said  court  t  of  our 
said  Lord  the  King  before  the  King  himself  out  of  which 
same  coiurt  the  said  writ  against  the  said  C.  D.  was  so  sued 
out  as  aforesaid,  and  then  and  there  did  exact,  receive  and 
have  of  and  from  the  said  C.  D.  a  large  sum  of  money,  to 
wit,  five  pieces  of  gold  coin,  of  the  proper  coio  of  this, 
kingdom,  called  guineas,  of  the  value  of  Si.  5s.  of  lawful 
money  of  Great  Britain  as  and  for  a  reward  of  compounding 
with  the  said  C.  D.  for  the  said  oilence,  and  desisting  from 
further  prosecuting  his  said  suit,  against  the  form,  &Ci 
Second  coant.  and  against  the  peace,  &c.  .And  the  jurors,  &c«  furthd 
present,  that  the  said  A.  B.  being  an  evil  disposed  person 
and  disregarding  the  statute  in  that  case  made  and  provided 
on  the  said,  &c.  at  the  said,  &c.  by  colour  and  pretence  |il 

*The  IsEliz.  c.  5.,  by  which  compounding  an  information  orsai 
commenced  in  any  of  his  Majesty's  Courts  at  Westminster^  is  dm 
highly  penal,  and  subject  to  infamous  punishment.  It  has  been  latdR 
determined,  that  this  statute  applies  only  to  such  informations  and  suiv 
and  not  to  informations  before  magistrates,  in  which  no  suit  has  hm 
commenced  in  the  superior  Courts.   R.  v.  Crisp,  H.  58  Geo,  3.  I 

t  With  leave  of  the  court  it  may  be  done,  but  the  King^s  half  of  tl^ 
composition  must  first  be  paid.    Wood  v.  Ellis,  S  Black.  R.  1 154. 
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«  certain  process  before  that  time  by  bim  taken  out  and 
profiecQted  at  the  court  of  our  said  Lord  the  King  before 
die  King  himself,  against  the  said  C.  D.  for  and  on  ac- 
count of  a  certain  offence  supposed  to  be  committed  by  the 
said  J.  B.  in  this,  to  wit,  that  the  said  C.  D.  had  before 
chat  time  caused  a  certain  waggon  of  him  the  said  C.  D. 
drawn' by  more  than  four  horses,  to  wit,  by  five  horses,  to 
travel  and  pass  upon  a  certain  turnpike  road  in,  &c.  the 
fellies  of  the  wheels  of  the  same  waggon,  at  the  time  the 
same  so  passed  along  the  said  road,  being  of  less  breadth 
and  gage  than  nine  inches,  from  side  to  side,  contrary  to 
a  certain  statute  in  that  case  made  and  provided,  he  the 
said  A.  B.  unlawfully  and  for  wicked  gain's  sake,  did  take 
upon  himself  to  make  composition  with  the  said  C,  D.  for 
the  said  last-mentioned  offence  and  did  then  and  there  take 
and  receive  of  and  from  the  said  C.  D.  a  large  sum  of 
money,  to  wit,  five  pieces  of  gold  coin  of  the  proper  coin  of 
this  kingdom,  called  guineas,  of  the  value  of  5l.  5s.  of  lawfiil 
money  of  Great  Britain  as  and  for  a  reward  for  his  the  ^id 
A.  B.*s  desisting  and  forbearing' to  prosecute  the  said  C.  D. 
fer  the  said  last-mentioned  ofience  without  die  order  and 
consent  of  any  of  our  said  Lord  the  King's  courts  at  West- 
minster, for  that  purpose  had  and  received,  dgainst  the 
fcnn  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace,  fitc.  And  the  jurors,  &c.  fiirlher  pre-  Third  coqm. 
sent,  that  the  said  A.  B.  being  an  evil  disposed  person,  and 
(Usr^aiding  the  statute  in  that  case  made  and  provided, 
oa  the  said.  Sec*  at  the  said,  &c  upon  colour  and  pretence 
of  the  said  C.  D.  having  committed  a  certain  offence 
against  a  certain  penal  law  in  this,  to  wit,  that  the  said 
CD.  had  before  that  time  caused  a  certam  waggon  of  him 
the  said  C.  D.  drawn  by  more  than  four  horses,  to  wit,  by 
five  horses,  to  travel  and  pass  upon  a  certain  turnpike  road 
%  &c  aforesaid,  the  fellies  of  the  wheels  of  the  same 
vsggon  at  the  time  the  same  -so  passed  along  the  same  road 
l)ang  of  less  breadth  and  gage  than  nine  inches  from  side 
to  side,  contrary  to  a  certain  statute  in  that  case  made  and 
Provided,  did  unlawfully  and  for  wicked  gain's  sake,  and 
^tkout  the  order  and  consent  of  any  of  our  said  Lord  the 
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King's  courts  at  Westminster,  take  upon  himself  tomakeeom- 
po^on  with  the  sai4  C*  D.  for  the  said  supposed  offimce  last* 
mentioned,  and  did  then  and  there  take  and  receive  of  the  said 
C.  D.  a  large  sum  of  money,  to  wit,  ten  pieces  of  gold  coin 
of  the  proper  coin  of  this  kingdom,  called  guineas,  of  the  va- 
lue of  10/.  105.  of  lawful  money  of  Great  Britain  as  and  for  a 
reward  tor  his  the  said  T.  N.'s  forbearing  to  prosecute  the 
said  T.  B.  for  the  said  last*mentioned  supposed  offence, 
against  the  form,  &c.  and  against  the  peace,  Slq. 


AooAcr  for      County  of -j^     That  O.  p.  &c.  being  an  evil  disposed 

to  compound^  (Jowii.)         Jpersou,  and  not  regarding  the  statute 

a  ^M  tarn         j^  gyQi^  ^^se  made  and  provided,  nor  fearing  the  pains  and 
penalties  therein  contained,  heretofore,   to  wit,   on,   &c. 
with  force  and  arms  at,  &c.  upon  and  by  colour  and  pre- 
tence of  a  certain  matter  of  offence,  then  and  there  pretend- 
ed to  have  been  committed  by  one  Q.  R.  against  a  certain 
penal  law,  i.  e.  by  and  upon  colour  and  pretence  that  the 
said  Q.  K.  being  a  person  vending  and  exposing  to  sale 
foreign  and  British  lace,  had  not  caused  the  words  ^*  dealer 
in  Foreign  and  British  lace,"  to  be  painted  or  written  in 
large  or  legible  characters  over  the  door  of  the  said  shop, 
but  had  neglected  so  to  do,  against  the  form  of  a  certain 
statute  made  and  passed  in  the  forty-fourth  year  of  the 
reign  of  his  present  Majesty,  entituled  an  act,  &c.  [here  set 
forth  the  title  of  the  acty"]  unlawfully,  wilfully  and  corruptly 
did  compound  and  agree  with  the  said  Q.  R.  who  was  then 
and  there  surmised  to  have  ofiended  against  the  same  sta- 
tute in  manner  aforesaid,  for  the  said  pretended  offence, 
and  did  thereupon  then  and  there  take  of  and  from  the 
said  Q.  R.  a  certain  sum  of  money,  to  wit,  the  sum  of  .  ./• 
of  lawful,  &C.  as  and  by  way  of  composition  for  die  said 
pretended  offence,  and  in  order  to  prevent  an  information 
from  being  laid  against  the  said  Q.  R.  for  the  same,  with* 
out  the  consent  of  any  of  his  Majesty's  courts  at  Westmin- 
ster, and  without  any  lawful  authority  for  so  doing,  to  the 
great  hindrance  and  obstruction  of  public  justice,  in  con- 
tempt, &C.  to  the  evil  example,  &c.  against  the  form,  &c. 
and  agamst  the  peace,  8cc. 


CONSPIRACY.* 

Couniji  of. -x     The  jurors  fcr  our  Lord  the  King  Gntenl  form 

(to  wit.)  J  upon  their  oath  present,  that  A.  B.,  late  "'  •»]■*•€«- 
o^  &c.  [here  state  the  nqmes  and  additions  of  all  the  de^  splracj. 
fendantSy']  being  persons  of  evil  minds  and  dispositions, 
uo,  &c.  with  force  and  arms,  at,  &c.  [the  venue^']\  un^ 
lawfully  and  wickedly  [or  ij  the  conspiracy  be  fnalicious, 
saj/y  ^^ falsely  and  maliciously^^'}  did  conspire,  combine,  con- 
federate, and  agree  together,  %  to  [here  state  the  object  ^  the 
conspiracy^  as  in  the  following  precedents.']  And  the  jurora 
aibresaic^  upon  their  oath  aforesaid,  do  further  present,  that 
the  said  A.  B.,  &c.  in  pursuance  of  and  ac^rording  to  the 
said  conspiracy,  combination,  confederacy,  and  agreement 
between  them  the  said  A.  B.,  &c,  as  aforesaid  had,  did,$  on« 
&c  at,  &c  [the  place  where  the  overt  act  took  placet']  [hsre  set 
cut  the  overt  ads  of  conspiracy j]  to  the  great  damage  of,  i(jQ, 
[the  party  immediately  injured^]  to  the  evil  example  of  all 
others^  and  against  the  peace  of  our  said  Lord  the  King^  hi^ 

*  llie  crime  of  conspiracy^  according  to  ils  modem  ]Dterpretation« 
may  be  of  two  kinds,  viz.  against  the  public,  or  against  individuali.. 
Those  of  the  fitwur  description  are  again  divisiUe  into  conspiracies  ^i 
oofDoiOD  law»  and  conspiracies  by  statute^  such  as  combinations  among 
workmen  to  raise  wages.    Those  of  the  latter  are  too  numerous,  and  of 
too  great  Fariety,  to  be  comprised  within  any  catalogue  admissible  here. 
Suffice   it,  therefore,  to  observe,  in  general  terms,  that  conspiracies 
sgainst  the  public  may  be  such  as  injure  public  trade,  endanger  poblio 
faealih,  Tiolate  public  morals,  insult  public  justice,  or  infringe  upoa 
public  police :  those  against  individuals  may  be  nearly,  and  with  few 
cxcepiioos,  (13  £.  R.  d28.)  every  thing  which  has  a  direct  tendency  to 
injore  them  in  property^  person,  or  character ^  contrived  ot  carried  on  by 
means  of  ^confederacy.  Under  a  head  or  title  so  comprehensive,  a  proper 
£«lectioQ  of  precedents  must  necessarily  be  peculiarly  arduous.     Such 
«&ly  have  been  chosen  as  the  compiler's  judgment  deemed  most  generally 
Bxfbl  at  country  sessions. 

t  The  venne  must  be  laid  where  the  conspiracy  ia  entered  into,  not 
vhcre  it  takes  effect.     1  Ld.  Rayro.  370. 

I  The  &ct  of  conspiracy  need  not  be  proved,  but  may  be  inferred 
firoo  cifcumstances.     1  Black.  R.  392. 

%  The  conspiracy  is  the  gist  of  the  indictment,  and  is  itself  a  consum- 
mate oSienoe ;  therefore  it  is  not  necessary  that  any  act  should  have  been 
<loQe  ia  consequence  of  it,  or  that  any  one  was  actually  aggrieved* 
lLeacb,39. 


iSO  toNSPIRACt. 

crown,  and  dignity,  [^jidd  a  second  county  stopping  ai  the 
staiement  of  the  conspircuy^  omitting  the  overt  acts,  and  coth 
eluding  as  above.2 


Indictment  at   County  of ^      That  A.  B.,  late  of|  &c.  [and  others^ 

fora"coo!pU  ('^  ^'^^*)        J  Setting  out  all  their  names  and  additionSy'] 

racy  among      on,  Scc.  in  the year  of  the  reign  of  our  Sovereign 

raite  their  wa-  Lord  George  the  Third,  &c.  being  workmen  and  jonr- 
get  and  leisen  ^eymen  in  the  art,  mystery,  and  manual  occupation  of  a 
boor.  wheelwright,  and  not  being  content  to  work  and  labour 

in  that  art  and  mystery  by  the  usual  number  of  hours  in 
each  day,  and  at  the  usual  rates  and  prices  for  which  they 
and  other  workmen  and  journeymen  were  wont  and  ac- 
customed to  work,  but  falsely  and  fraudulently  oonspiring 
and  combining  unjustly  and  oppressivdy  to  increase  and 
augment  the  wages  of  themselves  and  other  workmen  and 
journeymen  in  the  said  art,  and  unjustly  to  exact  and  extort 
great  sums  of  money  for  their  labour  and  hire  in  their  said 
art,  mystery,  and  manual  occupation  from  the  masters  who 
employ  them  therein,  on  the  same  day  and  year,  at,  &c. 
aforesaid,  together  with  divers  other  workmen  and  journey- 
men in  the  same  art,  mystery,  and  manual  occupation, 
whose  names  to  the  jurors  aforesaid,  are  as  yet  unknown, 
unlawfully  did  assemble  and  meet  together,  and  so  being 
assembled  and  met,  did  then  and  there  unjustly  and  cor- 
ruptly conspire,  combine,  confederate,  and  agree  among 
themselves,  that  none  of  the  said  conspirators  after  the  same 

day  of would  work  at  any  lower  or  lesser  rate 

than  five  shillings  for  hewing  of  every  hundred  of  spokes 
for  wheels,  and  eight  shillings  for  making  of  every  pair  of 
hinder  wheels,  for  and  or  on  account  of  any  master  or  em- 
ployer whatsoever  in  the  said  art,  mystery,  and  occupation, 
and  also  that  none  of  the  said  conspirators  would  work  day 
work,  or  labour  any  longer  than  from  the  hour  of  six  in  the 
morning  till  the  hour  of  seven  in  the  evening  in  each  day, 
from  thenceforth,  to  the  great  damage  and  oppression  not 
only  of  their  masters  employing  them  in  the  said  art,  mys- 
tery, and  manual  occupation,  but  also  of  divers  others  of 
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his  Majesty's  li^e  subjects ;  to  the  evil  example,  &c.  and 
against  the  peace,  8cc. 


County  of,  * . . : .  ^     That  T.  B.,  late  of,  &C  Isetting  out  For  a  tonsp'r. 
{to  wit.)        J  all   the.  names  and  additimsj']  together  ~^J^  ^^^^ 
with  divers  other  evil  disposed  persons,  to  the  number  facturen  to 
of  one   thousand   and  more,   whose  named   are  to  the  off^^^our^^pr^ 
jurors  aforesaid  as  yet  unknown,  on,  &c.  with  force  and  ^^°to^^'''^3. 
arms,  at,  &c«   being  workmen  and  journeymen   in  the  aofTbrcakHig  * 
art,  mystery,   and   manual  occupation  of   weavers,  and  ?P*"  ?  prisoo. 

,     .  "^  1  ,    ,  ,  .        ,  ,  Second  count 

not  bemg  content  to  work  and  labour  m  that  art  and  for  the  riot, 
mystery  at  the  usual  rates  and  prices  for  which  they  and  ^^* 
odier  such  workmen  and  journeymen  had  been  wont  and 
accustomed  to  work,  but  unlawfully  devising  and  intending 
unjustly  and  oppressively  to  augment  and  increase  the  wages 
of  themselves  and  other  workmen  and  journeymen  in  the 
said  art,  mystery,  and  manual  occupation,  and  unlawfully 
and  unjustly  to  exact  and  extort  great  sums  of  money  for 
their  labour  and  hire  in  the  said  art,  mystery,  and  manual 
oocopation,  from  the  masters  who  employed  them  therein, 
did  unlawfully,  unjustly,  and  corruptly  combine,  conspire^ 
consult,  consent,  and  agree  among. themselves  to  demand, 
exacty  and  obtain  for  themselves  and  other  workmen  and 
journeymen  in  the  said  art,  mystery,  and  manual  occupation 
from  the  masters  who  employed  them  therein,  greater  wages, 
hire,  and  reward  for  their  labour  and  work  as  such  work- 
men and  journeymen,  than  the  usual  and  customary  wages, 
hire,  and  reward,  then  usually  paid  for  their  labour  and 
work  as  such  workmen  and  journeymen  by  the  masters  who 
employed  them  as  such  workmen  and  journeymen  in  the 
sod  art,  mystery,  and  manual  occupation.    And  the  jurors, 
&e«  do  further  present,  that  in  pursuance  of  the  said  con- 
spiracy, combination,  and  agreement,  and  in  order  to  carry 
dieir  said  intentions  into  effect,  the  said  T.  B.,  &c.  with  the 
isid  other  evil  disposed  persons,  whose  names  are  to  the  said 
jorors  as  yet  unknown,  did  then  and  there,  and  for  a  long 
time  before  and  afterwards,  desist  from,  and  totally  leave 
and  reiiise  to  continue  their  labour  and  work  as  such  work« 


iDen  and  journeymcD»  and  did  then  and  there  and  on  diveni 
other  days  and  times,  as  well  before  as  afterwards,  in  a  vio- 
lent and  tumultuous  manner  meet  and  assemble  together, 
at,  &c.  aforesaid,  and  divers  other  places,  and  also  then  and 
ibere  and  on  divers  other  days,  as  well  before  as  afler,  go 
•bout  from  plkce  to  place  and  to  the  warehouses  and  work- 
shops of  divei's  masters  and  persons  employing  sueb  work- 
men and  journeymen  in  the  said  art,  mystery,  and  manual 
occupation,  and  particularly  to  the  warehouse  and  workshop 
of  one  D»  R.  and  one  H.  11^  being  masters  and  p^^ona  as 
aforesaid,  with  intent  and  in  order  to  alarm  and  terrify  the 
md  D.  R.  and  H.  R.,  and  other  such  masters  and  em- 
ployers, and  by  threats  and  menaces  to  cause  and  procure 
the  said  D.  R.  and  H.  R^  and  other  such  masters  and  em- 
ployers, to  give  greater  wages»  hire,  and  reward  to  such 
workmen  and  journeymen  for  their  laboor  and  work  as 
aucb  workmen  and  journeymen  than  the  usual  and  custo^ 
mary  wages,  hire,  and  reward,  then  usually  paid  for  their 
labour  and  work  as  such  workmen  and  journeymen  by  t(ie 
masters  who  employed  them  as  such  journeymen  and  work- 
men in  the  said  art,  mystery,  and  manual  occupation,  a»d 
did  Uien  and  ttxere  cause  and  procure^  «id  compel  divers 
aucb  workmen  and  journeymen  to  leave  and  desist  (rim 
the  work  and  labour  in  which  they  were  respectively  em- 
ployed as  such  workmen  and  journeymen,  and  did  then 
md  there  with  force  and  arms,  seize,  take,  and  carry  away 
fn>m  divers  workmen  and  journeymen. in  the  said  art, 
mystery,  and  manual  occupation,  divers  shuttles  of  and 
belonging  to  such  workmen  and  journeymen  respectivelyy 
and  by  them  respectively  used  in  their  work  and  labour  as 
euch  workmen  and  journeymen,,  and  dkl  also  then  and 
there,  and  on  divers  other  days,  as  well  before  as  after,  un- 
lawfully, riotously,  and  tumultuously  assemble  and  gather 
themselves  together,  at.  Sec.  aforesaid,  and  divers  other 
places  in  the  said  county,  and  I^emain  and  continue  togetlier 
for  divers  long  spaces  of  tim^  to  wit,  the  space  of  twelve 
hours  each  of  the  said  days,  and  during  all  those  times  make 
divers  great  riots,  routs,  tumults,  and  disturbances,  to  the 
great  terror  of  all  the  liege  and  peaceable  subjects  of  our 
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said  Lord  the  King ;  to  the  great  damage  and  oppreMion 
not  only  of  the  masters  employing  them  and  other  work«*> 
men  and  jonrneymen  in  the  said  art,  mystery,  and  manual 
occupation,  but  also  of  divers  other  liege  subjects  of  our  said 
Lord  the  King;  in  contempt  of  our  said  Lord  the  King 
and  his  laws,  and  against  the  peace,  &c.  [Second  counl  for 
th^  riot,  ^c.  only  ,2 


County  of -^     That  T.  B.,  late  of,  &c.  and  T.  D.,  Against  master 

{to  wit.)        J  late  of,  &c.  being  evil  dispos<id  persons,  acT.Srac/"' 
and  contriving  and  unlawfully,  wickedly,  and  maliciously  pot  to  employ 

.  ,       ••  .      •    .  •     !•  t^  •  j»  ijourncvmen 

uitending  to  injure,  prejudice,  and  aggrieve  divers  good^oemakers 
and  worthy  subjects  of  this  realm,  being  respectively  jour-  ^*»?  ^  '«** 
neymen  shoemakers,  and  to  deprive  them  of  the  means  of  ter  wUhont  iiia 
their  livelihood,  heretofore,  tovrit,  on,  8cc.at,  8cc.  aforesaid,  **""*"*'• 
did  unlawfully  conspire,  combine,   and  confederate  and 
agree  together,  and  to  and  with  divers  other  persons  to  the 
jurors  aforesaid  as  yet  unknown,  being  respectively  master 
shoemakers,  that  they  would  not,  nor  would  either  of  them 
retain  or  employ  any  journeymen,  who  should  leave  their 
respective  services  without  the  consent  of  the  person  or  per- 
sons they  might  have  last  worked  for.    And  the  jurors^.^c. 
do  further  present^  that  in  pursuance  of  the  said  conspiracy^ 
combinaiionj  confederacy,  and  agreement,  between  the  said 
T.  B.  and  T.  D,  so  as  aforesaid  had,  the  said  T.  E.  and  T.  D. 
afterwards,  to  wit,  on,  ^c.  (foresaid,  at,  jfc.  cforesaid,  did 
respectivelTJ  refuse  to  retain  and  employ  0,P^,  Q,R^  if  c.  being 
then  and  there  respectively  journeymen  shoemakers,  and  who 
had  before  then  resp^titely  left  the  service  of  IF.  X.,  Y.Z., 
^c.for  whom  they  had  last  worked,  without  the  consent  of  the 
mi  JV.X.,  K  Z.,  §•€.  for  and  on  account  of  their  having  left 
smh  service  as  aforesaid ;  to  the  great  damage.  See.  in  con- 
tempt, Slc.  to  the  evil  example,  &c.  and  against  the  peace^ 
&c.  [Second  count,  leaving  out  all  in  Italics  J 


Cmmty  of ^     The  jurors,  &c.  that  A.  B.,  tate  of,  &c.  CoDspiringand 

[to  wit,)        J  yeoman,  CD.,  late  of,  &c.  yeoman,  E. F.,  JJ^e'ra  tJ  be 
kte  0^  8ic.  yeoman,  and  G.  H.,  late  of,  &c.  yeoman,  being  married,  io  or- 
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der  to  cbarf^r  a  persons  of  wicked  minds  and  dispositions,  and  of  dishonest 
Sbe'lSafn-  Conversations  (and  the  said  A.  B.,  C.  D.,  and  E.  F.,  being 
tenance  of  the  overseers  of  the  poor  of  the  said  parish  of  St.  M.  N.,  in  the 
said  county  of  S.,)  wickedly  and  maliciously  devising  and 
intending  unlawfully  -and  unjustly  to  aggrieve  and  oppreis 
the  inhabitants  of  the  parish  of  M.,  in  the  said  county 
of  S.y  and  also  to  subject  the  said  inhabitants  of  the 
said  parish  of  M.  with  the  burthen  and  maintenance  of 
one  E.  W.,  single  woman,  she  the  said  E.  W,  not  having 
any  legal  place  of  settlement  within  the  said  parish  of 
M.,  but  then  being  a  poor  impotent  person,  and  an  in- 
habitant legally  settled  in  the  said  parish  of  St.  M.  N.,  on 

the day  of in  the » year  of  the  reign,  &c. 

at  the  said  parish  of  St,  M.  N.,  in  the  said  county  of  S., 
unlawfully,  wickedly,  and  maliciously  did  among  themselves 
combine,  conspire,  confederate,  and  agree  to  cause  and 
procure  one  E.  H.,  a  poor  impotent  person,  and  an  inha- 
bitant legally  settled  in  the  parish  of  M.  aforesaid,  in  the 
county  of  S.,  and  the  said  E.  W.,  of  the  said  parish  of  St 
M.  N.,  in  the  county  of  S.,  single  woman,  to  be  married, 
they  the  sai'd  A.B.,  CD.,  E.F.,  and  G.H.,  then  and  there 
well  knowing  and  each  of  them  well  knowing  the  said  £.H. 
to  be  a  poor  impotent  person,  and  an  inhabitant  legally  set- 
tled in,  and  then  chargeable  to  the  said  parish  of  M^ 
in  the  said  county  of  S.,  and  also  then  and  there  well  know- 
ing, and  each  of  them  well  knowing,  that  the  said  £.  W. 
was  a  poor  impotent  person,  and  an  inhabitant  legally  set- 
tled in,  and  then  chargeable  to,  the  said  parish  of  St  M.  N., 
in  the  same  county ;  and  that  they  the  said  A.  B.,  C.  D. 
being  such  persons  as  aforesaid,  and  then  and  there  well 
knowing,  and  each  of  them  well  knowing,  the  premises 

aforesaid,  afterwards,  to  wit,  on  the  said  .  •  •  • .  .day  of 

in  the year  of  the  reign  of  our  said  Lord  the  King, 

at  the  parish  of  St  M.  N.,  in  the  said  county  of  S.,  that  is 
to  say,  in  the  workhouse  of  the  said  parish,  in  further  pro- 
secution of  the  said  most  unlawful,  wicked,  and  malicious 
devices  and  intentions  of  them  the  said  A.  B.,  C.  D.,  E.  F., 
and  G.  H.,  and  in  pursuance  of  and  according  to  the  said  un- 
lawful, wicked,  and  malicious  combination,  conspiracy)  coo* 
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federacy,  and  agreement  between  them  the  said  A.  B.)  C.  O^ 
£.  F.,  and  G.  H.  as  aforesaid,  before  had,  did  unlawfully^ 
ivickedly,  and  maliciously,  solicit  and  persuade  the  said 
£.  W.  to  marry  and  take  to  be  her  husband,  him  the  said 
£.  H. ;  and  the  better  to  induce  the  said  E.  W*  to  marry 
and  take  to  be  her  husband  him  the  said  £.H^  did  promise 
that  they,  the  said  A.B.  and  C.  D.,  would  give  unto  diem  the 
said  £.  W.  and  £•  H.  money  to  buy  some  furniture  with. 
And  that  they  the  said  A.  R,  C.  D.,  E.  F.,  and  G.  H.  after- 

wards,  to  wit,  on  the  said day  of in  the 

year  aforesaid,  at  the  said  parish  of  St.  M.  N.,  in  the  said 
county  of  JS.,  in  fiirther  prosecution  of  the  said  most  unlaw- 
ful, wicked,  and  malicious  devices  and  intentions  of  them 
the  s^d  A.  B.,  C.  D.,  E.  F.,  and  G.  H^  and  in  pursuance 
of  and  according  to  the  said  unlawful,  wicked,  and  mali* 
cious  combination,  conspiracy,  confederacy,  and  agreement 
between  them  so  as  afbresiMd  before  had,  did  unlawfully, 
wickedly,  and  maliciously  solicit  and  persuade  the  said 
E.  H.  to  marry  and  take  to  be  his  wife  the  said  E.  W.;  and 
die  better  to  induce  the  said  E«  H.  to  marry  and  take  to  be 
his  wife  the  said  E.  W^  they,  the  said  A.  B.,  C.  t).,  E.  F^ 
and  6.  H.  did  then  and  there  propose  to  and  promise  him 
the  said  E.  H.  that  they  the  said  A.  B.,  C.  D.,  E.  F.,  and 
6.  H.  would  give  unto  him  the  said  E.  H*  two  guineas 
(meaning  two  pieces  of  gold  coin,  of  the  proper  coin  of  this 
realm,  called  guineas,  of  the  value  of  two  pounds  and  two 
shillings,)  to  buy  goods  with.  And  that  they  the  said  A.  B. 
and  C.  D.  afterwards,  to  wit,  on  the  said ....  day  of .  • . .  in 

the aforesaid,  in  forther  prosecution  of  the  said  most 

unlawful,  wicked,  and .  malicious  devices  and  intentions  of 
them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  and  in  pur- 
suance of  and  according  to  the  said  unlawful,  wicked,  and 
malicious  combination,  conspiracy,  confederacy,  and  agree- 
ment between  them  and  the  said  £.  H,  and  E..W.,  so  as 
aforesaid  before  had,  did  ut;ilawfiilly  procure  and  obtain, 
and  cause  to  be  procured  and  obtained,  a  license  for  the 
marriage  of  them  the  said  E.  H.  and  E.  W.  And  the  ju- 
i^n  aforesaid,  &c.  that  the  said  A.  B.  and  C.  D.  afterwards, 
to  wit,  <m  the  said day  of in  the year 


MS  CONSPIRACY* 

aforesaid)  at  the  said  parish  of  St.  M.  N.,  in  the  said  ooa&ty 
of  S*,  in  order  to  accomplish,  perfect,  and  bring  to  efiect  the 
said  most  unlawful,  wicked,  and  malicious  devices  and  ia- 
,  tentions  of  them  the  said  A.  B.,  C.  D.,  £.  F«,  and  6.  H., 
and  in  pursuance  of  and  accordii^  to  the  said  unlawful, 
wicked,  and  malicious  combination,  conspiracy,  confederacy, 
and  agreement  between  them  the  said  A.B.,  CD.,  E.  F^ 
and  G.  H.  so  as  aforesaid  before  had,  did  unlawfully  cause 
and  procure  them  the  said  £.  H.  and  E.  W.  to  be  married ; 
and  that  they  the  said  E.  H.  and  E;  W.  were  then  and 
there  married.  And  that  they  the  said  A.  B.,  C.  D«,  E.  F., 
and  G.  H.  did  th«i  and  there  provide  for,  and  give  unto 
them  the  said  £•  H.  and  £.  W.  a  dinner  as  a  recompence 
to  the  said  £•  H.  and  E.  W.  for  their  being  so  married,  as 
aforesaid,  and  afterwards,  to  wit,   on  the  .••••,  day  of 

in  the  . .  •  •  •  •  year,  aforesaid,  they  the  said  A.  B., 

C.  D.,  E.  F.,  and  O.  H.,  in  pursuance  of  and  according  to 
the  said  unlawful,  wicked,  and  malicious  combination,  con- 
apiracy,  confederacy,  and  agreement  between  them  so  as 
aforesaid,  before  had,  at  the  parish  of  St.  M.  N.  aforesaid, 
in  the  said  county  of  S.  did  give  unto  them  the  said  £•  H* 
and  £.  W.  two  pieces  of  -gold  coin,  of  the  proper  coin  of 
this  realm,  called  guineas,  of  the  value  of  two  pounds  and 
two  shillings,  as  a  further  recompence  to  them  the  said 
£•  H«  and  £•  W.  for  their  being  so  married  as  aforesaid. 
And  the  jurors,  &c.  that  by  reas(Hi  and  means  of  the  said 
unlawful,  wicked,  and  malicious  combination,  con^racy, 
confederacy,  and  agreement  between  them  the  said  A.  B., 
C.  D.,  E.  F.,  and  G.  H*  so  as  aforesaid,  before  had,  and  of 
the  said  premises  in  pursuance  thereof,  the  said  £.  W. 
hath  become  and  now  is  chargeable  to  the  said  inhabitants 
of  th^  said  parish  of  M.,  whereby  the  said  inhabitants 
are,  and  still  are  put  to  a  very  great  expenoe  in  rdieviog 
and  nuuntaining  of  the  said  £•  W.  to  the  great  damage 
of  the  said  inhabitants  of  the  said  parish  of  M.  in  con- 
tempt, &c.  to  the  evil,  &c.  and  against  the  peace,  &c. 
Second  counf.  And  the  jurors,  &c  that  the  said  A.  B.,  C.  D.,  £.  F.,  and 
O.  H.  being  persons  of  wicked.  Sec.  [as  in  thej^nt  coimtio 
the  conspiracy^']  combine,  conspire,  confederate,  and  agree 


Co  cause  dnd  procure  the  said  E.  H.  a  poor  impotent  per* 
»on,  and  an  inhabitant  legally  settled  in  the  parish  of 
M.  aforesaid,  in  the  said  county  of  S.  to  marry  and 
take  to  be  his  wife  the  said  E.  W.  of  the  said  parish  of  St. 
M.  N.  in  the  said  county  of  S»,  single  woman ;  they  the 
•aid  A.  B.,  C.  D.,  E.  P^  and  G.  H.,  then  and  there  well 
knowing,  &c.  las  in  first  county']  and  that  they  the  said 
A.  B^  C.  D.,  £•  F.,  and  G.  H.,  being  such  persons  after*- 

wards,  to  wit,  on  the  said day  of in  the  said 

year  of  the  reign  of  our  said  Lord  the  King,  at  the 

idid  parish  of  St  M.  N.  in  tlie  county  of  S.  in  further  pro*- 
secution  of  the  said  last  mentioned  wicked  and  malicious 
devices,  and  intentions  of  them  the  said  A.  B.,  C.  D.,  E.  P., 
and  G.  H.,  and  in  pursuance  of,  and  according  to  the  said 
last  mentioned  unlawful,  wicked,  and  malicious  combina- 
tion, conspiracy,  confederacy,  and  agreement  between  them, 
so  as  aforesaid,  before  had,  didHinlawfuUy,  wickedly,  and 
maliciously,  solicit  and  persuade  the  said  E.  H.  to  marry, 
and  take  to  be  his  wife  the  said  E.  W.  and  the  better  to 
induce  the  said  E.  H.  to  marry  and  take  to  be  his  wife  the 
said  E.  W.,  they  the  said  A.  B.,  C.  D.,  E.  F-,  and  G.  H., 
did  then  and  there  propose  to  and  promise  him  the  said 
E  H.  that  they  the  said  A.  B.,  C.  D.,  E.  P.,  and  G.  H., 
would  give  unto  him  the  said  E.  H.  two  guineas,  (meaning 
two  pieces  of  gold  coin  of  the  proper  coin  of  this  rcahn, 
called  guineas,  of  the  value  of  two  pounds  and  two  shillings,) 
to  buy  goods  with,  and  that  they  the  said  A.  B.  and  C.  D. 

afterwards,  to  wit,  on  the  said ......  day  of jn  the 

year  aforesaid,  in  lurther  prosecution  of  the  said 

most  unlawful,  wicked,  and  malicious  devices,  and  inien^ 
tions  of  them  the  said  A.  B.,  C.  D.,  E.  P.,  and  G.  H.,  and  in 
pursuance  of  and  according  to  the  said  last  mentioned  un- 
lawful,  wicked,  and  malicious  combination,  conspiracy,  con<- 
federacy,  and  agreement  between  them  the  said  A.  B^  'C.  D., 
H.  F^  and  G.  H.,  so  as  aforesaid,  before  had,  did  unlawfully 
procure  and  obtain,  and  cause  to  be  procured  and  obtained, 
a  licence  for  the  marri^^  of  him  the  said  E.  H.  to  and  with 
her  the  said  E.  W.  And  the  jurors,  &c.  that  the  said 
A.  B.  and  C.  D.  afterwards^  to  wit^  on  the  said day 
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of in  the  • year  aforesaid,  at  the  said  parish  of 

St.  M.  N.  in  the  said  county  of  S.,  in  order  to  accomplish, 
perfect,  and  bring  to  eiFect,  the  said  last  mentioned  most 
unlawful,  wicked,  and  malicious  devices,  and  intentions  of 
them  the  said  A.  B.,  C.  D.,  £.  F.,  and  O.  H.^  in  pursuance 
o^  and  according  to  the  said  last  mentioned  unlawful, 
wicked,  and  malicious  combination,  conspiracy,  confede* 
racy,  and  agreement  between  them  and  the  said  £.  H.  and 
E.  W.  so  as  aforesaid,  before  had,  did  unlawfully  cause 
and  procure  him  the  said  E.  H.  tcT  be  married  to  and  with 
her  the  said  E.  W.  and  that  they  the  said  E.  H.  and  E.  W. 
where  then  and  there  married;  and  tliat  they  the  said 
A.  B.  and  C.  D.  did  then  and  there  provide  for,  and  giv« 
unto  them  the  said  E.  H.  and  E.  W.  a  dinner  as  a  recom- 
pence  to  the  said  E.  H.  for  so  marrying,  and  taking  to  be 
his  wife  the  said  E.  W.  as  aforesaid,  and  afterwards,  to 
wit,  on  the day  of in  the year  afore- 
said, they  the  said  A.  B.,  C.  D.,  E.  F.,  and  6.  H.,  in  pur- 
suance of,  and  according  to  the  said  last  mentioned  unlaw- 
ful, vdcked,  and  malicious  combination,  conspiracy,  con- 
federacy, and  agreement  between  them,  so  as  aforesaid, 
before  had,  at  the  parish  of  St.  M.  N.  in  the  said  county  of 
S.  did  give  unto  them  the  said  E.  H.  one  piece  of  gold 
coin,  of  the  proper  coin  of  this  realm,  called  a  guinea,  of 
the  value  of  twenty  one  shillings,  as  a  further  recompence 
to  him  the  said  E.  H.  for  so  iparrying,  and  taking  to  be 
his  wife  the  said  E.  W.  as  aforesaid.  And  the  jurors,  &c. 
that  by  reason  and  means  of  the  said  last  mentioned  un- 
lawful, wicked,  and  malicious  tombination,  conspiracy, 
confederacy,  and  agreement  between  them  the  said  A.  B^ 
C.  D.,  Ev  F.,  and  G.  H.,  so  as  aforesaid,  before  had,  and  of 
the  said  last  mentioned  premises,  in  pursuance  thereof  the 
said  E.  W.  hath  become,  and  now  is,  chargeable  to  the 
said  inhabitants  of  the  said  parish  of  M.  whereby  the 
said  inhabitants  were  and  still  are  put  to  a  very  great 
expence  in  relieving  and  maintaining  of  the  said  £.  W. 
to  die  great  damage  of  the  said  inhabitants  of  the  parish 
of  M.  in  contempt,  &c.  to  the  evil  and  pernicious,  &c« 
and  against  the  peace,  &c.    lA  tliird  oount  for  soliciting 
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mid  procuring  the  woman  to  marry  the  man;  and  a  fourth 
count  for  a  conspiracy  only.'] 


County  of ...... -%      The  jurors,  &c.    That  A.  B.,  late  of  Agaimt  oirer- 

(to  wit.)       J  the  parish  of  F^  in  the  county  of  M.,  ^tmcy  mT 
yeoman,  C.  D.,  late  of  the  same  place,  yeoman,  ovei^seers  compriitng  an 
of  the  poor  of  the  said  parish  of  R,  and  G.  H.,  late  of  the  i;;"affiLbLur 
same  place,  yeoman,  being  persons  of  evil  name  and  fame,  to  go  oat  of  one 
and  of  dishonest  conversation,  and  wickedly  devising  and  f|^"  in  order^ 
intendinir  unlustly  to  afircrrieve  the  inhabitants  of  the  parish  to  in^<^  ^«' 
of  T.,  in  the  said  county  of  M. ;  and  also  to  subject  the  said  the  said  pa- 
inhabitants  of  the  said  parish  of  T.  to  the  burthen  and  main-  "*''• 
tenauce  of  K.  L.,  widow,  she  the  said  K«  L.  then  being 
resident  in  the  said  parish  of  F.,  in  the  said  county  of  M. ; 
and  then  having  no  legal  place  of  settlement  in  the  said 

parish  of  T.,  on  the day  of in  the year 

of  the  reign  of  our  Sovereign  Lord  George  the-. .  •  •  now 
Ring  of  Great  Britain,  &c.,  at  the  parish  of  F.  aforesaid^ 
in  the  county  of  M.  aforesaid,  between  themselves  did  con* 
spire,  combine,  and  agree  to  force  and  compel  the  said  K. 
L.  to  go  out  of  the  said  parish  of  F.,  in  the  county  afore- 
said, to  the  said  parish  of  T.  in  tlie  same  county,  she  the 
said  K.  L.  then  being  poor  and  impotent,  and  unable  to 
maintain  herself  and  Uiere  not  havuig  any  legal  settlement 
within  the  the  said  parish  of  T.,  and  then  being  pregnant 
and  near  the  time  of  her  travail,  and  then  and  there  having 
the  pains  of  labour  on  her;  and  that  they  the  said  A.  B., 
C.  D.,  and  6.  H.,  then  and  there  well  knowing  the  same, 
in  order  the  sooner  to  perfect  and  bring  to  effect  their  said 
most  unlawful  and  wicked  combination,  conspiracy,  and 
agreement  between  them  as  aforesaid  had,  did  then  and 
there  by  threats  force,  oblige,  and  compel  her  the  said  K. . 
L.  to  go  out  of  the  said  parish  of  F.,  in  the  said  county  of 
M.  to  the  said  parish  of  T.  in  the  same  county,  and  there 
to  be  kept  and  maintained  at  the  charge  and  expence  of 
the  inhabitants  of  the  said  parish  of  T. ;  and  that  she  the 
aid  K.  L.  by  reason  of  the  threats  of  them  the  said  A.  B., 
C.  D«^  and  G.  H.  as  aforesaid,  did  then  and  there  go  from 
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and  out  of  the  said  parish  of  F.,  in  the  said  county  of  M^ 
to  the  said  parish  of  T.  in  the  same  county.  And  after- 
wards, (to  wit)  on  the  ..••..  day  of in  the ....  year 

aforesaid,  she  the  said  K*  L.,  at  the  parish  of  T.  aforesaid, 
in  the  county  aforesaid,  was  delivered  of  a  male  child  in  the 
workhouse,  and  there  by  reason  and  means  whereof  the 
inhabitants  of  the  said  parish  of  T.  were  then  and  there 
obliged  to  maintain  and  provide  for  the  said  K.  L.  and  the 
said  male  child,  so  bom  as  aforesaid ;  and  were  then  and 
there  put  to  great  charge  and  expence,  to  the  great  danger 
of  the  life  of  the  said  K.  L.,  to  the  great  damage  of  the 
said  inhabitants  of  the  said  parish  of  T.,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  ofiending, 
in  contempt  of  our  said  Lord  the  King,  and  also  against  the 
peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 

ForremoTinga  County  of *!      The  jurors,  &c.  that  A.  B*,  late  of  the 

ch™  ou^  o^^^^         i^o  ^i^')        ^  P^"^*^  of  G.,  in  the  county  of  M.,  yeo- 
parish  ioto       man,  C.  D«)  latQ  of  the  same  place,  widow,  and  E.  F.}  late 
rhmlravinr    <>f  the  Same  place;,  q>inster,  being  persons  of  evil  name  and 
it  to  be  maia-  fame,  and  wickedly  devising  and  intending  unjustly  to  ag« 
grieve  the  inhabitants  of  the  parish  of  H.»  in  the  said 
county*  and  also  to  subject  the  said  inhabitants  of  the  said 
parish  of  H.  to  the  burthen  and  maintenance  of  a  certain 
female  bastard  child,  born  of  the  body  of  one  J.  K.,  spin- 
ster, the  said  female  bastard  child  then  being  in  the  said 
parish  of  G.*  and  then  having  no  legal  place  of  settlement 

yi  the  said  parish  of  H.,  on  die day  of io  the 

•  • . .  year  of  the  reign  of  our  Sovereign  Lord  George  the 
• .  •  •  now  King  of  Great  Britain,  &c.,  with  forc^  &c.,  the 
•aid  female  child  so  as  aforesaid  not  having  any  legal  set* 
tlement  in  the  said  parish  of  H.,  did  unlawfully,  without 
any  legal  warrant  or  authority  for  that  purpose,  remove  and 
carry  from  and  out  <^the  saidparish  of  G«,  in  the  said  county 
of  M.,  into  the  said  parish  of  H.,  in  the  same  county,  there 
to  be  kept  and  maintained  at  the  charge  and  expence  of  the 
inhabitants  of  tho  said  parish  of  H.,  by  reason  whereof  the 
inhabitants  of  the  said  parish  of  H.  were  put,  and  still  are 
put,  to  great  charge  and  expence,  to  the  great  damage  of 
the  said  inhabitants^  in  conte^lpt  of  our  said  Lord  the  King 
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and  his  laws,  to  the  evil  and  pernicious  example  of  all  others 

in  the  like  case  offending,  and  against  the  peace  of  our  said 

Lord  the  King,  his  crown  and  dignity.  And  the  jurors,  &c.  Second  count. 

that  the  said  A.  B.  being  a  person  of  evil  name  and  fame» 

and  wickedly  devising  and  intending  unjustly  toaggrieve  the 

inhabitants  of  the  parish  of  H.,  in  the  said  county  of  M., 

aad  also  to  subject  the  said  inhabitants  of  the  said  parish  of 

H.  to  the  burthen  and  maintenance  of  a  certain  female 

bastard  child,  the  said  female  bastard  child  then  being  ia 

the  parish  of  O.,  in  the  said  county  of  M.,  and  then  having 

no  l^al  place  of  settlement  in  the  said  parish  of  H.,  on  the 

day  of in  the  said  .•••••  year  of  the  reign 

of  our  said  Lord  the  King,  with  force,  &c.  the  said  female 
bastard  child  so  as  aforesaid  not  having  any  legal  settle* 
ment  vritltin  the  said  parish  of  H.,  did  unlawfully  without 
any  legal  warrant  or  authority  for  that  purpose,  remove 
and  carry,  and  cause  and  procure  to  be  removed  as^  car- 
ried from  and  out  of  the  said  parish  of  G.  into  the  parish  of 
H.,  and  the  said  female  bastard  child  did  leate^  and  cause 
and  procure  to  be*  left  in  the  said  parish*  of  H.,  there  to  be 
kept  aqd  maintained  fit  the  expence  and  cbfitrge  of  the  in- 
habitants of  the  said  parish  of  H«,  by  reasoa  whereof  the 
Bihabitants  of  the  aaid  parish  of  H.  were^  and  atill'are,  put 
to  great  charge  and  «zpence^  to  the  great  damage  of  the 
said  inhabitania,  in  contempt  of  our  said  Lord  the  King^ 
and  his  laws,  to  the  evil  and  pemioioua  example  of  all: 
others  m  the  like  case  offending,  and  against  the  peaoe  of 
oar  siud  Xiord  the  King,  his  crown  and  dignity. 

Ccnunty  of i      That  on,  &c«,  at,  &c.  there  happened  For  a  compi. 

{to  wit.)        I  a  dreadful  and  terrible  fire,  which  in  a  l^t^i^J^ 
short  ^ace  of  time  burned  down  and  consumed  a  very  officenof  a 
great  number  of  dwelling  houses,  together  with  several  out-  fraadsafferen 
houses,  bams,  stables,  goods,  wares,  merchandizes,  stock  ^7  ^'^  of  mo- 
in  trade,  and  husbandry  of  great  value,  to  the  great  distress  by^a  brief  for 
and  impoverishment  of  the  poor  owners  thereof  and  their  ^•'^  "'^*^' 
fiuoilies ;  and  that  in  tender  consideration  thereof,  and  on 
the  humble  petitioii  of  A.  B.,  C*  ])•>  ^  F-  ^^^  one  hun- 
dred other  distressed  persons,  on  bohalf  of  theipselves  and 

1^2 
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a  great  many  other  sufferers  by  the  said  fire,  our  said  Lord 
the  King,  deeply  sensible  of  the  unspeakable  misery  of  the 
said  poor  sufferers,  out  of  his  special  grace  and  princely 
compassion,  was  graciously  pleased  to  condescend  to  grant 
his  letters  patent  (commonly  called  a  brief)  sealed  with  his 
great  seal,  bearing  datd,  &c.  unto  the  said  petitioners,  there^ 
by  granting,  &c.  [^e^  out  the  letters  patent, 2  And  the  jurors, 
&c.  do  further  present,  that  a  copy  of  the  sidd  brief  printed 
by  R.  S.  being  the  printer  of  our  said  Lord  the  King,  and 
indorsed  and  marked  in  a  convenient  part  of  the  said  print- 
ed copy,  that  is  to  say,  on  the  back  of  the  said  printed 
copy,  with  the  name  of  the  said  A.  B.  (the  said  A.  B.  being 
4)neof  the  trustees  named  in  the  said  letters  patent)  written 
with  his  own  hand,  and  at  the  time  of  the  said  A.  B.'s  sign- 
ing the  same,  being  also  indorsed  and  marked  on  the  said 
copy,  and  the  printed  copy  being  stamped  according  to 
die  form  of  the  statute  in  that  casCimade  and  provided,  was 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  duly 
sent  and  delivered  to  one  D.  D.,  late  of  the  parish  of  Q. 
aforesaid^  in  the  said  county  of  N«  husbandman,  and  ons 
O.  O.,  late  of  the  same  place,  grocer  (they  the  said  D.  D. 
and  O.  O.  then  and  there  being  the  churchwardens  of  the 
said  parish  of  Q.)  to  be  read  and  published,  and  (he  charity 
to  be  thereon  collected,  who  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid  received  the  same  printed  copy,  and  afterwards, 
to  wit,  on,  Scc^  at,  &c.  aforesaid,  delivered  the  same  to  T.  B., 
late  of  the  said  parish  of  Q.  clerk,  being  the  then  curate  and 
officiating  minister  of  the  said  parish,  who  then  and  there  re- 
ceived the  same,  and  that  the  said  T.  B.  did  openly  before  his 
delivery  of  a  sermon,  read  such  printed  brief  in  the  church 
of  the  said  parish  of  Q.  to  the  congregation  there  assembled 
on  one  of  the  Sundays  which  happened  within  two  months 
next  after  the  said  T.  B.  had  received  the  same,  to  wit, 
on,  &c^  to  wit,  at,  &c.  aforesaid.  And  the  jurors,  &c«  do 
further  present,  that  the  said  D.  D.  and  O.  O.  afterwaids, 
to  wit,  on,  &c.  last  aforesaid,  at,  8cc.  aforesaid,  did  collect 
and  receive  in  the  said  church,  divers  large  sums  of  money 
fredy  therein  given,  that  is  to  say,  from  C.  D.  the  sum  off 
&c.  and  from  E.  F.  the  sum  of,  &c.  amounting  in  the 
whole  to  a  large  sum  of  moneyi  to  wit,  to  the  sum  of,  &c. 
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of  lawful  money,  which  said  sereral  sums  of  money  were 
ao  given  by  the  said  C.  D.  and  £.  F.  respectiyely  to  the 
said  D.  D.  and  O.  O.,  to  and  for  the  use  of  the  poor  sa& 
ferers  by  the  dreadful  fire  aforesaid:  and  the  jurors,  &c, 
do  farther  present,  that  the  said  T.  B.,  D*  D«,  and  O.  O. 
.  afterward,  to  wit,  on,  &c.  aforesaid,  at,  8cc.  aforesaid,  did 
nolawfuUy  and  unjustly  conspire,  combine,  confederate,  and 
agree  among  themselves  to  cheat  and  defraud  the  said 
poor  sufferers  of  a  large  sum  of  money,  to  wit,  of  the  sum 
of,  &C.  part  of  the  said  sum  of,  &c«  which  had  been  so  as 
aforesaid  collected  and  received  by  the  said  D.  D.  and 
'O.  O.  And  the  jurors,  &c.  do  further  present,  that  the  said 
T.  B^  D.  D.,  and  O.  O.,  in  pursuance  of  the  conspiracy  and 
combination  aforesaid,  afterwards,  to  wit,  on  the  same  day 
and  year  last  afoic^said,  at,  &c.  aforesaid,  delivered  to  one 
W.  W.  (the  said  W.  W.  then  and  there  being  a  deputy 
aod  agent  authorized  by  the  said  letters  patent  to  receive 
each  charitable  money  for  the  use  of  the  said  poor  sufierers) 
a  small  sum  of  mon^,  to  wit,  the  sum  of,  &c.  and  no  more, 
(being  only  part  of  the  said  sum  of,  8cc«  so  charitably  and 
benevolently  contributed  and  collected  as  and  for  thepuipose 
aforesaid,}  as  and  for  the  whole  of  the  said  money,  so  col- 
lected and  received  from  the  inhabitants  of  the  said  parish 
of  Q.  and  the  said  other  well-disposed  persons  then  being 
within  the  same  parish,  to  be  delivered  to  the  deputies  and 
agents  authorized  to  receive  the  same  for  the  use  of  the  said 
poor  sufferers  as  aforesaid,  by  reason  whereof  the  said  poor 
sufferers  were  greatly  injured  and  aggrieved,  to  the  great 
damage  of  the  said  poor  sufferers,  and  against  the  peace^ 


County  of -%     That  W.  O,,  late  of,  8cc.  and  W.  B.,  For  coospiring 

{to  wit.)        5  l^te  ^^9  &c.,  being  evil  disposed  persons,  ^^ ^uh^e- 
and  wickedly  devising  and  intending  one  A.  E.  not  only  of*^*^*'*"?'^®**" 
his  credit  and  good  reputation  unjustly  to  deprive,  but  also  thereby  ob- 
toobtain  and  acquire  to  themselves  of  and  from  thesaid  Aa  E.J.*'"'^<5  "'^*"^_ 
divers  large  sums  of  money,  on,  &c.  with  force  and  arms,  at  \ng  thr  aa:  .e 
&C.  aforesaid,  did  amongst  themselves  conspire,  combine,  h"m^"uv^oat 
confederate,  and  agree  falsely  to  charge  and  accuse  the  said  a  ^udi  ot  mo- 
A-  £•  with  having  lately  before  knowingly  received  certain  ^^^  ^^'  *^*  *"' 


tertainmaiii  of  stolen  goodi.  And  diejiirors,  Sec  do  fiirtlier  preeent,  that  the 
ton^iSi^f  «^  W.  O.  and  W.  B.  afterwank,  to  wk,  on  the  said,  fcc.  at, 
tlie  ir  hooset.  &c.  afisresaid,  according  to  the  said  conspiracy,  combination, 
confederacy,  and  agreement  between  themselves,  before  had 
as  aibreaaid,  ftlsely,  wickedly,  and  for  the  sakeof  unjust  lucre 
and  gain,  did,  in  the  presence  and  hearing  of  divers  persons, 
obarge  and  accuse  him  the  said  A.  E.  that  he  the  said  A.  £. 
had  bought  certain  hats,  that  were  stolen,  knowing  th«n  to 
be  stolen,  andthait  they  the  said  W.  O.  and  W.  B.  did  dien 
and  there  ialsely  pretend  and  affirm  to  the  said  A*  E.  that 
a  bill -of  indictment  was  then  found  at  the  general  session  of 

the  peace,  hdden  at  the  Sss8ions4iouse  at ,  in  and  for 

said  county  of  N.  on,  &c.  then  last  past  against  him  the 
said  A.  E.  for  receiving  stol^i  goods,  knowing  die  same  to 
have  been  stolon,  whereas  in  truth  and  in  fact  there  was  not 
at  tibe  time  of  such  charge  and  accusation,  nor  at  any 
time  before  or  since,  any  bill  or  bills  of  indictment  what- 
soever in  any  manner  found  against  the  said  A.  E.  for  the 
said  supposed  offence  so  falsely  charged  on  him,  or  for  any 
such  like  crime,  and  whereas  in  truth  and  in  fact  the  said 
A.  £.  was  never  guilty  of  the  said  supposed  offonoe,  or 
any  other  offence  of  that  kind.  And  the  jurors,  &c.  do 
fiirdier  present,  that  by  the  said  felse  accusations  and  by  di-* 
vers  threats,  menaces,  and  allegations  of  them  the  said  W.O. 
and  W.  B.  that  he  the  said  A.  E.  should  be  transported 
into  parts  beyond  the  seas  for  the  said  pretended  offence, 
they  the  said  W.  O.  and  W.  B.  did  afterwards,  to  wit,  on 
the  said,  &c.  at,  &c.  aforesaid,  demand,  receive,  and  take 
of  the  said  A.  E.  five  notes  of  the  bank  of  Rngland,  each  of 
the  said  notes  purporting  to  be  of  the  value  of  five  pounds, 
for  and  as  a  composition  of  the  said  pretended  offence,  and 
to  discharge  the  said  A«  E.  from  all  furtlier  prosecution  for 
the  same,  and  they  the  said  W*  O.  and  W.  B.  did  also  then 
and  there  by  the  false  and  wicked  pretences  aforesaid^  un- 
lawfiilly  cause  and  procure  the  said  A.  E.  to  expend  and  lay 
out,  and  the  said  A.  E.  did  then  and  there  expend  and  lay 
out^  twenty-five  shillings  of  lawful  money  of  Great  Britain,  at 
a  certain  house  of  pnUic  entertainment  by  the  name  of  the 

the  Royal  Hotel,  in aforesaid,  in  wine  and  other  li- 

^novsy  m  the  ooiBpany  and  for  the  entertainment  of  them 


CONSPIRACT.  f95 

the  said  W.  O.  and  W.  B.,  to  the  great  damage,  infiittiy, 
and  di^race  of  the  said  A.  E.  to  the  evil  and  pernicious 
example,  8cc.  and  against  the  peace,  &c. 


County  o/".  ••••.»«  ^    Tliat  T.  V.,  A.  M.,  and  R.  B.,  all  of  For  eontpi- 

{io  wit.)  S  the  parish  of .in  the  county  of  ^J/^-^^JIJ* 

did  on  the day  of in  the year  to  commit  a 

of  tlie  reign  of,  &c unlawfully  and  wickedly  combine,  ^iilch 'ih*  con- 

confederate,  and  agree  together,  to  obtain  and  procure  »P'''''»|""  ■"'«''* 
certain  evil  disposed  persons,  that  is  to  say,  W.S.,  W.  W.,  coiivictioo  and 
M.  H.  (and  others  by  name*)  with  force  and  arms  felo-  «*><»»»■  ^^ 

*  ,  _  ward  for  coii» 

niously  and  burglariously  to  break  and  enter  about  the  TicUag  ibcm. 
hour  of  eleven  in  the  night  of  the  .••••.  day  of  •••.».  in 
the  year  aforesaid,  at,  &c.  the  dwelling  house  of  one  A.  M. 
there  situate,  and  the  goods  of  the  said  A.  M.  then  and 
there  being,  then  and  there  feloniously  and  burglariously 
to  steal,  take,  and  carry  away,  with  intent  that  the  said 
T.V.^  A.M.,  and  R.B.,  should  cause  the  said  persons,  to' 
wit,  the  said,  W.  S.,  W.  W,,  M.  H.  {and  the  others)  to  be 
apprehended,  and  by  law  convicted  for  the  said  felony  and 
burglary,  and  thereby  wickedly  and  unjustly  to  procure 
and  obtain,  to  and  for  themselves  the  said  T.  V.,  A.  M.» 
and  R.  B.,  the  rewards  given  by  act  of  paHiament  *  upon 
the  conviction  of  persons  for  the  crime  of  burglary,  in  con- 
tempt of  our  said  Lord  the  King,  &c.  &c. 


• 


C<nmty  of^  •«.«••.  ^     That  A.  B.,  late  of,  See,  {naming  Fora  compU 
{to  wit.)  J  the  other  defendants)  together   with  '"7^a7rTo*'''* 

divers  other  evil  disposed  persons,  to  the  jurors  aforesaid  aod  to  demo- 
a«yet  unknown,  heretofore,  to  wit,  on,  &c.  with  force  and  ''*!L?jE,7*""* 
arms,  at,  &c.  aforesaid,  did  unlawfully  conspire,  combine, 
confederate,  and  agree  together,  unlawluliy,  riotously,  and 
routously,  to  break  down,  pull  down,  prostrate,  demolish, 
and  destroy  a  certain  wall,  and  certain  other  erections. 


*  The  rewards  for  conTicling  felons  by  statute  are  now  repealed  hj 
58  Geo.  S«  c.  52.  but  other  rewards  for  conviction  are  not  unfrequently 
offend  by  pri\*ate  individuals,  to  which  cases  this  form  of  indictment 
laaybe  lendered  applicable. 
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buildingSi  posts,  pales,  rails,  and  fences  of  one  C.  D.  thei« 
then  erected,  standing,  and  being  near  a  certain  dwelling 
house  and  premises  of  the  said  C.  D.  there  situate.     And 
the  jurors,  &c.  do  further  present,  that  in  pursuance  of  the 
said  conspiracy,  combination,  confederacy,  and  agreement 
so  as  aforesaid  had,  they  the  said  A.  B.,  &c.  afterwards,  to 
wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  with  force  and 
arms,  did  unlawfully,  riotously,  and  routously  assemble 
and  meet  together,  near  to  the  said  dwelling  house  and 
premises  of  the  said  C.  D.  and  near  to  the  dwelling  houses 
and  premises  of  divers  other  liege  subjects  of  our  said  Lord 
the  King,  there,  and,  being  so  assembled  and  met  together, 
then  and  there  unlawfully,  riotously,  and  routously  did 
make  a  great  noise,  riot,  disturbance,  and  affray,  and  staid 
and  continued  there  making  such  noise,  riot,  disturbance 
and  affray,  for  a  long  time,  to  wit,  &c.  for  the  space  of  five 
hours,  and  thereby  for  and  during  all  that  time,  there 
greatly  disturbed,  disquieted,  terrified,  and  alarmed  the  said 
C.  D.  and  his  wife  and  family  in  the  peaceable  possession 
and  enjoyment  of  his  said  dweUing  house  and  premises, 
and  also  greatly  disturbed,  disquieted,  terrified,  and  alarmed 
the  said  other  liege  subjects  of  our  said  Lord  the  King,  in- 
habiting and  residing  in  the  said  dwelling  house  and  pre- 
mises, and  then  and  there  unlawfully,  riotously,  and  rout- 
ously,  did  break  down,  pull  down,  prostrate,  demolish, 
and  destroy  great  part  of  the  said  wall,  &c.  &c.  to  wit, 
twenty  perches  of  th%  said  wall,  then  and  there  standing 
and  being,  and  the  materials  thereof,  to  wit,  five  hundred 
bricks,  &c.  &c.  of  a  large  value,  to  wit,  &c.  unlawfully, 
riotously,  routously,  and  wantonly,  did  cast  and  scatter  into 
and  about  the  King's  common  and  public  highway  there, 
id  the  great  damage  and  terror  of  the  said,  &c.  and  of  his 
Majesty's  other  liege  subjects,  in  contempt,  &c.  to  the  evil 
Second  count   example,  &c.  and  against  the  peace,  &c.    And  the  jurors, 
&c.  do  further  present,  that  the  said  A.  B.,  &c.,  together 
with  divers  other  evil  disposed  persons,  to  the  jurors  afore- 
said as  yet  unknown,  heretofore,  to  wit,  on,  &c.  aforesaid, 
with  force  and  arms,  at.  Sec.  aforesaid,  did  unlawfully  con- 
^ire,  combine,  confederate  and  agree  together,  unlawfully 
to  break  down,  demolish,  prostrate^  and  destroy,  certaio 
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Other  erections,  buildings,  posts,  pales,  railS}  and  fences, 
there  then  standing  and  being  the  property  of  and  belong- 
ing to  his  said  Majesty's  subjects  there  then  inhabiting  and 
residing,  in  contempt,  &c.,  to  the  evil,  &c.,  and  against  the 
peace,  &c.  And  the  jurors,  &c  do  further  present,  that  Third  covnf. 
the  said  A.  B.  &c.  together  with  divers  other  evil  disposed 
persons,  to  the  jurors  aforesaid  as  yet  unknown,  being  re- 
spectively rioters,  routers,  and  disturbers  of  the  peace  of 
oar  said  Lord  the  King,  heretofore,  to  wit,  on,  &c«  afore* 
said,  with  force  and  arms,  at,  &c.  aforesaid,  did  unlawfully, 
riotously,  and  routously  assemble  and  meet  together,  to 
disturb  the  peace  of  our  said  Lord  the  King,  near  to  the- 
dwelling  houses  of  divers  other  liege  subjects  of  our  said 
Lord  the  King,  and  being  so  assembled  and  met  together 
there^  then  and  there,  unlawfully,  riotously,  and  routously 
did  make  a  great  noise,  disturbance  and  affray,  and  staid 
and  continued  there  making  such  riot,  noise^  disturbance 
and  affray  for  a  long  space  of  time^  to  wit,  &c.,  and  thereby 
for  and  during  all  that  time^  there  greatly  disturbed,  dis- 
quieted, terrified,  and  alarmed  the  said  last  mentioned  sub- 
jects, in  the  peaceable  possesjsion,  use,  occupation,  and  en- 
joyment of  their  said  dwelling  houses,  and  then  and  there 
mihiwfiilly,  riotously,  and  routously  did  break  down,  pull 
down,  prostrate,  demolish,  and  destroy  great  part,  to  wit, 
twenty  perches,  of  a  certain  other  wall,  and  certain  jother 
erections,  buildings,  posts,  pales,  rails,  and  fences,  to  wit, 
twen^  other  erections,  &c.  of  the  said  C.  D»  there  then 
standing  and  being,  and  the  materials  thereof  containing 
divers,  to  wit,  five  hundred  other  bricks,  &c.  of  the  said 
C.  D.  of  a  large  value,  to  wit,  &c.  unlawfiiUy,  riotously 
roatously,  and  wantonly,  did  cast  and  scatter  into  and 
about  the  said  common  and  public  highway  there,  to  the 
great  damage  and  terror  of  the  said  CD.  and  hiis  Majesty's 
other  liege  subjects,  in  contempt,  &c.,  to  the  evil,  &c»,  and 
against  the  peace,  &c.  [^Fourth  count  for  a  riot,  omitting 
ike  conspiring.'] 
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f^  *  o  ch?/ e  ^"^"'y  ^f 1     '^^^  ^'  ^•»  ^"^®  ^f»  ^^-^  ^-  T.,  late  of, 

a  penoD  with  {^0  Wit,)        /&c.,  R. O.,  late  of,  &c.,  and  A.  B.,  lateof, 

ffttberof  b  ^^*  being  persons  of  evil  name,  fame,  and  dishonest  con- 
tard  child,  in  versation,  and  not  endeavouring  to  seek  their  living  by 
tl^^julm''^''  ^^^^^  labour,  according  to  the  laws  of  this  kingdom  of 
kim.  England,  but  compassing,  devising,  and  conspiring  amongst 

themselves,  unlawfully  and  unjustly  to  obtain  and  acquire 
into  their  hands  and  possession,  the  goods,  chattels,  and 

money  of  one   D.  D.   of gentleman,   in   order  to 

maintain  their  dishonest  and  wicked  course  of  living,  on, 
&c.,  at,  &c.  &1se1y,  unlawfully,  wickedly,  and  craftily,  con- 
triving, intending,  conspiring,  and  devising  among  them- 
selves to  deceive  and  defraud  the  said  D.  D.  not  only  of  his 
monies,  but  also  to  deprive  him  the  said  D.  D.  of  his  good 
name,  fame,  estate  andx:redit,  and  to  bring  the  said  D.  D. 
into  the  greatest  hatred,  scandal,  contempt  and  infamy,  on, 
Slc,  aforesaid,  at,  &c.  aforesaid,  falsely,  unlawfully,  deceit- 
fully, maliciously,  and  for  the  cause  of  wicked  gain,  con- 
spired, contrived,  consultedi  and  agreed  among  them- 
selves falsely,  unjustly,  and  wickedly  to  charge  and  accuse 
the  said  D.  D.  to  be  the  father  of  a  child  whereof  the 
said  A.  B.  was  then  pregnant,  as  they  tlien  and  there 
pretended^  and  by  the  conspiracy  among  them  so  as  afore- 
said before  had,  then  and  there  with  force  and  arms,  &c. 
they  did  falsely  and  maliciously  affirm,  and  every  one  of 
them  then  and  there  did  falsely  and  maliciously  affirm,  that 
he  the  said  D.  D.  then  lately  before  had  carnal  knowle4ge 
of  the  body  of  her  the  said  A.  6.  and  had  carnally  known 
the  said  A.  6.  and  that  he  the  said  D.  D.  was  the  father  of 
the  pretended  child  whereof  the  said  A.  B.  was  then  preg- 
nant as  she  asserted  and pfietented,  and  that  for  the  further 
execution  of  the  premises  they  the  said  R.  B.,  R.T^  R.O., 
and  A.  B^  then  and  there  agreed  and  concluded  among 
themselves  that  he  the  said  R.  B.  should  go  to  the  said 
D.  D.  and  should  falsely,  wickedly,  maliciously,  and  for 
the  sake  of  wicked  gain,  should  charge  and  accuse  him  the 
said  D.  D.  that  he  the  said  D.  D.  then  lately  before  had 
had  carnal  knowledge  of  the  body  of  the  said  A.  B.  and 
had  carnally  known  her  the  said  A.  B.  and  that  he  the  said 
D.  D.  was  the  father  of  the  said  pretended  child  whereof 
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they  pretended  that  she  the  said  A.  B.  was  pregnant; 
whereas  in  truth  and  in  fact  the  said  D.  D.  had  not  had 
carnal  knowledge  of  her  the  said  A.  B.  and  also  whereas 
die  said  A.  B.  was  not  tfien  and  there  pregnant  of  any 
diild  ;  *  and  the  jurors,  &c.  do  further  say,  that  the  said 
R.  B^  in  execution  of  the  premises,  and  according  to  the 
said  conspiracy,  consultation,  and  agreement  among  them 
the  said  R.  B^  R.  T^  R.  O.,  and  A.  B.  as  aforesaid  before 
had,  afterwards,  to  wit,  on  the  said,  8cc.  at,  &c.  aforesaid, 
with  force  and  arms,  &c.  falsely,  nnjusdy,  wickedly,  and 
maliciously,  and  for  the  sake  of  wicked  gain,  in  the  hearing 
of  divers  persons,  charged  and  accused  the  said  D.  D.  that 
he  the  said  D.  D.  then  lately  before  had  had  carnal  know** 
ledge  of  the  body  of  the  said  A.  B.  and  had  carnally  known 
her  the  said  A.  B.  and  that  he  the  said  D.  D.  was  the 
&ther  of  the  said  pretended  child  whereof  they  affirmed  the 
said  A.  B.  then  was  pregnant,  to  the  great  damage,  scandal^ 
and  defamation  of  the  said  D.  D.  to  the  worst  and  most 
pernicious,  example,  &c.  and  against  the  peace,  &c. 


County  of  •••.••  -^     That  H.  R^  late  of,  &c.,  D.  W^  late  For  a  conipi. 
{to  wit.)        J  of,  &c.,  and  S.  D.,  late  of,  &c^  being  evU  1"^^  w^A '*^ 
disposed  persons,  and  contriving  and  intending  one  G.  O.  commiitinc  aa 
not  only  of  his  good  name,  fame,  credit,  and  reputation,  ""JJI^'^nij^j^ 
wholly  to  deprive,  but  also  to  obtain  and  get  for  themselves  o^tbe  coaspi- 
of  and  from  the  said  6.  O.  divers  sums  of  money,  on,  &c.  thereby  ob- 
af  die  said,  &c.  amon^r  themselves  did  conspire^  combine,  ^^n'of  money 

^  "  x^      '  '  onder  pretenca 

confederate,  and  agree,  falsely  to  charge  and  accuse  theofconceaiiug 
said  G.  O.  that  he  the  said  G.  O.  then  lately  before  tad**J^,|JJ^^J[.^ 
committed  the  crime  of  sodomy,  commonly  called  buggery,  proiecatioo. 
with  him  the  said  H.  R.    And  the  jurors,  &c.  do  further 
present,  that  the  said  H.  R.,  D.  W.,  and  S.  IX,afterwards, 
to  wit,  on  the  said,  &c.  at,  &c.  aforesaid,  according  to  the 
conspiracy,  combination,  confederacy,  and  agreement  be- 

*  The  words  in  italics  being  omitted,  the  form  of  indictment  may  be 
<>%  adapted  to  the  case  of  conspiring  to  charge  a  person  unjustly  with 
^Kiag  the  father  of  a  bastard  ehild  of  whkfh  a  woman  is  really  pregnant; 
^the  oeie  naked  fact  of  conspiring  may  apply  to  one  caae  as  well  as  to 
^  other ;  and  the  injustioe  contemplated  susceptibie  of  proof  in  both* 
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tween  them  &s  aforesaid  had,  falsely,  unlawfully,  and 
wickedly  did  charge  and  accuse  the  said  G.  O.  that  he  the 
said  G.  O.  then  lately  before  bad  committed  the  crime  of 
sodomy,  commonly  called  buggery,  with  him  the  said 
IL  R.,  whereas  in  truth  and  in  fact  the  said  G.  O.  was 
never  guilty  of  the  said  crime,  or  of  any  crime  of  the  like 
nature.  And  that  they  the  said  H.  R.,  D.  W.,  and  S.  D.| 
in  pursuance  of  and  according  to  the  conspiracy,  combina- 
tion, confederacy,  and  agreement  between  them  as  afore- 
said had,  afterwards,  to  wit,  on  the  said,  &c.,  at,  &c.  afore- 
said, unlawfully,  wickedly,  and  unjustly  did  obtain,  acquire, 
and  get  into  their  hands  and  possession,  the  sum  of  fire 
pounds  of  lawful  money  of  Great  Britain,  of  the  monies  of 
the  said  G.  O.  of  and  from  the  said  G.  O.  under  the  afore- 
said false  colour  and  pretence,  and  also  under  colour  and 
pretence  of  concealing  the  said  supposed  crime,  and  for  not 
prosecuting  the  said  G.  O.  for  the  same,  to  the  great 
damage  of  the  said  G.  O*  to  the  evil  and  pernicious  ex- 
ample, &c«  and  against  the  peace,  &c,  [7b  thisnuybe 
added  a  county  omitting  the  conspiracy^  for  obtaining  money 
by  threats,'\ 

^^*^«' •^  Omnty  of \    The  jurors,  &c.  that  A.  B.,  late  of,  &c., 

ctorgiii)(?per^  {^0  wit.)  J  C.  D.,  late  of,  &c.,  and  E.  F.,  late  of, 
**"  lid'd^**" ^^'^  b^ing  persons'of  evil  name  and  fame,  and  of  dishonest 
Banding  a  Conversation,  and  wickedly  and  maliciously  devising^  and 
tHBUteX*^  intending  to  deprive  one  H.  I.  of  his  good  name,  credit, 
and  deputation,  and  to  bring  him  into  great  contempt  and 
hatred  among  the  liege  subjects  of  our  said  Lord  the  King, 
and  also  to  obtain,  acquire,  and  get  to  themselves,  of  and 

from  the  said  H.  I.  divers  sums  of  money  on  the 

day  of in  the  ..••..  year  of  the  reign,  &c.  at  the 

parish  aforesaid,  in  the  county  aforesaid,  among  themselves 
^  did  conspire,  combine,  confederate,  and  agree  together 
falsely  to  charge  and  accuse  the  said  H.  L  that  he  the  said 
H.  I.  had  then  lately  before  assaulted  and  committed  the 
crime  of  sodomy  with  and  upon  him  the  said  A.  B.  And 
that  the  said  A.  B«,  C.  D.,  and  E.  F.,  in  pursuance  of  and 
according  to  the  said  conspiracy,  combination,  confederacy, 
and  agreement  between  Uiem  so  as  aforesaid  before  had, 
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Afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  did  unlawfully^ 
wickedly,  and  maliciously,  falsely  charge  and  accuse  the 
said  H.  I.  that  lie  the  said  H.  I.  had  then  lately  before 
committed  the  detestable  crime  of  sodomy  with  him  the 
said  A.  B.,  whereas  in  truth  and  in  fact  the  said  H.  L  was 
never  guil^  of  the  said  crime  of  sodomy,  or  of  any  othef 
crime  or  offence  of  the  like  nature,  with  the  said  A.  B.  or 
any  other  person  whomsoever,  and  that  the  said  A.  B., 
C.  D.,  and  E.  F.,  in  pursuance  of  and  according  to  the 
said  conspiracy,  combination,  confederacy,  and  agreement 
between  them  so  as  aforesaid  before  had,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  unlawfully  and  unjustly 
did  demand  the  sum  of  100/.  of  and  from  the  said  H.  I. 
to  compound  the  said  supposed  crime,  and  not  to  pro- 
secute the  said  H.  I.  for  the  same,  with  intention  to  obtain^ 
acquire,  and  get  into  their  hands  and  possession,  of  and 
from  the  said  H.  I.  a  large  sum  of  money  as  a  composition 
for  the  said  supposed  crime,  and  for  not  prosecuting  him 
for  the  same,  to  the  great  damage,  scandal,  and  disgrace  of 
tbe  said  H.  I.,  to  the  evil,  &c.,  and  against  the  peace,  &c. 
And  the  jurors,  &c.  that  the  said  A.  B.,  C.  D.,  and  £.  F., 
on  the  said day  of in  the year  afore- 
said, at  the  parish  of  K.  aforesaid,  in  the  said  county  of  M . 
<Kd  wickedly,  unlawfully,  and  for  lucre  and  gain  sake, 
wisely  charge  and  accuse  the  said  H.  I.  with  having  com- 
mitted the  crime  of  sodomy  with  the  said  A.  B.,  and  did 
tben  and  there  wickedly  and  unlawfully  threaten  the  said 
H.  I.  tliat  unless  he  the  said  H.  I.  would  give  them  the 
said  A.  B.,  C.  D.,  and  E.  F.,  the  sum  of  100/.  they  the 
said  A.  B^  C.  D.,  and  £.  F.,  would  swear  the  same  against 
bim  with  intention  to  obtain,  acquire,  and  get  into  their 
bands  and  possession,  of  and  from  the  said  H.  I.  a  larger 
SOTO  of  money,  whereas  in  truth  and  in  fact  the  said  H.  I. 
was  never  guilty  of  the  said  crime,  or  of  any  other  crime  of 
Ae  like  nature^  with  him  the  said  A.  B.,  or  any  other  per* 
^^  whomsoeyer,  to  the  great  damage,  and  scandal,  and 
disgrace  of  the  said  H.  I.,  to  the  evil,  &c.  and  against  the 
P«ace^&c. 
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ForcoDspiriDg  Cotmiy  ^  ••••••  \     The  jurors,  &c.  that  I.  D.f  late  of  L. 

Md^'h^wtfe  *°  i^^  «^»^-)  ■'yeoman,  and  R.  D.,  late  of  L.  labourer, 
for  keeping  a  being  persons  of  evil  minds  and  wicked  dispositions,  and 
anrendcavouf.  inaliciously  devising,  and  intending  unlawfully  and  un- 
iogto  persuade  justly  to  a^^Jeve  one  W.  C.  of  L.  grocer,  and  E.  his  wife, 
false,  aiid  offer-  and  to  deprive  them  of  their  good  name,  tod  credit,  and 

Lf^J^jM^for    reputation,  on  the day  of in  the  

that  purpose,    year  of  the  reign,  &c.,  at  L.  aforesaid,  to  wit,  at  the  parish 

rblrof  hidicl  ^f  B-  ^^  ^^e  ^^^^  <^f  C,  in  L.  aforesaid,  between  themsdvea 
nent  against    did  conspire,  combine,  confederate,  and  agree  to  cause  and 
waTreTurncd    P^ocure  the  said  W.  C.  and  E.  his  wife,  falsely  and  without . 
aotfouDd.        any  reasonable  cause,  to  be  indicted  and  prosecuted  for 
keeping  a  common  ill-governed  and  disorderly  house9  and 
that  the  said  I.  D.  afterwards,  tu  wit,  on  the  same  day  and 
year  aforesaid,  at  L.  aforesaid,  to  wit,  at  the  parish  of  B, 
aforesaid,  in  the  said  ward  of  C.  in  L.  aforesaid,  in  pur- 
suance of,  and  according  to  the  said  omspiraey,  combina- 
tion, confederacy,  and  agreement  between  him  and  the 
said  R.  D.  so  as  aforesaid  had,  unlawfully,  and  wickedly, 
and  maliciously  did  solicit  and  endeavour  to  persuade  one 
M.  C.  spinster,  falsely  to  depose^  swear,  and  give  evidence 
upon  a  bill  to  be  exhibited  by  them  the  said  1. 1>.  and 
R.  D.  at  the  then  next  general  quarter  sessions  of  the 
peace,  to  be  holiden  for  the  city  of  L.  to  the  jurors  then. 
to  be  sworn  to  inquire  for  our  said  Lord  the  King,  for  the 
body  of  the  same  city,  against  the  said  W.  C.  and  E.  his 
wife,  for  keeping  a  conmion  ill-governed  and  disorderly 
bouse ;  that  the  aforesaid  E.  C.  was  a  bawd,  and  had  put 
and  caused  her  the  said  M.  C.  to  be  put  to  a  bed  to  a  man 
in  the  house  of  the  said  W.  C.  at  several  and  sundry  times, 
and  that  they,  the  said  W.  C.  and  E.  his  wife,  kept  a  com- 
mon bawdy  house^  and  the  better  to  induce  the  said  M.  C.  so 
falsely  to  swear,  depose,  and  give  such  evidence  as  afore- 
said, he  the  said  I.  D.  on  the  same  day  and  year  aforesaid, 
«      at  L.  aforesaid,  that  is  to  say,  at  the  said  parish  of  B.  in 
the  said  ward  of  C.  in  L.  aforesaid,  in  pursuance  of  and 
according  to  the  said  conspiracy,  combination,  confiede- 
racy,  and  agreement,  between  him  and  the  said  R.  C.  so  as 
aforesaid  before  had,  did  promise  the  said  M.  C«  to  give 
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her  the  said  M.  C  five  guineas,  to  wit,  five  pieces  of  gold 
coin  of  this  realm  colled  guineas  of  the  value  of  SL  5s,  if 
she  the  said  M.  C.  would  so  falsely  swear,  depose,  and 
give  such  evidence  as  aforesaid ;  whereas  in  truth  and  in 
&ct  at  the  said  time  when  he  the  said  I.  D.  did  so  solicit 
the  said  M.  C.  fiJsely  to  depose,  swear,  and  give  such 
evidence  as  aforesaid,  they  the  said  I.  D.  and  R.  D.  well 
knew,  and  each  of  them  well  knew,  that  the  said  M.  C.  could 
Dot  truly  depose,  swear,  and  give  such  evidence  as  aforesaid, 
or  any  other  evidence  whatsoever  against  the  said  W.  C. 
and  E.  his  wife,  or  either  of  them,  touching  the  crime  of 
keeping  an  ill-governed  or  disorderly  house ;  and  whereas 
in  truth  and  in  fact  the  said  W.  C.  and  E.  his  wife  were 
not,  nor  was  either  of  them,  ever  guilty  of  keeping  an  ill- 
governed  or  disorderly  house,  or  of  any  other  offence  of 
the  like  nature,  and  that  they  the  said  I.  D.  and  R.  D.  then 
and  there  well  knew,  and  each  of  them  well  knew,  the  same ; 
and  the  jurors  aforesaid,  now  here  sworn,  and  charged  to 
inquire  for  our  said  Lord  the  King,  for  the  body  of  the  city 
ofL.  upon  their  oaths  aforesaid,  do  further  present,  that 
the  said  R.  D.  in  further  prosecution  of  the  said  wicked 
and  malicious  devices  and  intentions  of  them  the  said  I.  D. 
and  R.  D.  in  pursuance  of,  and  according  to,  the  said  con- 
spiracy, combination,  confederacy,  and  agreement  between 
dien],  so  as  aforesaid  before  had,  afterwards,  to  wit,  on 

the day  of in  the year  aforesaid,  at 

L  aforesaid,  to  wit,  at  the  parish  of  B.  in  the  ward  of  C. 
in  L.  aforesaid,  at  the  general  quarter  sessions  of  the  peace 
of  our  said  Lord  the  King,  then  and  there  holden  for  the 
sud  city  of  L.  at  the  Guildhall  of  the  said  city  there  situate, 
before  L  S.  esquire,  mayor  of  the  said  city  of  L.,  I,  G.  ser* 
jcant  at  law,  recorder  of  the  said  cfty,  B.  K^  N.  S  ,  alder- 
DJen  of  the  said  city,  and  others  their  fellow  justices  of  our 
said  Lord  the  King,  assigned  to  keep  the  peace  in  the  said 
*ard  aforesaid,  and  also  to  hear  and  determine  divers  * 
^nies,  trespasses,  and  other  misdemeanours  committed 
^thin  the  said  city,  did  exhibit  a  certain  bill  of  indictment 
against  the  said  W.  C.  and  E.  his  wife,  to  A.  B.  &c.  {here 
'^c  the  grand  jury  j)  good  and  lawful  men  of  the  said  city 
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then  and  there  being  the  jurors,  then  and  there  being 
sworn  and  charged  to  inquire  for  our  Lord  the  King,  for 
the  body  of  the  said  city,  which  said  bill  of  indictment  is 
as  follows,  that  is  to  say,  (here  insert  the  indictment^  and 
which  said  bill  of  indictment  was,  by  the  said  jurors  above 
named,  at  the  said  general  quarter  sessions  of  the  peace, 
holden  as  aforesaid,  before  the  justices  of  our  said  Lord 
the  King,  and  others  their  fellows  aforesaid,  there  returned 
thus  indorsed  "  not  found^^  *  by  means  of  which  said  accu- 
saticHi  and  prosecution  against  them  the  said  W.  C.  and  E. 
bis  wife,  in  manner  and  form  aforesaid,  they  the  siud  W.  C. 
and  E.  his  wife  were  greatly  defamed  and  disgraced,  to  the 
great  damage  of  the  said  W.  C.  and  E.  his  wife,  in  contempt 
of  our  said  Lord  the  King  and  his  laws,  to  the  evil  and  per- 
nicious example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  Lord  the  King,  his  crown,  and 
dignity. 


GMtplrios  and  Cwm/y  q/" ..... .  1      The  jurors,  &c.  that  A.  B.  late  of  the 

her  hatband      game  place,  yeonuui,  and  E.  F.,  late  of  the  same  place,  yeo- 


procuring  a 


ifetolMTe  (^0  w%t^\         ^  city  of  L.,  labourer,  C.  D.,  late  of  the 


and  carry 

away  bis  goodi,  man,  being  persons  of  evil  name,  fame,  and  dishonest  con- 

4rfraud^i*^'*%  Y^rsation,  and  contriving,  devising,  and  intending  unjustly 

the  same.         to  aggrieve  one  S.  C.  o(  &c.  and  also  to  disturb  and  destroy 

the  quiet,  peace,  and  tranquillity  of  the  said  S.  C.  and  to 

deprive  him  of  the  company,  comfort,  and  consolation  of 

H.  his  wife,  on  the day  of in  the 

year  of  the  reign,  &c  at  L.,  to  wit,  at  the  parish  of  St.  h\  in 
the  city  of  L.  aforesaid,  unlawfully  and  wickedly  did  con- 
spire, combine,  confederate,  and  agree  among  themselves 
falsely  and  fraudulently  to  obtain  and  get  into  their 
hands  and  possession,  of  and  from  the  said  S.  C.  divers 

^  *  The  bill  being /ouni  will  make  no  difference  in  the  charge  of  con- 

spiracy, except  in  the  adaptation  of  the  language  of  the  indictment  to  the 
fact,  for  even  though  conviction  should  have  ensued,  proof  that  it  was 
obtained  through  the  medium  of  a  wicked  conspiracy  would  sustain  this 
indictment.  Such  proof  indeed  may  be  difficult,  but  the  law  neverthe- 
less uniform. 
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goods  and  chattels,  and  to  deceive  and  defraud  the  said 
S.  C.  thereof,  and  that  the  said  A.  B.,  C.  D.,  and  £.  F., 
in  pursuance  of  the  said  conspiracy,  combintition,  con- 
federacy,  and  agreement  between    them  so  as  aforesaid 

before  had,  afterwards,    to   wit,    on  the day  of 

in  the year  aforesaid,  at  L.  aforesaid,    to 

wit,  in  the  parish  aforesaid,  in  L.  aforesaid,  unlawfully  and 
wickedly  did  incite,  solicit,  and  persuade  one  R.  C.  then 
and  yet  the  wife  of  the  said  S.  C.  to  desert  and  leave  the 
said  S.  C.  her  husband,  and  to  go  int«  places  secret  and 
uuknown  to  her  said  husband  without  his  will  and  consent : 
and  the  jurors,  &c.  that  the  said  R.  C.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  parish  aforesaid, 
in  L.  aforesaid,  by  the  incitements,  solicitations,  and  per- 
suasions of  the  said  A.  6.,  C.  D.,  and  E.  F.,  did  depart, 
and  absent  herself  from  the  said  S.  C.  her  husbsuid  as 
aforesaid,  with  divers  goods  and  chattels  of  the  said  S.  C. 
that  is  to  say,  with  one,  &c.  of  the  value,  &c. :  and  the 
jurors,  &c.  that  the  said  A.  B^  C.  D.,  aufi  £.  F.,  well 
knowing  the  premises  aforesaid,   afterwards,   to  wit,    on 

tbe  said day  of in  the  year  aforesaid,  at 

the  parish  aforesaid,    in  L.   aforesaid,   according,  to   the 
conspiracy,    combination,     confederacy,    and    agreement 
between  them  as  aforesaid  before  had,  unlawfully  and  in- 
juriously did  obtain,  acquire,  and  get  into  their  hands  and 
possession  the  goods  and  chattels  of  him  the  said  S.  C. 
above  specified,  of  and  from  the  said  R.  C.  his  wife,  and 
him  tlie  said  S*  C.  of  the  said  goods  and  chattels.  unlawftiUy, 
fraudulently,  and  deceitfully  did  deceive  and  defraud,  to 
the  great  grief  and  damage  of  the  said  S.  C.  to  the  evil 
and  pernicious  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said  Lord  the  King,  his 
crown  and  dignity :    and   the  jurors,   &c.   that  the  said 
A.  B.,  C.  D.,  and  £•  F.,  being  persons  of  eyil  name  and 
^me,  and  dishonest  conversation,  and  well  knowing,  and 
each  of  them  well  knowing,  that  the  said  S.  C.  had  and 
was  possessed  of  a  great  personal  estate,   and  contriving, 
devising,  and  intending,  and  each  of  them  contriving,  de- 
vising, and   intending   to    seduce    and  'entice  by  divers 
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unlawful  ways  and  means  R.  C.  the  true  and  lawful  wife 
of  him  the  said  S.  C.  and  to  cause  and  procure  her  the 
said  R.  C.  not  only  to  desert  and  go  away  from  him  the 
said  S.  C.  her  said  husband,  but  also  to  take  and  carry 
away  from  him  the  said  S.  C.  divers  goods,  chattels,  wares, 
and  merchandizes  of  him  the  said  S,  C.  on  the  •  • . .  day  of 

in  the year  aforesaid,  at  L.  to  wit,  at  the 

paHsh  aforesaid,  in  L.  aforesaid,  their  said  unlawful  con- 
trivances, devices,  and  intentions,  did  conspire,  combine, 
confederate,   and  agree  to  do  and  perform,  and  in  pur- 
suance of,  and  according  to  the  said  last-mentioned  con- 
spiracy,  combination,   confederacy,    and  agi'eement  they 
the  said  A.  B.,  C.  D.,  and  £.  F.,  did  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  L.  aforesaid,  unlawfully  incite,  solicit,  and   per- 
suade, and  each  of  them  did  incite,  solicit,  and  persuade 
the  said  R.  C.  to  desert  and  go  away  from  the  said  S.  C. 
her  husband  into  places  secret  and  unknown  to  him  the 
said  S.  C.  and  to  embezzle  and  take  away  with  her,  the 
said  R.  C.  divers  goods  and  chattels,  of  and  from  him 
the  said  S«  C.  and  that  in   pursuance  of  tlie  last-men- 
tioned conspiracy^   combination,  confederacy,  and  agree- 
ment aforesaid,  and  by  means  of  the  said  incitements, 
solicitations,  and  persuasions  of  them  the  said  A.  B  ^  C.  D., 
and  £.  F.,  the  said  R.  C.  afterwards,  to  wit,  on  the  same 
day   and  year  aforesaid,   at  the   parish  .aforesaid,   in  L. 
aforesaid,  him  the  said  S.  C.  her  said  husband,  against 
the  will  of  the  said  S.  C.  did  then  and  there  unlawfully 
and  unjustly  desert  and  leave,    and   into  places    secret 
and  unknown  to  the  said  S.  C.  did  withdraw  herseli^  and 
then  and  there  did  embezzle  and  take  away  with  her  divers 
goods  and, chattels  of  the  said  S.  jC.  that  is  to  say,  one,  &c. 
of  the  value  of,  &c.  and  that  they  the  said  A.  B.,  C.  D.,  and 
E.  F.,  in  pursuance  of  the  said  last-mentioned  conspiracy, 
combination,  confederacy,  and  agreement  between  them  so  as 
aforesaid  before  had,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  L.  aforesaid,  un- 
lawftilly  and  unjustly  did  receive  and  have,  of  and  from  the 
said  R.  C.  the  said  goods  and  chattels  last-mentioned,  so 
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embezzled  and  taken  away  from  him  the  said  S.  C.  by  her 
the  said  R.  C.  as  aforesaid ;  they  the  said  A.  B.,  C.  D.,  and 
£.  F^  then  and  there  well  knowing,  and  each  of  them  well 
knowing,  the  same  goods  last-mentioned  to  have  been  em- 
bezzled and  taken  away  as  aforesaid,  to  the  great  grief  and 
damage  of  the  said  S.  C.  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 
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County  of -i      That  A.  B.  late  of,  &c.  on,  &c.  at.  For  a  ■*««*• 

{to  wit.)        J  &c.  aforesaid,  was  clerk  to  O.D.  ^^^^c\tT\iTt 
E.  R.  of  the  same  parish  and  county,  bankers,  and  em-  country  bank- 

*^  •'  .      ert  for  embez* 

ployed  and  entrusted  by  the  said  0.  D.  and  E,  R.  to  receive  element,  on 
money  for  thenty  and  being  such  clerk  90  employed  and  en-  ^  ^®*  ^* 
trusted  as  aforesaid,  then  and  there,  hy  virtue  of  such  ern^^ 
ployment  f  and  entrustment  as  aforesaid,  he  the  said  A.  B. 

*  This  offcDce  is  generally  treated  in  books  on  criminal  law  un- 
der the  general  title  of  Larceny,  as  being  one  variety  only  of  that 
bead  of  crime.  In  conformity  with  this  practice  it  has  been  so  noticed 
here  in  an  anterior  page ;  but  for  the  sake  of^'  perspicuity,  as  well  as 
to  promote  facility  of  reference*  it  has  been  thought  more  convenient  to 
insert  the  precedents  of  indictments  for  embezzlement  under  the  parti- 
cular title  which  desiguates  the  specific  offence. 

The  first  statute  passed  expressly  for  this  particular  offence  was  (as 
has  been  observed,  ante,  p.  148)  is  81  Hen.  8.,  but  its  operation  is  so 
confined  and  so  little  adapted  to  meet  the  exigencies  of  the  present  state 
of  society;  beside,  that  so  many  particular  circumstances  are  requisite 
to  support  an  indictment  upon  it,  (as  the  actual  delivery  of  the  article 
embezzled  by  the  hand  of  the  master,  the  offen/der  being  above  certain 
sge,  and  of  a  particular  description,  &c.  &c.)  that  it  is  not  frequently 
had  recourse  to.    Such  precedents  are  therefore  here  introduced  only  as 
apply  to  cases  of  more  frequent  and  common  occurrence.    The  statute 
39  Geo.  3.  has  been  recently  decided,  at  the  Old  Bailey  sessions,  not  to 
extend  to  females.  This  has  been  conjectured  to  have  been  so  determined 
00  two  grounds.    1 .  Because  the  words  of  the  statute  are  *'  take  into  his 
poisesaioa *'  only,  not  into  **  his  or  her"  possession.    8.  Because  the 
^ployment  s  referred  to  by  it,  are  such  as  are  usually  only  filled  hymen, 
not  by  women. 

t  All  the  words  in  Italicksare  necessary  to  bring  the  offence  within  the 
^oeriptton  of  the  statute.  R.  v.  Mac  Gregor,  S  B.  &  P.  106:  Also,  it  is 
not  saffictent  to  describe  notes  as  "pounds  merely  f'  butif  theembezzlement 
heof  iM<ef,  they  most  be  mentioned  eo  nomine,  Rossel.  C.  &  M.  1237, 
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did  receive  *  and  take  into  his  possession  a  certain  sum  of 
money,  to  wit,  the  sum  of  ten  pounds,  of  the  said  O.  D. 
and  £.  R.  for  and  on  the  account  of  the  said  O.  D.  and 
E.  R.  his  said  masters  and  employers,  and  having  so  re- 
ceived and  taken  into  his  possession  the  said  sum  of  money, 
for  and  on  the  account  of  his  said  masters  and  employers, 
he  the  said  A.  B.  then  and  there,  with  force  and  arms, 
fraudulently  and  feloniously  did  embezzle  and  secrete  part 
of  the  said  sum  of  money,  to  wit,  the  sum  of  6/.  18^.  And 
so  the  jurors  aforesaid,  upon  their  oatli  aforesaid,  do  say, 
that  the  said  A.  B.  did  then  and  there,  in  manner  and  form 
aforesaid,  feloniously  steal,  take,  and  carry  away  from  the 
said  O.  D.  and  E.  R.  his  said  masters  and  employers,  tlie 
said  sum  of  6/.  18i.  of  the  monies  of  the  said  O.  D.  and 
E.  R.  for  whose  use,  and  on  whose  account  the  same  was 
delivered  to,  and  taken  into,  the  possession  of  him  the  said 
A.  B.  being  such  clerk  so  employed  and  entrusted  as  afore- 
said, against  the  form  of  the  statute,  &c.  and  against  tlie 
peace,  &c.  .__^ 

Anotheragaintt  County  of 1      That  H.  R.  late  of,  &c.  on,  &c.  was 

embSng^  (fo  wit.)        /  servant  to  D.  I.  W.  and  was  employed 

money  and        and  entrusted  by  him  the  said  D.  I.  W.  to  receive  money  for 

■tatute.  \nmj  and  being  such  servant  so  employed,  and  so  entrusted 

by  him  the  said  D.  I.  W.  to  receive  money  for  him,  then 

and  there  by  virtue  of  such  employment  and  cntrustment  as 

aforesaid,   did  receive  and  take  into  his  possession  f  ten 

shillings  in  monies  numbered,  and  one  promissory  note  for 

the  payment  of  the  sum  of  five  pounds,  and  of  the  value  of 

five  pounds,  and  two  bank  notes  for  the  payment  of  the 

sum  of  one  pound  each,  of  the  value  of  one  pound  each, 

,  of  the   said   D.  I.  W.   for  and  on   account  of  the   said 

D.  I.  W.  his  said  master  and  employer,  and  afterwards, 

to  wit,    on,   &c.    aforesaid,   with   force    and    arms,    at, 

I 

*  If  a  servant  receive  money  for  his  master  in  the  county  of  A.,  and 
being  called  upon  to  account  for  it  in  the  county  of  B.,  there  deny  the 
receipt  of  it,  he  may  be  indicted  for  the  embezzlement  in  ibe  latter 
county.    K.  v.  Taylor,  3  B.  &  P.  696. 

-f  i.e.  ''  Take  into  his  possession/'  hy  the  delivery  of  any  other  per^ 
son,  for  and  on  account  of  his  master,  for  if  it  were  by  the  delivery  of  the 
master  himself,  it  is  not  an  ofience  within  this  statute.  Russell  C.  & 
M.  1333. 
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kc.  aforesaid,  fraudulently  and  feloniously  did  embezzle 
and  secrete  the  said  ten  shillings  in  monies  numbered,  and 
the  said  promissory  note  and  bank  notes.  And  so  the 
jurors,  &c.  do  say  that  the  said  H.  11.  did  then  and  there, 
in  manner  and  form  aforesaid,  feloniously  steal,  take,  and , 
carry  away  from  the  said  D.  I.  W.  the  said  ten  shillings 
in  monies  numbered,  and  the  said  promissory  note  and 
bank  notes,  the  said  ten  shillings  in  monies  numbered  be- 
ing the  monies,  and  the  said  promissory  note  and  bank 
notes  being  the  property  of  the  said  D.  I.  W.  the  master 
and  employer  of  the  said  H.  R.  for  whose  use  and  on  whose 
account  the  said  monies,  promissory  notes,  and  bank 
notes,  were  delivered  to  and  taken  into  the  possession  of 
him  the  said  H.  R.  so  entrusted  and  so  employed  as  afore- 
said, and  the  said  sums  of  money  payable  and  secured  by 
and  upon  the  said  promissory  notes  being  then,  to  wit,  at 
the  time  of  committing  the  said  felony,  due  and  unsatisfied 
to  the  said  D.  I.  W.  the  proprietor  thereof,  against  the  ' 
form  of  the  statute,  &c.  and  against  the  peace,  &c.* 


County  of <i      That  A.  B.  late  of,  &c.  on,  &c.  with  For  felony  in 

(to  wit.)         J  force  and  arms,  at,  &c.  aforesaid,  felo-  s^f*^^*"*  *  P'o- 

*  '  '      '  .  missory  note, 

moiisly  did  steal,  take  and  curry  away,    one  promissory  on  2  Geo.  8. 

note,  for  the  payment  of  the  sum  of pounds,  and*^'*^'  ^ 

of  the  value  of pounds,  the  said  note,  at  the  time 

committing  the  felony  aforesaid,  being  the  property  of  one 

C.  D.  and  the  said  sum  of pounds,  payable  and 

secared  by  the  same  promissory  note  being  then  due 
uid  unsatisfied  to  the  said  C.  D.  the  proprietor  thereof, 
against  the  form,  &c.  and  against  the  peace,  Sec 

*  To  any  of  these  indictments  under  the  statute  for  embezzlement, 
iQiy  be,  and  ought  to  be,  added  a  count  for  larceny  at  common  law.  It 
was  once  objected,  that  different  judgments  being  the  consequence  of 
cootictlons  on  one  and  the  other,  counts  for  them  would  not  be  joined ; 
botit  was  said  by  Lord  Ellenborough,  **  the  act  does  not  alter  the  quality 
«f  the  offence,"  it  is  felony  by  both,  and  both  clergyable  felonies,  only 
for  the  offence  under  the  statute  their  transportation  is  for  an  extended 
*cnn  of  fourteeoy  instead  of  seven,  years.  R.  v.  Johnson,  3  M.  &  b  54Q, 
Stin  howerer  it  does  not  preclude  a  less  term ;  it  only  confines  it  to  a 
maximam.    2  E.  P.  C.  c.  16. 
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For  feiooy  in    Comity  of *.     That  A.  B.  late  of,  &c.  on,  Sic.  with 

orexchange  ('°  "^*^')         J  foTce  and  aims,     at,   &c.    aforesmd, 

oD^Geo.  2.  feloniously  did  steal,  take  and  carry  away,  one  bill  of  ex- 
change for  the  payment  of  ten  pounds,  and  of  the  value  of 
ten  pounds,  the  said  bill  of  exchange,  at'  the  time  of  com- 
mitting  the  felony  aforesaid,  being  the  property  of  C.  D. 
and  the  said  sum  of  ten  pounds  payable  and  secured  by 
and  upon  the  same  bill  of  exchange,  then,  to  wit,  at  the 
time  of  committing  the  felony  aforesaid,  being  due  and  un- 
satisfied to  the  said  C.  D.  the  proprietor  thereof,  against 
the  form,  8cc.  and  against  the  peace,  &c.  * 


ed. 


For  a  miiide-     County  of ^      That  on,  &c«  at,  &c«  aforesaid,  one 

Sr*G7o.'r  ('^  "'^'•)         ^^'  ^-  ^^^  deposit  a  certain  bill  of  ex- 

c. ««.  afainit  change  for  the  payment  of  money,    to  wit,  the  sum  of 

embezziin^'^a  three  hundred  and  fifty  pounds,  the  same  being  a  security 

bill  delivered  for  monies  and  the  property  of  him  the  said  O.  B.  and  of 

to  be  discouDt- r      s:       ^ ^ 

*  These  may  be  added  by  way  of  separate  coants  to  either  of  the 
preceding  forms,  if  requisite ;  as  also  may  a  count  for  stealing  stamps 
and  paper,  if  they  can  he  used  again,  diough  the  bill  be  not  valid. 
8  Leach,  1036.  The  statute  of  2  Geo.  2.  c.  95.  was  a  temporary  one, 
but  made  perpetual  by  9  Gto.  2.  c.  18.  It  enacts,  *'  that  if  any  per- 
son or  persons,  shall  steal  or  take  by  robbery  any  exchequer  ordcn  or 
tallies,  or  other  orders,  entitling  any  other  person  or  persons  to 
any  annuity  or  share  in  any  parliamentary  fund,  or  any  exchequer 
bills,  lank  notes,  South  Sea  bonds.  East  India  bonds,  dividend  war- 
rants of  the  bank.  South  Sea  company,  East  India  company,  or  any 
other  company,  society,  or  corporation,  bills  of  exchange,  navy  bills, 
or  debentures.  Goldsmith's  notes  for  the  payment  of  money,  or  other 
bonds  or  warrants,  bills  or  promissory  notes  for  the  payment  of  any 
money,  being  the  property  of  any  other  person  or  persons,  or  of  any 
corporation,  notwithstanding  any  of  the  said  particulars  are  termed  in 
law  a  chose  in  action,  it  shall  be  deemed  and  constructed  to  be  felony 
of  the  same  nature  and  in  the  same  degree,  and  with,  or  without,  the 
benefit  of  clergy,  in  the  same  manner  as  it  would  have  been,  if  the 
offender  had  stolen  or  taken  by  robbery  any  other  goods  of  like  value 
with  the  money  due  on  such  orders,  tallies,  bills,  bonds,  warrants, 
debentures,  or  notes  respectively,  or  secured  thereby  and  remaining 
unsatisfied,  any  law  to  the  contrary  thereof  in  any  wise  used  notwith- 
ing ;"  and  it  has  been  decided,  that  though  "  bank  notes,*'  in  the  plural, 
are  the  words  of  the  act^  to  steal  a  single  bank  note  is  within  the  mean« 
ing.  Leachj  1. 
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the  value  of  three  hundred  and  fifty  pounds,  with  one 
W.  R.  as  agent  for  him  the  said  O.  B.  upon  and  for  a 
cotain  special  purpose,*  without  any  authority  either  gene- 
ral, special,  conditional,  or  discretionary,  to  sell  or  pledge 
such  bill  of  exchange,  that  is  to  say,  upon  and  for  the 
special  purpose  that  he  the  said  W.  R.  should  cause  and 
procure  the  said  bill  of  exchange  to  be  discounted  for  and 
pay  the  proceeds  thereof  tojiim  the  said  O.  B.;  and  that 
the  said  W.  H.  late  of,  &c.  not  regarding  his  duty  in  that 
behalf,  afterwards,  to  wit,  on,  &c.  aforesaid,  with  force 
and  arms,  at,  &c.  aforesaid,  did  unlawfully  negotiate  and 
apply  to  his  own  use  and  benefit  the  said  bill  of  exchange, 
in  violation  of  good  faith,  and  contrary  to  the  said  special 
purpose  for  which  the  said  bill  of  exchange  had  been  de- 
posited with  him  as  aforesaid,  with  intent  to  defraud  the 
said  O.  B»,  the  owner  of  the  said  bill  of  exchange,  and  the 
person  who  deposited  the  same  as  aforesaid,  to  tlie  great 
damage  of  the  said  O.  B.  against  the  form  of  the  statute^ 
&c.  and  against  the  peace,  &c.  And  the  jurors,  8cc«  do  Second  corat. 
further  present,  that  the  said  W.  R.  with  whom  on  the 
said,  &c.  at,  &c.  aforesaid,  as  agent  for  the  said  O.  B.  a 
certain  bill  of  exchange  for  the  payment  of  money,  to  wit, 
the  sum  of  three  hundred  and  fifty  pounds,  the  same  be* 
ing  a  security  for  money,  and  the  property  of  the  said 
0.  B^  and  of  the  value  of  three  hundred  and  fifty  pounds, 
was  upon  and  for  a  certain  special  purpose,  to  wit,  for  the 
^Kcial  purpose  of  causing  and  procuring  the  said  last- 
mentioned  bill  of  exchange  to  be  discounted  for  and  to  pay 
the  proceeds  thereof  to  him  the  said  O.  B.,  without  any 
authority,  either  general,  special,  conditional,  or  di^cre* 
tionaiy,  to  sell  or  pledge  such  last-mentioned  bill  of  ex- 
change, did  then  and  there,  to  wit,  on  the  said,  &c.  with 
force  and  arms,  at,  &c.  aforesaid,  unlawfully  negotiate  and 
^ply  to  his  own  use  and  benefit,  such  last-mentioned  biU 
of  exchange,  in  violation  of  good  faith,  and  contrary  to 
the  special  purpose  last  aforesaid,  for  which  the  said  last^ 
mentioned  bill  of  exchange  then  was  in  the  hands  of  the 

_  * 

*  For  observations  on  the  difTcrent  sections  of  this  statute^  see  «»/#, 
F- 152,  notes. 
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said  W.  R.,  with  intent  to  defraud  the  said  O.  B.  the 
owner  of  such  last- mentioned  bill  of  exchange,  to  the  great 
damage  of  the  said  O.  B.,  &c.  againit  the  form  of  the  sta* 
tute,*  &c.  and  against  the  peace,  &c. 


lodictment       County  of ^     That  W.  R.  late  o^  &c.  at  the  scve- 

against  survey-         /^^  ^\         J  j.^j  tim^g  ^f  ^j^g  committinir  of  the  se- 

or  of  highwayB  ,      «  .  « 

forerabrzziiogveral  oiFences  heremafter*mentioncd  was  one  of  the  sur- 

totned*or"re-   v^y^^s  ^f  ^^  highways  of  the  parish  of aforesaid, 

pairing  tiiero,    in  the  county  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  that 

publiTiabour?  ^®  **^^  ^'  ^^^  ^  being  such  surveyor  of  the  highways  as 
en,&c.+  aforesaid,  not  regarding  his  duty  in  that  behalf^  but 
minding  and  intending  to  promote  his  own  private  gain 
and  emolument,  at  the  expencc  of  the  inhabitants  of  the 
said  parish  on,  &c.  and  so  forth,  and  on  sixty  other  days 
and  times  then  next  following,  at,  &c.  aforesaid,  unlaw- 
iuUy,  wilfully,  and  corruptly,  by  colour  of  his  said  office 
of  surveyor  of  the  highways  as  aforesaid,  did  cause  and 
procure  divers,  to  wit,  fifty  cartloads  of  gravel,  and  other 
materials,  which  had  been  then  and  there  dug  and  got  at 
the  costs  and  charges  of  the  inhabitants  of  the  said  parish, 
for  the  purpose  of  repairing  the  public  common  highways 
of  the  said  parish,  and  which  ought  then  and  there  to  have 
been  laid  upon  and  used  in  the  repairs  of  such  highways, 
to  be  carried  and  conveyed  to  certain  gardens,  lands,  and 
grounds  of  the  said  W.  R.  within  the  said  parish,  and 
there  to  be  laid,  spread,  and  used  for  his  own  private  gain 
and  emolument,  and  did  then  and  there  unlawfully,  wil- 
fully,   and  corruptly,  by  colour  of  his  said  office,  cause 


•  The  statute  declares,  this  offence  to  be  a  misdemeanor,  punishable 
by  transportation  not  exceeding  14  years,  or  by  such  other  punishment 
as  the  court  in  misdemeanors  in  general  have  discretion  to  inflict.  ^ 

i-  This  indictment  (from  3  Chit.  C.  L.  666.)  is  not  on  any  statute,  hot 
for  an  embezzlement  and  misdemeanor  at  common  law,  by  a  person  in 
office^  committed  virtute  officii ;  and  introduced  here  as  particularly 
applicable  to  cases  of  embezzlement,  of  a  kind  frequently  arising  in 
country  practice  ;  to  which,  as  has  been  more  than  once  observed^  this 
volume  is  peculiarly  dedicated. 
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and  procure  divers  labourers,  to  wit,  &c.  [naming  /A^m,] 
then  and  there  hired  and  retained  at  the  costs  and  charges 
of  the  said  inhabitants  of  the  said  parish  to  get  and  carry 
gravel  and  materials  for  the  purpose  of  repairing  and  to 
repair  the  highways  of  the  said  parish,  under  the  direction 
of  the  surveyors  of  the  highways  of  the  said  parish,  to  be 
employed  in  the  carrying  and  conveying  the  said  gravel 
and  other  materials  to  the  said  gardens,  lands,  and  gi^ounds 
of  the  said  W.  R.  and  in  there  laying,  spreading,  and 
using  the  same  for  the  private  gain  and  emolument  of  the 
said  W.  R.  when  such  labourers  ought  to  have  been  then 
and  there  employed,  getting  gravel  and  other  materials  for* 
the  purpose  of  repairing,  and  in  the  repairing  such  highways, 
and  also  did  then  and  there  unlawfully,  wilfully,  and  cor- 
^^Ij)  hy  colour  of  his  said  office,  cause  and  procure  divers 
teams  furnished  with  horses  and  other  cattle,  and  with  men 
to  attend  the  same,  which  had  been  then  and  there  duly 
sent  by  divers  inhabitants  and  occupiers  of  lands,  tene- 
ments, and  hereditaments  within  the  said  parish,  to  wit,* 
by,  &c.  [naming  them]  to  perform  statute  duty  for  and  in 
the  repair  of  the  said  highways  under  the  direction  of  the 
surveyors  of  the  highways  of  the  said  parish,  to  be  em- 
ployed in  the  carrying  and  conveying  of  the  said  gravel 
and  other  materials  to  the  said  lands,  gardens,  and  ground 
of  the  said  W.  R.  and  in  there  laying,  spreading,  and 
using  the  same  for  the  private  gain  and  emolument  of  the 
said  W.  R.  when  such  teams  and  men  attending  the  same 
ought  to  have  been  then  and  there  employed  in  getting, 
loading,  and  conveying  gravel  and  other  materials,  for  the 
purpose  of  repairing,  and  in  the  repairing  such  highways, 
contrary  to  the  duty  of  the  said  W.  R.  as  such  surveyor 
of  the  highways  as  aforesaid,  to  the  evil  example,  &c.  and 
against  the  peace,  &c. 

[Second  count  onli/  for  procuring  gravel  dug  for  the  pur- 
poses  of  repairing  to  be  taken  to  his  own  premises*  Third 
count  for  proairing  the  public  labourers  to  carry  gravel  for 
him.  Fourth  count  employing  the  teams  sent  to  perform  sta^ 
^e  duty  to  carry  gravel  for  him,  Ffth  count  f6r  employing 
Ae  public  labourers  to  dig  muck  and  dirt,  and  convey  it  for 
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himself.  Sixth  count,  for  employing  teams  for  the  same 
purpose.^ 
8«vrntb  count.  And  the  jurors,  &c.  do  further  present,  tliac  the  said 
themvdro"*  ^'  ^'  ^^  being  such  surveyor  of  the  highways  as  afore- 
for  tbc  parish,  said,  not  regarding  his  duty  in  that  behalf,  but  minding 
and  intending  as  aforesaid,  on  the  said,  &c.  and  on  sixty 
other  days  and  times  then  next  following  at,  &c.  aforesaid, 
unlawfully,  wilfully,  and  corruptly,  by  colour  of  his  said 
office,  did  cause  and  procure  divers  other,  to  wit,  one 
hundred  other  loads  of  gravel  and  other  materials,  which 
had  been  then  and  there  dug  and  got  at  the  costs  and 
charges  of  the  inhabitants  of  the  said  parish,  for  the  pur- 
pose of  repairing  the  public  common  highways  of  the  said 
parish,  and  which  then  and  there  ought  to  have  been  laid 
upon  and  used  in  the  repairs  of  such  highw^ays  as  aforesaid 
to  be  carried  and  conveyed  to  a  certain  place,  called  Queen 
Street,  within  the  said  parish,  not  being  one  of  the  public 
highways  of  the  said  parish,  and  there  to  be  laid,  spread, 
and  used  for  his  own  private  accommodation,  gain,  and 
edfiolument,  contrary  to  the  duty  of  the  said  W.  R.  as  such 
surveyor  of  the  highways  as  aforesaid,  to  the  evil  example^ 
&c.  and  against  the  peace,  &c. 


ESCAPE  AND  RESCUE.* 

Escape. 

A|(ainitacoD.  County  of \      The  jurors  for  our  Lord  the  King 

ligeniiy"pe"*'^'         ('^  ^^')        ^  upou  their  oath  present,  that  on  the 
mittiogapersoo Jav  of in  the year  of  the  reiim  of  our 

to  escape,  who  •'  ^  ^3 

waj  arrested  - 

for  a  misde- 
meanor in  •  Escape,  in  general,  is  understood  where  any  perFOo,  who  being 
•f  a  miod    ***    under  lawful  arrest,  and  restrained  of  his  liberty,  either  violently,  or  pri- 
vately, evades  such  arrest  and  restraint,  or  is  sufi'ered  to  go  at  large  before 
delivery  by  due  course  of  law.    2  Bacon's  Abr.  233. 

And  these  escapes  are  of  three  kinds :  1st,  by  the  person  that  hath 
the  felon  in  his  custody,  which  is  properly  an  escape  ;  Sdly,  when  the 
escape  is  caused  by  a  stranger,  which  is  ordinarily  called  a  rescue;  and 
Sdly,  by  the  party  himself,  which  is  of  two  kinds,  viz.  Ist,  without  any 
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Sovereign  Lord  George  the  Third,  King  of  the  united  king- 
dom of  Great  Britain,  8cc.  at  the  parish  of  R.,  in  the  county 
of  N.,  one  S.  O.  came  before  A.  B.,  Esq.  then  and  yet  one 


act  of  force,  which  is  a  simple  escape;  and  Sdly,  with  an  act  of  force, 
viz.  by  breach  of  prison.     1  Hale,  SQO.     2  Hawk.  c.  18. 

Rescdb  is  where  a  stranger  forcibly  frees  another  from  an  arrest,  or 
some  illegal  commitment.  Co.  Lit.  ]60.  Fitz.  Nat.  Brev.  226.  To 
which  may  be  added,  the  offence  of  forcibly  rescuing  goods  distrained  for 
rent ;  and  cattle  impounded  for  damage.     Russel,  C.  &  M.  523. 

And  ihe  hindrance  of  a  person  to  be  arrested  that  has  committed 
felony,  is  a  very  high  misdemeanor,  and  punishable  by  fine  and  im- 
priionmcnt.     1  Hale,  doG.    2  Hawlc.  c.  21. 

But  where  the  party  is  arrested  and  in  actual  custody  Jor  felony ,  or 
su&picion  of  felony,  the  rescuing  of  him  is  also  felony  by  the  common 
law.     1  Hale,  6o6. 

To  constitute  an  escape,  there  roust  be  an  actual  arrest ;  and  therefore 
if  an  officer,  having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a 
bouse,  and  challenge  him  as  his  prisoner,  but  never  actually  have  him  in 
custody,  and  the  party  gets  free,  the  officet  cannot  be  charged  with  an 
escape.     2  Hawk.  c.  IQ.  §  1. 

And,  as  there  must  be  an  actual  arrest,  such  arrest  must  also  be 
justifiable  ;  for  it  be  either  for  a  supposed  crime,  where  no  such  crime 
was  committed,  and  the  party  never  indicted  nor  appealed,  or  for  such 
a  slight  suspicion  of  an  actual  crime,  and  by  such  an  irregular  mittimus, 
2s  will  neither  justify  the  arrest  nor  imprisonment,  the  officer  is  not  guilty 
of  an  escape  by  suffering  the  prisoner  to  go  at  large. 

And  wherever  an  officer  who  hath  the  custody  of  a  prisoner,  charged 
with,  and  guilty  of  a  capital  offence,  doth  knowingly  give  him  his  li- 
berty, with  an  intent  to  save  htm  either  from  his  trial  or  execution,  he  is 
guilty  of  a  voluntary  escape,  and  thereby  involved  in  the  guilt  of  the 
ttme  crime  of  which  the  prisoner  was  guilty.    2  Hawk.  c.  IQ.  §  10. 

fiut  a  negligent  escape  is  where  the  party  arrested  or  imprisoned  doth 
escape  against  the  will  of  him  that  arrested  or  imprisoned  him,  and  is 
not  freshly  pursued  and  taken  again  before  he  hath  lost  the  sight  of  him. 
DalL510. 

And  it  is  enacted,  by  1  Ric.  ^.^  c.  3.  TliZX,  justices  of  peace  shall  have 
authority  to  inquire  in  sessions  of  all  manner  qf  escapes,  of  every  person 
errested  and  imprisoned  for  felony. 

And  it  it  enacted  by  1 9  Geo.  3.  c.  74.  §  66,  and  31  Geo.  3.  c.  46.  §  3. 
That  if  any  person  having  the  custody  of  any  offender  ordered  to  hard 
Idour  (instead  of  being  capitally  punished  or  transported,  IQ  Geo.  3. 
e.  74.  §  6d),  in  any  place  of  confinement,  or  being  employed  by  the 
person  having  such  custody,  as  a  keeper,  under  keeper,  turnkey,  assistant. 
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of  ilic  justices  of  our  said  Lord  the  King,  assigned  to  keep 
the  peace  of  our  said  Lord  the  King  in  and  for  the  county 
of  N.,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdeeds,  committed  in  the  same  county ; 
and  the  said  S.  O.  did  then  and  there,  on  his  oath,  before 
the  same  justice,  charge,  accuse,  and  give  information 
against  one  M.  M.,  of  the  parish  aforesaid,  in  the  county 
aforesaid,  yeoman,  for  a  certain  misdemeanor,  in  taking 
fish  out  of  the  pond  of  one  P.  Q.,  Esq.,  at  D.,  in  the  said 
county  of  N. ;  whereupon  he  the  said  A.  B.,  the  justice 
aforesaid,  did  then  and  there,  to  wit,  at  the  parish  of  R. 
aforesaid,  in  the  county  aforesaid,  make  a  certain  warrant, 
under  his  hand  and  seal,  in  due  form  of4aw,  directed  to  the 
constable  of  the  parish  of  R.,  aforesaid,  in  the  county  afore^ 
said,  thereby  requiring  them  to  take  the  body  of  the  said 
M.  M.,  and  bring  him  before  the  said  A.  B.,  the  justice 
aforesaid,  to  answer  to  such  matters  and  things  as  should 
be  alledged  agaiqst  him,  touching  the  said  offence;  which 
said  warrant  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  D.  aforesaid,  in  the  couqty  aforesaid,  was  de» 
liyered  to  one  H.  W.,  then  being  one  of  the  constables  of 
the  said  parish  of  R.,  in  due  form  of  law  to  be  executed ; 
by  virtue  of  which  said  warrant,  the  said  H.  W.  afterwards, 
to  wit,  on  the  said day  of in  the  year  aforesaid, 


or  guard,  shall  voluntarily  permit  such  oOender  to  escape,  such  person 
shall  be  guilty  of  felony ;  and  if  any  person  ha?ing  such  custody ,  or  being 
so  employed  by  the  person  having  such  custody,  shall  negligently  per^ 
niit  such  oflfender  to  escape,  such  person  shall  be  guilty  of  a  misdemea- 
nor, and,  being  so  convicted,  shall  be  liable  to  fine  or  imprisonment, 
or  to  both,  at  the  discretion  of  the  court.  And  if  any  person  shall  tetcue 
^^y  offender  ordered  to  hard  labour  (instead  of  being  capitally  punished, 
or  transported,  IQ  Geo.  3.  c.  74.  §  66),  in  any  place  of  confinement, 
either  during  his  conveyance  to  the  place  appointed  for  such  hard  labour, 
or  whilst  such  offender  shall  be  in  the  custody  of  the  person  under  whole 
care  he  shall  be  confined ;  or  if  any  person  shall  be  aiding  in  such  rescue, 
such  person  so  rescuing,  or  assisting,  shall  be  guilty  of  felony,  and  may 
be  ordered  to  hard  labour,  for  not  less  than  one,  nor  exceeding  five  years: 
or  if  any  person  shall  attempt  to  rescue  any  such  offender,  or  be  aiding 
and  assisting  in  any  such  attempt,  though  no  rescue  be  actually  made, 
such  person  so  convicted  shall  be  guilty  of  felony. 
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at  the  parish  of  R.  aforesaid,  in  the  said  county,  did  take 
and  arrest  the  body  of  the  said  M.  M.,  and  him  the  said 
M.  M.  in  his  custody,  for  the  cause  aforesaid,  had ;  ne- 
vertheless, the  said  H.  W.,  of  the  said  parish  of  R.,  in  the 
county  aforesaid,  yeoman,  afterwards,  to  wit,  on  the  said 

day  of in  the  year  aforesaid,  the  duty  of  his 

office  in  that  respect  not  regarding,  at  the  parish  of  R.,  in 
the  county  aforesaid,  unlawfully  and  negligently  (if  violently, 
say,  violently  and  contemptuously)  did  permit  and  suffer  the 
said  M .  M.  to  escape  and  go  at  lar^e  whithersoever  he 
would,  out  of  the  custody  of  him  the  said  H.  W.,  to  the 
great  hindrance  of  justice,  in  contempt  of  our  said  Lord  the 
King  and  his  laws,  and  against  the  peace,  &c/ 


County  of -^     That  on,  &c.  at,  &c.  one  T.  B.  I.  was  Against  a  con* 

[to  mt.)        S  brought  by  one  H.  P.,  then  bemg  one  of^^^^J^'^^^^ 
the  constables  of  the  same  parish,  before  W.  D.,  Esq.  then  mitting  a  man 
and  yet  being  one  of  the  justices,  &c*  and  the  said  T.  B.  I.  warcammUud 
then  and  there  was  charged  by  one  A.  B.,  spinster,  upon  ^^^  *  '*P** 
the  oath  of  the  said  A.  B.,  with  having  feloniously  ravished 
the  said  A.  B^  and  had  carnal  knowledge  of  her  body, 
against  her  will,  and  that  the  said  T.  B.  I.  then  and  tlicre 
was  examined  before  the  said  W.  D.  the  justice  aforesaid, 
touching  the  aforesaid  offence  to  him  as  above  charged, 
Dpon  which  the  said  W.  D.  so  being  such  justice  of  the  peace 
as  aforesaid,  did  then  and  there  make  s  certain  warrant, 
under  his  hand  and  seal,  in  due  form  of  law,  bearing  date, 

&c.  directed  to  the  keeper  of  the  gaol  at in  the  said 

county  of or  his  deputy,  commanding  him  the  said 

keeper,  or  his  deputy,  that  he  should  receive  into  his  cus- 
tody the  said  T.  B.  I.,  brought  before  him  and  charged, 
upon  the  oath  of  the  said  A.  B.,  with  the  premises  above 
specified,  and  the  said  justice,  by  the  aforesaid  warrant,  did 
command  the  keeper  of  the  said  gaol,  or  his  deputy,  to 
^ly  keep  him  there,  until  he  by  due  course  of  law  should 
^discharged;  which  said  warrant  afterwards,  to  wit,  on 
^said,  &c.  aforesaid,  was  delivered  to  the  said  H.  P.,  then 
and  there  being  one  of  the  constables  of  the  same  parish  as 
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aforesaid,  and  then  and  there  having  the  said  T.  B.  I.  b  his 
custody  for  the  cause  aforesaid,  and  the  said  H.  P.  was  then 
and  there  required  and  commanded  by  the  said  W.  D.  the 
aforesaid  justice,  immediately  to  convey  the  said  T.  B.  I.  to 

the  said  gaol  at and  to  deliver  him  the  said  T.  B.  L  to 

the  keeper  of  the  said  gaol,  or  his  deputy,  together  with  the 
warrant  aforesaid.  And  the  jurors  afores)Eiid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  H.  P.,  late 
of,  See.  aforesaid,  cordwainer,  afterwards,  to  wit,  on  the  said, 
&c.  aforesaid,  then  as  aforesaid  being  one  of  the  constables 
of  the  said  parish,  and  then  having  the  said  T.  B.  I.  in  his 
custody  for  the  cause  aforesaid,  at,  &c.  aforesaid,  the  said 
T.  B.  I.  out  of  the  custody  of  him  tlie  said  H.  P.  unlawfully 
and  negligently  did  permit  to  escape  and  go  at  large  whi- 
thersoever he  would,  whereby  the  said  T.  B.  I.  did  then  and 
there  escape  and  go  at  large  whithersoever  he  would,  to  wit, 
at,  8cc.  to  the  great  hindrance  of  justice,  to  the  evil  example, 
Sec.  and  against  the  peace.  Sec 


Against  a        County  of 7      That  on,  &a  W.  D.,  Esq.  then  being 

*^K«^»y  V"-  ('^  "^^'^        ^  ^"^  °^  *®  justices  of  our  said  Lord  the 

mittiof^  to        King,  assigned  to  keep  the  peace  of  our  said  Lord  the  King, 
MMr*com-"     ^"  and  for  the  said  county  of  N.,  and  also  to  hear  and  de- 
miued  to  his     termine  divers  felonies,  trespasses,  and  other  misdemeanors 
tneofa^ostice's  committed  in  the  same  county,  in  due  form  of  law,  did  make 
warrant  for      jjjg  warrant  of  conmiitment,  under  his  hand  and  seal,  to  wit, 
at,  8cc.  bearing  date  the  same  day  and  year  aforesaid,  directed 
to  the  keeper  of  the  common  gaol  at  N.  in  and  for  the  said 
county  of  N.,  by  which  said  warrant,  &c.  [here  recite  the  war- 
rant^'] as  by  the  same  warrant  more  fully  appears,  by  virtue 
of  which  said  warrant  of  commitment  afterwards,  to  wit,  on 
the  said,  &c.  at,  &c.  A.  B.  then  being  the  keeper  of  the  said 
common  gaol  of  the  said  county  of  N.,atN.  aforesaid,  did  re- 
ceive the  said  W.  M.  into  his  custody,  in  the  said  comnfon 
gaol  there  situate.     And  the  jurors,  &c.  that  the  said  A.  B., 
late  of,  &c.  yeoman,  so  being  keeper  of  the  said  common 
gaol,  and  having  the  said  W.  M.  in  his  custody  in  the  said 
common  gaol,  on  that  occasion,  afterwards,  to  wit,  on,  &c. 
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at,  &c.  unlawfully  and  negligently  did  permit  and  sufler  the 
said  W.  M.  (so  being  a  prisoner,  committed  to  the  said  gaol 
as  aforesaid)  to  escape  and  go  at  large  from  and  out  of  the 
custody  of  him  the  said  A.  B^  out  of  the  said  prison,  where- 
soever he  would,  whereby  the  said  W.  M.  did  then  and 
there  escape  out  of  the  said  prison,  and  go  at  large  whither- 
soever he  would,  to  the  great  hindrance  and  obstnicUon  of 
justice,  in  contempt,  &c.  to  the  evil  example,  8cc.  and 
against  the  peace,  &c. 


war* 


County  of •  ^     The  jurors,  &c.  that  one  W.  D.,  Esq.  Airainst  ifie 

{to  wit,)        J  then  being  one  of  the  justices,  &c.  in  due  ^"^"I'^y  ^^^ 
form  of  law  did  make  his  warrant  of  commitment,  under  his  for  a  mitde. 
hand  and  seal,  to  wit,  at,  &c.  bearing  date  the  same  day  and  ^^tns  a  '  ri- 
year  aforesaid,  directed  to  the  keeper  of  the  common  gaol  sonrr,  cfimmie- 
at  N.  in  and  for  the  said  county  of  N.,  by  which  said  warrant  l^jusUceC  wa 
of  commitment  the  said  keeper  was  required  to  receive,  &c.  ^aoc  for  petit 
[here  set  forth  the  mittimus,^  as  by  the  same  warrant  more  mlke^bU  ^ 
fully  appears,  by  virtue  of  which  said  warrant  of  commit-  ^^ 
meet  afterwards,  to  wit,  on  the  said,  &c.  at,  8cc.  6.  H.  then 
bebg  keeper  of  the  said  common  gaol  of  the  said  county  ofN^ 
at  N.  aforesaid,  did  receive  the  said  O.  O.  into  his  custody  in 
the  said  common  gaol  there  situate.  And  the  jurors,  &c.  that 
D.  M^  late  of,  8cc.  labourer,  well  knowing  the  premises,  after- 
wards, and  whilst  the  said  O.  O.  was  a  prisoner  as  aforesaid, 
for  the  cause  aforesaid,  to  wit,  on,  &c.  with  force  and  arms,  at, 
&c  unlawfully,  voluntarily,  and  unjustly  did  take,  and  cause' 
to  be  taken,  certain  irons,  chains,  and  fetters,  then  affixed 
and  fastened  upon  the  legs  of  the  said  O.  O.,  from  and  off 
the  same,  he  the  said  O.  O.  then  being  such  prisoner  as 
aforesaid,  and  also  did  permit  him  the  said  O.  O.  to  go  out 
at  a  certain  back  door  of  and  belonging  to  the  said  gaol, 
and  over  a  certain  wall  surrounding  and  inclosing  tlie  same, 
and  to  go  at  large  out  of  the  said  prison  wherelocver  he 
would,  he  the  said  D.  M.  then  and  there  having  the  custody 
and  keeping  of  the  keys  of  and  belonging  to  the  said  prison, 
whereby  the  said  O.  O.  did  then  aud  there  escape  out  of  the 
said  prison,  and  go  at  large  whithersoever  he  would.    And 
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89  the  jurors  aforesaid,  upon  their  o^th  aforesaid,  do  say, 
that  the  said  D.  M.,  then  and  there,  in  manner  and  form 
aforesaid,  was  aiding;  and  assisting  the  said  O.  O.  to  make 
liis  escape  from  and  out  of  the  said  prison,  to  the  great 
hindrance  and  obstruction  of  justice,  in  contempt,  &c.  to 
Second  count,  the  evil  example,  &c.  and  against  the  peace,  &c.  And  the 
jurors,  8u;.  that  the  said  O.  O.,  on  the  said,  &c.  was  lawfully 
committed  to  the  custody  of  the  said  G.  H.,  then  being 
keeper  of  his  said  Majesty's  gaol  of  and  for  the  said  county 
of  N.,  to  wit,  at,  8cc.  aforesaid,  by  virtue  of  a  certain  war- 
rant of  commitment,  duly  made,  under  the  hand  and  seal  of 
tlie  said  W.D.,  then  being  such  justice  as  aforesaid,  bearing 
date  the  same  day  and  year^last  aforesaid,  upon  and  in 
pursuance  of  a  certain  charge,  upon  oath,  made  by  tlie  said 
R.  R.  against  the  said  O.  O.,  to  and  before  him  the  said 
W.  D.,  being  such  justice  as  aforesaid,  alledging  that  the 
said  O.  O.  had  feloniously  stolen  and  carried  away  one 
leather  halter  of  him  the  said  R.  R.,  of  the  value  of  ten« 
pence,  from  and  out  of  a  certain  stable  of  him  the  said 
R.  R.,  situate,  at,  &c^  and  by  which  said  last  mentioned 
warrant  the  said  G.  H.  was  required  safely  to  keep  the  said 
O.  O.  until  the  then  next  general  quarter  session  of  the 
peace,  to  be  holden  in  and  for  the  said  county  of  N.,  or  until 
he  should  be  thence  delivered  by  due  course  of  law,  as  by 
the  said  last  mentioned  warrant  more  fully  appears.  And 
die  jurors  aforesaid,  on  their  oath  aforesaid,  .do  further 
present,  that  the  said  D.  M.,  so  having  the  custody  and 
•keeping  of  the  said  keys  as  aforesaid,  and  well  knowing  the 
said  last  mentioned  premises,  afterwards,  to  wit,  on,  &c. 
aforesaid,  with  force  and  arms,  at,  vice,  unlawfully,  volun- 
tarily, and  contemptuously  did  permit  and  suffer  the  said 
O.  O.,  then  being  a  prisoner  in  the  said  gaol,  under  the 
custody  of  the  said  G.  H.,  by  virtue  of  the  said  last  men- 
tioned warrant,  for  the  cause  last  aforesaid,  to  escape  and 
go  at  large  out  of  the  said  gaol  wheresoever  he  would, 
without  the  knowledge,  privity,  or  consent  of  the  said 
G.  H.,  being  such  keeper  as  aforesaid,  and  without  any 
lawful  authority  whatsoever;  whereby  the  said  O.  O.  did 
then  and  there  escape  out  of  the  said  prison  and  go  at 
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large  whithersoever  he  would,  to  the  great  hindrance  and 
obstruction  of  justice,  in  contempt  of  our  said  Lord  the 
King  and  his  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace,  &c. 


Omnty  of -^     That   B.  and  R.  being  respectively  Against  a  con. 

(to  wit.)        J  watchmen,  lawfully  appointed  and  era- ]|^^!«h  for^anf- 
ployed  in  and  for  the  parish  of. .  • .  , .  in  the  city  of . . . . : .  f«"n«  persons, 

in  the  county  of and  in  the  execution  of  their  office  watchmen  had 

as  such  watchmen,  on,  &c.  between  the  hours  of  two  and  f»»*«"gh*  •<»  h»« 
three  of  the  clock,  in  the  morning  of  the  same  day,  at,  &c.  house,  to  go  at 
aforesaid,  and  durinfi^  the  time  of  their  watchinff  there,  did  **'^8*'  and  for 

°     ,  ,  .  compounding 

arrest  and  apprehend  divers,  to  wit,  two  disorderly  persons,  with  them  for 
whose  names  were  to  them  the  said  B.  and  R.  watchmen  ""^^^y* 
as  aforesaid,  and  still  are,  unknown,  being  then  and  there 
respectively  found  within  the  said  last  mentioned  parish, 
disturbing  the  public  peace,  and  did  then  and  there  take 
and  convey  the  said  two  persons,  so  arrested  and  appre- 
hended, to  a  certain  watchhouse  in  the  said  last  mentioned 
parish,  and  did  then  and  there  deliver  them,  as  soon  as  con- 
veniently might  be,  into  the  custody  of  O.  O.,  late  of,  &c. 
(the  said  O.O.  then  and  there  being  one  of  the  constables  of 
and  for  the  said  parish,  and  in  the  execution  of  his  office  as 
constable  of  the  night  at  and  in  the  said  watchhouse,)  in 
order  that  the  said  two  persons  might  be  there,  to  wit,  in  the 
said  watchhouse,  or  in  some  proper  place  of  safety,  secured 
and  detained  until  they,  the  said  two  persons,  could  be  con- 
veniently conveyed  before  some  or  one  of  his  Majesty's  jus- 
tices of  the  peace,  in  and  for  the  said  city  of aforesaid, 

to  be  dealt  with  according  to  law  for  their  said  offence ;  and 
although  the  said  CX  O.  then  and  there  took  charge  of  the 
said  two  persons  so  apprehended  and  delivered  to  him  as 
aforesaid ;  yet  the  said  O.  O.,  so  being  such  constable 
as  aforesaid,  not  further  rejgarding  the  duty  of  his  office  as 
such  constable,  but  neglecting  the  same,  did  not,  nor 
would,  dispose  of  the  said  two  persons  according  to  law,  but 
(m  the  contrary  thereof,  he  the  said  O.  O.  afterwards,  to 
wit, 'on,  8cG.  aforesaid,  at,  &c.  aforesaid,  unlawflilly  and 
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wilfully  discharged  the  said  two  persons  from  snd  out  of  his 
custody,  and  suffered  and  permitted  them  to  escape  and  go 
at  large  wheresoever  they  would,  before  they  had  been  con- 
veyed before  one  or  more  of  his  said  Majesty's  justices  o( 

the  peace  in  and  tor  the  said  city  oH to  be  dealt  with 

according  to  law  for  their  said  offence^  [and  afterwards,  and 
before  the  said  two  persons,  or  any  of  them,  had  been  con- 
veyed before  one  or  more  of  his  said  Majesty's  justices  of 
the  peace  for  the  purpose  aforesaid,  to  wit,  on,  &c.  aforesaid, 
at,  &c«  aforesaid,  he  the  said  O.  O.  so  being  such  con- 
stable as  aforesaid,  unlawfully  and  wickedly  compounded 
tlie  said  offence  ;  that  is  to  say,  by  then  and  there  receiving 
and  taking  the  sum  often  shillings  of  lawful,  &c.  as  and  by 
way  of  composition  for  the  same,]  contrary  to  his  duty  in 
that  behalf,  to  the  great  damage  and  hindrance  of  public 
justice^  to  the  evil  example,  &c.  and  against  the  peace,  Sec. 
[Second  count  same  as  firsts  leaving  out  what  is  contained 
Third  count,  wUhin  the  bracketsJ]  And  the  jurors,  &c.  that  afterwards 
mooe** from^  and  before  the  said  last  mentioned  two  persons,  or  either  of 
ooe  of  tbem.  them,  had  been  conveyed  before  one  or  more  of  his  Majesty's 
justices  of  the  peace  for  the  purposes  aforesaid,  to  wit,  on 
the  same,  &c.  aforesaid,  at,  &c.  aforesaid,  the  said  O.  O.  un- 
lawfully, corruptly,  deceitfully,  and  extorliously,  for  wicked 
lucre  and  gain,  and  contrary  to  the  duty  of  his  office  as  such 
constable  as  last  aforesaid,  did  extort,  receive,  and  take 
of  and  from  one  of  the  said  last  mentioned  persons  whose 

name  is  to  the  jurors  aforesaid  unknown,  the  sum  of 

shillings  {or  as  the  case  may  be^)  of  like  lawful  money,  as 
and  by  way  of  gratuity  and  reward  to  him  the  said  0. 0. 
for  not  conveying  the  said  last  mentioned  two  persons,  or 
either  of  them,  before  one  or  more  of  his  said  Majestj^'s 

justices  of  the  peace  in  and  for  the  said  county  of to 

be  dealt  with  according  to  law  for  their  said  last  mentioned 
offence;  in  contempt,  &c«  to  the  evil  example,  &c.  and 
against  the  peace^  &c. 


lodlctaent       County  of 1      That  heretofore,  to  wit,  on,  &c  at, 

for  felony,  on  ^^^  ^^^^^  J  g^^^  y^   jj    j^^  ^j^^  ^^^  ^^^  ^^f  the 
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josfices  of  the  peace  of  our  said  Lord  the  King,  assigned,  16  Geo.  9. 
&c  in  due  form  o(  law,  did  make  his  warrant  of  commit-  cimveyiofffiiei 
mcnt  under  his  hand  and  seal  bearinir  date  the  same  day  !"«o  «  Pf"®«^ 
and  year  aforesaid  directed  (amongst  other  tbmgs)  to  the  mriiitatr  dw 

keeper  of  his  Majesty's  goal  in  the  town  of (the  same  "^^J^/ 

being  the  common  gaol  of  our  said  Lord  the  King,  in  and 


*  The  offence  of  asststing  a  felon  in  making  an  actual  escape  is  a  fe^- 
boy  at  common  law»  but  not  if  it  be  ineffectual,  S  Leach,  671-    The 
l6  Geo.  2.  c.  31.  enacts  that  *'  if  any  person  shall  by  any  means  what- 
ioerer  be  aiding  or  assisting  to  any  prisoner  to  attempt  to  make  his  or 
ber  escape,  from  any  gaol,  although  no  escape  be  actually  made,  in 
case  such  prisoner  then  was  attainted  or  convicted  of  treason,  or  any 
felony  except  petty  larceny,  or  lawfully  committed  to,  or  detained  in, 
any  gaol  for  treason  or  any  felony,  etecepi  petty  larceny^  expressed  in 
the  warrant  of  commitment  or  detainer,  every  person  so  offending,  and 
being  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  guilty 
«//«/oiijr,  and  shall  be  trans|x>rtcd  for  the  term  of  seven  years  $  and  in 
case  such  prisoner  then  was  convicted  of,  committed  to,  or  detained  in 
any  goal  for  petty  larceny ^  or  any  other  crime,  not  being  treason  or 
ielony,  expressed  in  the  warrant  of  commitment  or  detainer  as  aforesaid, 
or  then  was  in  gaol  upon  any  process  whatsoever,  for  any  debt,  da- 
Bsges,  costs,  sum  or  sums  of  money,  amounting  in  (he  whole  to  the 
ittm  of  one  hundred  poanda,  eirery  person  so  offending  as  aforesaid,  an4 
bdog  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  to  be 
saihy  of  a  misdemeanor  for  which  he  or  she  shall  be  liable  to  a  fine 
and  imprisonment."    The  second  section  further  provides  "  that  if  any 
person  shall  after  the  same  day  con%'ey  or  cause  to  be  conveyed  into  any 
gaol  or  prison,  any  vizor  or  other  disguise,  or  any  instrument  of  arms, 
proper  to  facilitate  the  escape  of  prisoners  ;  and  the  same  shall  deliver, 
or  cause  to  be  delivered,  to  any  prisoner  in  any  snch  gaol,  or  to  any  other 
person  there,  for  the  use  of  any  such  prisoner  without  the  eonsentor 
privity  of  the  keeper  or  underkeeper  of  any  such  gaol  or  prison  ;  any 
nch  person,  although  no  escape  or  attempt  to  escape  he  actually  made, 
diall  be  deemed  to  have  delivered  such  vizor  or  other  disguise,  instru- 
ment or  arms,  with  an  intent  to  aid  and  assist  such  prisoner  to  escape 
or  attempt  to  escape,  and  in  case  snch  prisoner  then  was  attainted  or 
coorictcd  of  treason,  or  any  felony,  except  petty  larceny,  or  lawfolly 
coBimitted  to  or  detained  in  any  auch  gaol  for  treason,  or  any  felony,  ex*» 
cept  petty  larceny,  expressed  in  the  warrant  of  commitment  or  detainer, 
*^  person  so  offending,  and  being  thereof  lawfully  convicted,  shall  in 
like  manner  be  deemed  and  adjudged  guilty  of  felony,  and  shall  be 
tnosported,  &c.  for  the  term  of  seven  years ;  but  in  case  the  prisoner  to 
vhom,  OK  for  whose  use,  such  vizor  or  disguise,  inatrument  or  armi^ 

Y  f 
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for  the  county  of aforesaid,  situate  in  the  parish  of 

in  the  town  aforesaid)  by  which  said  warrant  of 

commitment  the  said  justice  of  the  peace  did  require  the 
said  keeper  to  receive  into  his>custody  the  body  of  one  H. 
E.  who  was  therewith  sent  to  him  the  said  keeper  (the  said 
H.  E.  having  been  brought  before  him  the  said  justice,  and 
charged  upon  the  oath  of  B.S.,  Esq.  and  T.B.,  labourer, 
with  having  feloniously  stolen,  taken  and  carried  away  from 
and  out  of  a  certain  granary  of  him  the  said  B.  S.  situate  at 

D.  in  the  said  county  of a  certain  quantity  of  wheat  of 

tlie  value  of  five  pounds,  the  property  of  him  the  said  B.S.) 
and  him  safely  keep  until  he  should  be  discharged  from 
thence  by  due  course  of  law,  as  by  the  said  warrant  more 
fully  appears,  by  virtue  of  which  said  commitment  he  the 
said  H.  E.  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  was  conveyed,  committed,  and  delivered  to  his 
Majesty's  said  goal,  at  the  parish  aforesaid,  in  the  town 
and  county  aforesaid,  for  the  said  cause  in  the  said  warrant 
of  commitment  mentioned  and  expressed,  to  wit,  for  grand 
larceny,  and  was  kept  and  detained  therein  under  the  cus- 
tody of  one  W.  O.  then  being  keeper  of  the  said  goal,  for 
the  cause  aforesaid.    And  the  jurors  aforesaid,  upon  their 


shall  be  so  delivered,  then  was  convicted,  committed^  or  detained  for 
f>etty  larceny  or  any  other  crime  not  being  treason  or  felony,  expressed 
in  the  warrant  of  commitment  or  detainer,  or  upon  any  process  what- 
soever, for  any  debt,  damages,  costs,  sum  or  sums  of  money  amounting 
in  the  whole  to  the  sum  of  100/.  every  such  person  so  offending  and 
being  thereof  lawfully  convicted,  shall  be  deemed  and  adjudged  to  be 
guilty  of  a  misdemeanour  for  which  he  or  she  shall  be  in  like  manner 
li^ible  to  a  fine  and  imprisonment."  Thetlurd  lec/ton  makes  it  trans- 
portable felony  to  aid  or  assist  any  prisoner  to  attempt  to  make  his  es- 
cape from  any  officer  charged  to  convey  him  to  gaol,  by  a  warrant  for 
treason  or  felony,  except  petty  larceny,  or  to  aid  or  assist  any  felon  in 
^escaping  from  a  vessel  conveying  him  to  be  transported  under  a  lawful 
4iTder.  This  statute  does  not  extend  to  cases  where  the  prisoner  made  an 
actual  escape^  hut  only  to  an  unsucceseful  attempt  so  to  do,  R.  ».  Til- 
ley,  2  Leach,  759.  No  indictment  can  be  supported  on  this  act  where 
4he  original  commitment  was /or  suspicion  only,  1  Leach,  114,  363, 
401.  The  prosecution  must  be  commenced  within  a  year  after  the 
offeace  it  committed,  by.  §  4. 
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•  • 

oath  aforesaid,  do  further  present,  that  C.  G.,  late  of, -Sec. 
aforesaid,  blacksmith,  well  knowing  the  premises,  and  not 
regarding  the  laws  and  statutes  of  this  realm,  nor  fearing 
the  pains  and  penalties  therein  contained,  aflerwards,  on, 
&c.  with  force  and  arms  at,  8cc.  aforesaid,  feloniously  did 
convey  and  cause  to  be  conveyed  into  the  said  goal  two 
steel  files  and  one  iron  chisel,  being  instruments  proper  to 
&cilitate  the  escape  of  prisoners,  and  the  «aid  files  and 
chisel  being  such  instruments  as  aforesaid,  then  and  there 
feloniously  did  deliver  and  cause  to  be  delivered  to  the  said 
H.  £•  (he  the  said  H.  E.  then  and  there  being  a  prisoner 
in  the  said  goal,  and  there  lawfully  detained  for  the  felony 
and  larceny  aforesaid,  in  the  said  warrant  of  commitment 
above-mentioned  and  expressed)  without  the  consent  or 
privity  of  the  said  W.  O.  then  being  keeper  of  the  said  gaol 
(under  M.  M.  Esq.  then  sheriff  of  the  said  county  of. . . .) 
or  of  any  under  keeper  of  the  same  gaol,  which  said  files 
and  chisel  being  such  instruments  as  aforesaid,  were  then 
and  there  so  conveyed  into  the  said  gaol,  and  delivered  to 
the  said  H.  E.  as  aforesaid,  with  felonious  intent  to  aid  and 
assist  the  said  H.  E.*  so  being  such  prisoner,  and  in  cus- 
tody as  aforesaid,  to  escape  and  attempt  to  escape  from  out 
of  the  said  gaol,  against  the  form,  Sac.  and  against  th^ 
&c. 


S2& 


County  o/*. .  • . ;  •  -*      The  jurors  for  our  Lord  the  King,  Agaiofttwo 
(to  wit.)         S  upon   their   oath  present,  that  on  the  ?«crn/from 

day  of in  the year  of  the  reign  of  a  <;oo8tabiea 

our  Sovereign  Lord  George  the  Third,  King  of  the  united  ?u3y  ?or"a 
kingdom  of  Great  Britoin,  &c.  T.  R.  Esq.  one  of  the  jus-  a>5auU. 
tices  of  our  said  Lord  the  King  assigned  to  keep  the  peace 
in  and  for  the  said  county  of and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  misdenieanors, 
in  the  said  county  committed,  did  issue,  make,  direct,  and 
deliver,  a  warrant  or  precept  in  writing  to  W.  C.  of 

*Tlie  iodictnient  moat  state,  that  the  instruments  were  conveyed 
"iib  a  design  to  effectuate  the  escape,  2  Hawk.  c.  21.  note. 
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lb  the  county  aforesaid,  yeoman,  one  of  the  constables  of 

in  the  county  aforesaid,  by  which  said  warrant  he 

the  said  W.  C.  the  constable  aforesaid,  was  commanded  to 

take  the  body  of  D.  D.,  late  of and  bring  him  the 

said  D.  D.  before  the  said  T.  R.  to  be  examined  by  him 
the  said  T.  K.  concerning  an  assault  said  to  have  been 

committed  by  him  the  said  D.  D.  upon  B.  G.  J.  of 

which  said  W.  C.  the  constable  aforesaid,  afterwards,  that 

is  to  say,  on  the <day  of in  the  year  aforesaid, 

at aforesaid,  in  the  county  aforesaid,  by  virtue  of 

the  said  warrant,  did  take  and  arrest  him  the  said  D.  D.  for 
the  cause  aforesaid,  and  him  the  said  D.  D.  in  his  custody, 
by  virtue  of  the  said  warrant,  then  and  there  had ;  and 
that  R.  R.,  late  of aforesaid,  in  the  county  afore- 
said, yeoman,  and  S.  R.,  late  qf  the  same  place,  yeoman, 
well  knowing  the  said  D.  D.  so  to  be  arrested  as  aforesaid, 

afterwards,  to  wit,  on  the  said day  of in  the 

year  aforesaid,  at aforesaid,  in  the  county  aforesaid, 

with  force  and  arms,  in  and  upon  the  said  W.  C,  the  con- 
stable aforesaid,  then  and  there  being  in  th^  peace  of  God 
and  of  our  said  Lord  the  King,  and  in  the  execution  of 
his  said  office,  did  make  an  assault,  and  him  the  said  D.  D. 
then  and  there  did  beat,  wound,  and  ill-treat ;  and  that  the 
said  R.  R.  and  S.  R.  him  the  said  D.  D.,  out  of  the  cus- 
tody of  him  the  said  W.  C,  and  against  the  will  of  the  said 
.  W.  C,  then  and  there,  with  force  and  arms,  unlawfully 
did  rescue  and  put  at  large,  to  go  wheresoever  he  woakl ; 
and  that  the  said  D.  D.  himself,  out  of  the  custody  of  the 
said  W.  C,  and  against  the  will  of  the  said  W.  C^  then 
and  there,  with  force  and  arms,  unlawfully  did  rescue  and 
escape  at  large,  wheresoever  he  would  go,  in  contempt  of 
our  said  Lord  the  King,  and  his  laws,  to  the  great  damage 
of  the  said  W.  C,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  said  Lord 
the  King,  his  crown  and  dignity. 


For  mcuinif    Qoy^^ly  ^j -%    '  That  on,  &c.  one  M.  D.,  late  of,  &c. 

traitiHror  (^^  wit^       J  in  duc  form  of  law,  did  take  and  dis- 


rent  of  a  hoase. 
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train  one  oak  table  of  the  value  of  ten  shillings,  and  one 
feather  bed  of  the  value  of  thirty  shillings,  and  one  clock 
of  the  value  of  two  pounds,  of  the  goods  and  chattels  of  one 
W.  H.,  labourer,  then  being  in  a  certain  dwelling  house 
of  the  said  M.  D.  situate  in,  &c.  aforesaid,  which  same 
distress  was  taken  by  him  the  said  M.  D.  for  the  sum  of 
five  pounds,  being  then  due  for  rent,  for  one  who\e  year, 
in  arrear  from  the  said  W.  H.  to  him  the  said  M.  D.  for 
the  house  aforesaid;  and  that  the  said  M.  D«  the  said 
goods  and  chattels  then  and  there  had,  and  lawfully  de- 
tained in  his  custody  for  the  cause  aforesaid.     And  the 
jurors,  &c.  do  further  present,  that  N.  W.,  late  of,  &c. 
afterwards,  to  wit,  on  the  said,  &c.  with  force  and  arms, 
at,  &C.  aforesaid,  the  said  goods  and  chattels,  so  as  afore- 
said by  the  said  M.  D.  taken  and  distrained,  and  in  the 
custody  of  him  the  said  M,  D.  then  and 'there  lawfully 
being,  from  and  out  of  the  custody,  and  against  the  will  of 
him  the  said  M.  D.  then  and  there  unlawfully,  and  in- 
juriously did  rescue,  take,  and  carry  away,  (the  said  sum 
of  five  pounds,  for  the  rent  in  arrear,  as  aforesaid  due,  nor 
any  part  thereof  being  then  paid)  and  other  wrongs  to  the 
fiaid  M.  D.  then  and  there  did,  to  the  great  damage  of  the 
said  M.  D.  and  against  the  peace,  &c* 


County  of •  .1      That  on,  &c.  and  continually,  af^  Another  for 

{to  wit.)         J  terwards,  until,  &c.  one  J.  D.  did  J^^^lHi'f^f *- 
hold  of  one  J.  M.  a  certain  lodging  room,  being  part  and  cuing  goods 
parcel  of  a  certain  messuage,  situate,  8cc.  by  demise  from  the  renrof  a 
laid  J.  M«  at,  and  under  the  r«it  of,  8cc.  by  the  year  pay-  lodger, 
able  quarterly;  and  that  on  the  said,  &c.  the  sum  of.  Sec. 
for  one  year's  rent  of  the  said  room,  ending  on  the  said,  8cc. 
became  and  was  due,  and  in  arrear  from  the  said  J.  D.  to 
the  said  J.  M.  whereupon,  on,  Sec.  at,  &c.  aforesaid,  the 


*  The  civil  lemedy  by  2  Wm.  &  Mary  (whereby  treble  damages  and 
coiu  are  recoTerable  for  rescae  of  goods  distrained,  and  also  im- 
poQadcd)  is  the  asoal  remedy  resorted  to«  bat  nevertheless  these  indict- 
ttcnti  win  lis. 
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said  J.  M.  in  due  form  of  law,  did  take,  seize,  and  distrain, 
divers  goods  and  chattels  of  the  said  J.  D.  hereinafter  spe- 
cified, and  set  forth,  to  the  value  of,  &c.  for  the  said  sum 
of^  &c.  for  rent  as  aforesaid,  so  as  aforesaid  due,  and  in  ar- 
rear,  and  that  one  A.  B.  was  by  the  said  J.  M.  on  the  said, 
&c.  at,  &c.  aforesaid,  put  in  possession  of  the  said  goods 
and  chattels,  which  said  goods  and  chattels  so  as  aforesaid 
taken,  seized,  and  distrained,  were  as  follows,  to  wit.  Inhere 
set  out  the  goods,]  And  the  jurors,  Sec.  do  further  present, 
that  one  J.  C,  late  of,  &c.  aforesaid,  together  with  divers 
other  malefactors,  to  the  jurors  aforesaid  as  yet  unknown, 
on.  Sec.  with  force  and  arms,  &,c.  at,  &c.  aforesaid,  in 
and  upon  the  said  A.  B.  in  the  peace  of  God  and  our 
.said  Lord  the  King,  then  and  there  being,  did  make  an 
assault,  and  the  said  goods  and  chattels,  so  as  aforesaid,  for 
the  cause  aforesaid  taken,  seized,  and  distrained,  and  then 
and  there  being  in  the  custody  and  possession  of  the  said 
A.  B.  from  and  out  of  the  custody  and  possession,  and 
against  the  will  of  the  said  A.  B.  unlawfully  and  injuri- 
ously did  rescue,  and  the  said  A.  B.  from  and  out  of  the 
custody  and  pos«^ession  of  the  said  goods  and  chattels,  then 
and  there  with  force  and  arms,  at,  &c.  aforesaid,  unlaw- 
fully, unjustly,  and  against  the  will  of  the  said  A.  B.  did 
force  and  drive  away  (the  said  sum  of,  &c.  so  due  for  rent 
as  aforesaid,  or  any  part  thereof,  not  being  then  paid  or 
satisfied  to  the  said  J.  M.)  and  other  wrongs,  to  the  said 
J.  M.  and  A.  B.  then  and  there  did,  to  the  great  damage  of 
Second  count,  the  said  J.  M.  and  A.  B.  and  against  the  peace,  8cc«  That 
the  said  J.  C,  together  with  divers  malefactors  to  the  jurors 
aforesaid  as  yet  unknown,  on  the  said,  8cc  with  force  and 
arms,  at,  &c.  aforesaid  in  and  upon  the  said  A.  B.  in 
the  peace  of  God  and  our  said  Lord  the  King,  then  and 
there  being,  did  make  an  assault,  and  of  the  goods  and 
chattels  of  the  said  J.  D.  then  lately  before,  to  wit,  on  the 
same  day  and  year  above  mentioned,  duly  and  lawfully 
taken,  seized,  and  distrained  by  the  said  J.  M.  for  the  sum 
of  forty  shillings,  then  due  from  the  said  J.  D.  to  the  said 
J,  M.  for  rent  in  arrear  (the  same  goods  and  chattels  then 
being  in  the  custody  and  possession  of  the  said  A*  B.)  from 
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and  oat  of  the  possession,  and  against  the  will  of  the  said 
A.  B.  then  and  there  with  force  and  arms  unlawfully  and. 
injuriously  did  rescue,  and  the  said  A.  B.  from  and  out  of 
the  custody  and  possession  of  the  said  goods  and  chattels, 
then  and  there,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  unlawfully,  injuriously,  and  against- 
the  will  of  the  said  A.  B.,  did  force  and  drive  away,  the 
sum  of  forty  shillings,  so  due  for  rent  as  aforesaid,  or  any. 
part  thereof,  not  being  then  paid  and  satisfied  to  the  said 
J.  M^  to  the  great  damage  of  the  said  J.  M.,  and  against  the 
peace^  &c. 


County  of i      That  on.  Sec,  and  continually  after-  For  an  assault 

{to  wit.)        S  wards,  until,  &c.  one  M.  E.,  did  hold  ^^^[73 
of  one  J.  W.,  a  certain  room  or  apartment,  with  theappur-  as  a  distress  for 
tenances,  being  part  and  parcel  of  a  certain  messuage  or  f^ia*  lent* 
dwelling  house  of  him  the  said  J.  W.  situate,  &c.  by  virtue  movai.  • 
of  a  certain  demise  thereof,  made  by  and  firom  the  said 
J.  W.  to  the  said  M.  E.,  at,  and  under  the  rent  of  fifteen 
shillings,  reserved  and  made  payable  by  the  said  demise,  to 
the  said  J.  W.  on  the  said,  &c.  and  that  on  the  said,  &c. 
the  said  sum  of  fifteen  shillings  was  due  in  arrear,  and  un- 
paid, for  the  rest  aforesaid,  by  virtue  of  the  said  demise  to 
him,  the  said  J.  W.     And  the  jurore,  &c.  do  further  pre- 
sent, that  the  said  M.  E.  on,  &c.  at,  &c.  aforesaid,  did  firau- 
dulently  and  clandestinely  convey  and  carry  off  from  the 
said  demised  premises,  his  goods  and  chattels,  that  is  to  say, 
one  pewter  dish,'  &c.  Ihere  mention  the  goods'}  of  the  value 

*  See  Starlcie,  389.  By  8  Ann,  c.  14.  it  is  enacted  that  in  case  any 
lessee  of  any  messuages,  tenements,  &c.  on  demise  whereof  any  rents 
shall  be  reserved  or  made  payable,  shall  fraudulently  and  clandestinely 
cQQT«y  and  carry  off  from  such  demised  premises,  his  goods  or  chattels 
with  inieni  to  prevent  the  landlord  or  lessor  from  distraining  the  same 
for  arrears  of  the  rent,  the  lessor  or  landlord,  or  his  agent,  within  five 
days,  may  take  and  seize  such  goods  and  chattels  wherever  they  may  be 
foond  as  a  distress,  and  sell  them  in  the  same  way  as  if  they  had  beea 
Kgolarly  dbtrained  on  the  premises;  and  by  11  Geo.  9.  c.  1 9.  st.  I, 
^  ume  is  enlarged  to  thirty  days.  So  that  rescuing  goods  seized  thus 
alter  a  fraudulent  removal^  is  a  similar  offence  to  rescuing  them  after  a 
regular  distress. 


9S0  ESCAPE   AND   RESCUE.' 

of  the  said  sum  of  fifteen  shillings,  with  intent  to  prevent 
&e  said  J.  W.  the  lessor  aforesaid,  from  distraining  the 
same  for  the  said  rent  so  reserved  in  arrear,  due  and  un* 
paid,  as  aforesaid ;  whereupon  the  said  J.  W.  afterwards, 
and  within  the  space  of  five  dajrs  next  ensuing  the  said  con- 
veying and  carrying  off  the  same  goods,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  did  find  the  said  goods  and  chattels,  and  the 
same  goods  and  chattels  so  found,  did  then  and  there  in 
due  form  of  law  seize  as  a  distress  for  the  said  rent  so  due, 
and  in  arrear  as  aforesaid,  and  being  also  then  unpaid,  and 
the  said  goods  and  chattels  in  his  custody  and  possession, 
for  the  cause  aforesaid,  then  and  there  had,  and  that  the 
said  M.  E^  late  of,  &c.  aforesaid,  and  S.  his  wife,  after* 
wards  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  in 
and  upon  the  said  J.  W^  in  the  peace  of  God,  and  our  said 
Lord  the  King,  then  and  there  being,  did  make  an  assault, 
and  the  said  goods  and  chattels  (so  as  aforesaid,  for  the 
cause  aforesaid  taken  and  seized)  out  of  the  possession,  and 
against  the  will  of  the  said  J.  W.,  unlawfully  and  inju- 
riously did  take,  rescue,  and  carry  away  (the  said  sum  of 
fifteen  shillings,  so  due  for  rent  as  aforesaid,  or  any  part 
thereof,  not  being  then  paid  or  satisfied,  to  the  said  J.  W.) 
and  other  wrongs,  to  the  said  J.  W.  then  and  there  did,  to 
the  great  damage  of  the  said  J.  W.,  and  against  the  peace 
of  our  said  Lord  the  King,  his  crown  and  dignity.  [^Here 
add  a  count  for  a  common  assault.'] 


For  a  r«fcne     County  of ^     That  H.  H.  on,  &c  at,  &c.  had  taken 

daiiiage%a-^°         {to  wU.)        J  and  distrained  a  certain  gelding,  then 
■aot,  before     betnff  in  a  certain  close  of  the  said  H.  H^  called,  &c. 

they  were  im-  ®  . 

|N>ao(]cd«  situate,  Ijdng,  and  being  in,  &c.  feeding,  and  depasturing 
upon  the  grass  there  then  growing,  and  doing  damage  there 
to  the  said  H.H.,  and  was  then  and  there  about  to  im- 
pound the  said  gelding,  as  for,  and  in  the  name  of,  a  dia* 
tress  for  the  said  damage,  so  there  done  and  doing  to  him 
the  said  H.  H^  according  to  the  law  and  custom  of  this 
realm.  And  the  jurors,  &c.  do  further  present,  that  W.  H. 
tate  of,  &c.  inn-keeper,  then  and  there,  and  whilst  the  sttd 
H.  H.  was  so  about  to  Impound  the  said  gelding  as  afore* 


ESCAPE  AND  KESCXTE. 

•ud,  to  wit^  on,  &c.  aForesaicI,  with  force  and  arms,  at,  &c. 
•foresaid,  did  unlawfully  rescue  the  said  gelding  from  and 
eut  of  the  custody  of  the  said  H.H.  and  did  then  and  there 
unlawfully  take,  lead,  and  drive  away  the  same,  to  the 
great  damage  of  the  said  H.  H.,  in  contempt,  &c,  to  the 
evil  and  pernicious  example,  &c.  and  against  the  peace, 
kc. 


isi 


County  of ^     That,  on,  &c.  at,  &c.  one  T.  O.  took  For  rcfcainf 

{io  wit.)         /and  djstrained  one  mare,  and  two  cots  lound"i'Mk«i* 
of  the  cattle  of  one  J.  B.,  late  of  the  parish  aforesaid,  yeo-  as  udmreif 
man,  of  the  price  of  twenty  pounds,  in  and  upon  a  certain  ^^u^^  **" 
close  or  parcel  of  land,  of  him  the  said  T.  ().,  called,  &c. 
situate  and  being  at,  &c.  aforesaid,  wrongfully  feeding  and 
depasturing  upon  the  grass,  growing  in  and  upon  the  said 
close  and  parcel  of  land,  and  doing  damage  to  him  the  said 
T.  O^  there  as  a  distress  for  the  damage,  then  and  there 
done  and  doing  by  the  said  cattle,  and  the  said  mare  and 
oolts  so  taken  and  distrained  as  aforesaid,  he  the  said  T.  O. 
on  the  same  day  and  year  aforesaid,  at,  &c.  aforesaid,  in 
the  common  pound  of  the  hundred  of  B.,  in  the  said  parish 
called  B.  pound,  impounded  and  kept,  and  detained  the 
same  in  the  said  common  pound  there  as  a  distress  for  the 
cause  aforesaid.     And  the  jurors,  &c.  do  further  present, 
that  the  said  mare  and  colts  being  so  impounded  and  re- 
maining in  the  said  common  pound,  there  as  a  distress  for 
the  cause  aforesaid,  the  said  J.  B.,  on,  &c.  aforesaid,  with 
&rce  and  arms,  at,  &c.  aforesaid,  the  said  common  pound 
broke  and  entered,  and  the  said  mare  and  colts  firom  and 
<mt  of  the  same,  without  the  licence  and  against  the  will*  of 
the  said  T.  O.  and  without  any  satisfaction  having  l)een  made 
to  the  said  T.  O.  for  the  said  damage  done  by  the  said 
niare  and  colts  as  aforesaid,  unlawfully  did  rescue,*  take, 
lead,  and  drive  away,  in  contempt,  &c.  to  the  evil  example^ 
tec  and  against  the  peace,  &c« 

*  Pound  breach  is  an  insult  to  public  justice,  and  as  snch  is  iadictabla 
St  commoQ  law.    S  Hawk.  c.  21*  '  Russel,  C.  &  M.  523. 


^^v  FORCIBLE  ENTRY  AND  DETAINER. 


FORCIBLE  ENTRY  AND  DETAINER.* 

For  a  forcible  C&unty  of \     That  A.  B.  late  of,  8tc.  and  C.  D. 

taineraicoml  ('^  ^^*)        /late  of,  &c.  together  with  divers  other 

BOO  law.        gvil  disposed  persons,  and  disturbers  of  the  peace  of  our 

said  Lord  the  King,  to  the  number  of  six  and  more,  whose 

names  to  the  jurors  aforesaid  are  as  yet  unknown,  on,  8u:*^ 

with  force  and  arms,  and  with  a  strong  handy  \  unlawfully, 

^  An  eDtry  may  be  said  to  be  forcible,  not  only  in  respect  of  a 
Tiolence  actually  done  to  the  person  of  a  man,  as  by  beating  him  if  he 
refuse  to  relinquish  his  possession,  but  also  in  respect  of  any  other 
violence  in  the  manner  of  the  entry,  as  by  breaking  open  the  doora  of  a 
house  whether  any  person  be  in  at  the  same  time,  or  not,  especially  if  it 
be  a  dwelling  house.  1  Hawk.  c.  64. 

And  forcible  entry  and  detiiner  arc  offences  at  the  common  law,  and 
the  prosecutor,  if  he  please,  may  proceed  in  that  way;  but  then  the 
indictment  ought  to  express  such  circumstances  as  that  it  may  appear 
upon  the  face  of  it  to  be  more  than  a  common  trespass ;  for  a  man  can* 
not  be  indicted  for  a  bare  trespass.  3  Burr.  1698,  ]73I. 
'  t  ''But  I  do  not  know,*'  said  Lord  Kenyon»  C.  J.  'Uhatit  has  ever 
been  decided  that  it  is  necessary  to  alledge  a  greater  degree  of  force  in  an. 
indictment  at  common  law  for  a  forcible  entry,  than  in  an  indictment 
on  the  statutes.  Therefore  an  indictment  at  common  law,  charging 
the  defendants  with  having  unlawfully  and  with  a  strong  hand  entered, 
&c.  is  good  ;  for  the  words  "  with  a  strong  hand,^  mean  something 
more  than  a  common  trespass.*'    8  T.  R.  357. 

By  5  Rio.  2.  Stat.  1,  c.  8,  "  None  shall  make  entry  into  lancb  (or 
lenefices  or  officer  of  holy  church,  15  Ric.  2,  c.  2,  or  lands  and  tene- 
mentSf  or  other  possessions,  8  Hen.  6,  c.  9,  §  8,)  but  where  entry  is 
given  by  law,  and  in  such  case  not  with  strong  hand,  nor  with  multi* 
fade  of  people,  but  only  in  lawful  and  easy  manner.** 

But  by  8  Hen.  6.  c.  g,  «*  They  which  keep  their  possessions  with 
force  in  lands  or  tenements,  whereof  they,  or  their  ancestors,  or  they 
whose  estate  they  have  in  such  tenements,  have  continued  their  posses- 
sions three  years,  shall  not  be  endamaged  by  force  of  any  of  the  statutes 
concerning  forcible  entry.** 

By  5  Ric.  2.  c.  7,  "  If  any  man  do  to  the  contrary  of  that  statute, 
and  thereof  be  duly  convict  {Chat  is,  hy  the  common  course  of  proceeding 
hif  indictment  or  the  like),  he  shall  be  punished  by  imprisonment  of  his 
body,  and  therefore  ransomed  at  the  King's  will." 

And  by  8  Hen.  6.  c.  9,  "  The  justices  of  counties,  and  the  mayors 
or  justices  of  peace,  sheriffs  and  bailiffs  of  boroughs,  shall  have  power 
to  inquire  by  the  people  of  the  county,  as  well  of  them  that  make  such 
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violently,  forcibly,  and  injuriously  did  enter  into,  &c.  [stale 
the  premises  according  to  the  fact,^  then  and  there  being  in 
the  peaceable  possession  of  one  of  E.  F.*  and  situate  and 
being  m  the  parish  aforesaid,  in  the  county  aforesaid ;  and 
that  the  said  A.  B.  and  CD.  together  with  the  sard  other 
evil  disposed  persons,  then  and  diere  with  force  and  arms, 
and  with  a  strong  handy  unlawfully,  violently,  forcibly,  and 
injuriously  did  expel,  amove,  and  put  out  the  said  E«  F. 
from  the  possession  of  the  said  premises,  with  the  appurte- 
nances, and  the  said  E.  F.  so  as  aforesaid  expelled,  amoved, 
and  put  out  from  the  possession  of  the  same  with  force  and 
arms,  and  with  a  strong  handj  unlawjtiUy,  violently,  for- 
cibly, and  injuriously  have  kept  out  f  from  the  day  and  year 
aforesaid^  until  the  taking  of  this  inquisition,  and  still  do 
keep  out,  and  other  wrongs  to  the  said  E.  F.,  then  and  there 
did,  to  the  great  damage  of  the  said  E.  F«  and  against  the 
peace,  &c. 

forcible  entries  into  lands  or  tenements,  as  of  them  which  the  same  hold 
with  force."    §  3»  6. 

It  is  sufficient  in  the  caption  of  such  indictment^  to  say^  justices 
Mtsigned^to  keep  the  peace  qfour  Lord  the  King,  without  sbowiog  that 
they  hate  authority  to  hear  and  determine  felonies  and  trespasses ;  for 
the  statute  enables  all  justices  of  the  peace,  as  such,  to  take  such  indict- 
ments.    Palmer,  277 •     Cro.  Jac.  633. 

And  the  tenement,  in  which  the  force  was  committed,  must  be  de- 
scribed  with  convenient  certainty,  for  otherwise  the  defendant  will 
neither  know  the  special  charge,  to  which  he  is  to  make  his  defence, 
nor  will  the  justices  or  sheriff  know  how  to  restore  the  injured  party 
to  his  possession.     1  Hawk*,  c.  64. 

The  statutes  also  seem  to  require,  that  in  the  indictment,  the  entry 
most  be  laid  with  strong  hand  {manu  forti),  or  multitude  ^people; 
SDd  that  without  these,  they  are  not  pursued ;  but  some  have  held, 
that  equivalent  words  will  be  sufficient,  if  the  indictment  conclude, 
^tiu/  the  form  qf  the  statute.    3  Burr.  R.  1698. 

*  And  no  indictment  can  warrant  an  award  of  restitution,  unless  it 
tod  that  the  wrong  doer  both  ousted  the  party  grieved,  and  also  con* 
tmed  his  possession  at  the  time  of  the  finding  the  indictment :  for  it 
would  be  a  repugnancy  to  award  restitution  to  one  who  was  never  in 
possession ;  and  vain  to  award  it  to  one  who  doth  not  appear  to  have 
lost  it.    1  Hawk.  c.  64. 

t  And  the  same  description  and  degree  of  force  is  necessary  to  consti- 
^te  a  forcible  detainer,  as  a  forcible  entry.    Dalt.  1S6.     1  Hawk.  c.  64. 
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For  a  forcible  CowHy  of 1     That  A.  B.  late  of,  &c.  and  C.  D. 

frerhMid^on  tt.  (J^  ^^^0  5  late  of,  &c.  together  with  divers  other 

&iiiMlljiL8.  evil  disposed  persons,  and  disturbers  of  the  peace  of  our 
said  Lord  the  King,  whose  names  to  die  jqrors  aforesaid 
are  as  yet  unknown,  on,  &c«  with  force  and  arms,  and 
with  a  strong  hand  did  enter  into,  &c.  [here  slate  the  pre^ 
tnises  aicording  to  the  Jact^']  then  and  there  being  the  free- 
hold of  £.  F.,  and  then  being  in  the  tenure  and  occupa- 
tion of  one  G.  H.,  and  did  then  and  there  with  force  and 
arms,  unlawfully  with  a  strong  hand,  and  without  judgment 
recovered,  disseise  the  said  E.  F*,  and  expel  and  eject  the 
said  G.  H.  from  his  possession  of  the  same,  and  with  force 
and  arms  unlawfully,  and  with  a  strong  hand,  from  the  day 
and  year  a/oresaid,  until  the  taking  of  the  inquisition,  have 
kept  out  and  still  do  keep  out  the  said  £•  F.  so  disseised 
as  aforesaid,  and  the  said  G.  H.  so.  ejected  and  expelled  as 
aforesaid  from  the  said  premises,  with  the  appurtenances, 
against  the  form  of  the  statute,  &c«  and  against  the  peace^ 
&c. 


FORESTALLING,  ENGROSSING,  AND 

REGRATING.* 

Forforffftaii-    County  of -.     The  jurors' for  our  Lord  the  King 

«froven7oifn  {^0  Wit )        /  upon  their  Oath  present,  that  M«  D.  late 

on  Ihelr  way  »*> 

^  '       *  FoRBSTALLi NO  signifies  marketing  before  the  public  in  genenlyOr 

preventing  the  sale  of  any  thing  in  public  market,  by  intercepting  it 
5  &  6  Edw.  6.  c.  14. 

Engrossing  means  purchasing  in  thegross,  or  monopoUxing  any 
thing  in  order  lo  enhance  the  price  to  the  public.    I<]. 

Rborating  isy  when  one  gets  into  his  possession  in  a  fair  or  market, 
any  dead  victual,  and  shall  sell  the  same  again  in  the  same  place*  or  in 
any  fair  or  market  within  four  miles  thereof.    Id. 

There  have  been  several  statutes  made  from  time  lo  time  against  these 
offences,  which,  from  the  6  &  6  Edw.  6.  c.  14.  and  others  downward^ 
made  for  enforcing  the  same,  have  been  generally  repealed  by  thi 
J  2  Geo.  3.  c.  71*  But  these  offences  still  continue  punishable  upon 
indictment  at  the  common  law  by  fine  and  imprisonment ;  by  which  all 
endeaiours  whatsoever  to  enhance  the  common  price  of  any  merchan- 
dise,  and  all  kinds  of  practices  which  have  an  apparent  tendency  theretoi 

'2 
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of in  the  county  aforesaid,  yeoman,  on  the 

day  of in  the year  of  the  reign  of at 

aforesaid,  in  the  county  aforesaid,  did  buy  and 

cause  to  be  bought  of  and  from  one  W.  B.  seventy  oxen, 
for  the  sum  of  SOOO/.  of  lawful  money  of  Great  Britain,  as 
he  the  said  W.  B.  then  and  there  was  driving  the  said 

seventy  oxen  towards  the  market,  at in  the  said 

coanty  of with  the  intent  and  for  the  purpose  of 

exposing  for  sale  and  selling  the  said  oxen  in  the  said  mar- 
ket there,  and  before  the  said  seventy  oxen  were  brought 
into  the  said  market,  where  the  same  should  be  sold,  well 
knowing  that  the  said  seventy  oxen  were  then  and  there  on 
the  way  to  the  said  market  so  to  be  exposed  for  sale,  ai^d 
with  an  evil  design  to  raise  the  price  of  oxen  in  the  said 

market,  at aforesaid,  in  contempt  of  our  said  Lord 

the  King  and  his  laws;  to  the  evil  example  of  all  others  in 


ire  highly  criminal,  and  punishable.  1  Hawk,  c*  80.     4  Black*  Com* 
160. 

The  bare  engrossing  of  a  whole  commodity,  with  an  intent  to  sell  at 
on  uMreasonahle  price,  is  an  offence  indictable  at  common  law,  whether 
any  part  thereof  be  actually  sold  by  the  engrosser,  or  not.    Ibid. 

And  so  jealous  is  the  common  law  of  all  practices  of  this  kind,  that 
strictly,  it  is  unlawful  to  sell  corn  in  the  sheaf;  because  by  such  means 
the  market  is  in  effect  forestalled.    Ibid. 

In  a  modem  case,  JL  ▼.  Waddington',  (1  E.  R.  143.)  it  was  de« 
cidcd  that  spreading  rumours  with  intent  to  raise  the  price  of  a 
ptrticolar  species  of  aliment,  endeavouring  to  enhance  its  price  by  per- 
wading  others  to  abstain  from  bringing  it  to  market,  and  engrossing 
hrge  quantities  in  order  to  resell  them  at  the  exorbitant  prices  occasioned 
by  his  own  artifices — are  offences  indictable  at  common  law,  and  sub- 
ject the  party  so  acting,  to  fine  and  imprisonment  at  the  discretion  of  the 
court  in  which  he  it  convicted.  It  was  also  held  that  hops,  though 
aot  used  immediately  for  food,  fall  within  this  rule. 

It  is,  in  all  these  offences,  right  to  charge  in  the  indictment,  that  the 
sets  complained  of  were  clone  with  an  evil  design  to  raise  the  price  t^ 
the  article  in  question,  for  whenever  a.  bad  mtent  is  essential  to  the  com^ 
pUtion  of  an  offenee,  it  must  be  averred  in  the  indictment  and  proved 
OQ  the  trial, 6  £.  R.  473.  2  £.  P.  C.  lOSl.— The  indictment  must  also 
^<>te  the  quantity  of  goods  alledged  to  be  forestalled,  or  engrossed,  and 
^  it  merely  state  ''  a  great  quantity**  the  proceedings  will  be  bad  *i>b 

^^cnuner,  1  £.  H.  683.  1  Ld.  Raym.  475.  1  Hawk.  c.  18. 
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the  like  case  ofiending^  and  against  the  peace  of  our  said 
Lord  the  King,  his  crown  and  dignity* 


rofen^omn^  County  of ^      That   M.  D.  late  of in  the 

5000  quarters  ,7       -.y  r  r  •»  r 

•f  wheat.  (^0  tvtt,)        J  county  aforesaid,  yeoman,  on  the 

day  of in  the *year  of  the  reign  of at 

aforesaid,  in  the  county  aforesaid,  did  engross  and 

get  into  bis  hands,  by  buying  of  and  from  one  W.  B., 
5000  quarters  of  wheat,  then  in  the  sheaf,  to  the  intent  to 
sell  the  same  again  at  an  unreasonable  profit,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 


Forrtsimtiiig.  Cowity  o/. .....  -^     Tliat    M.  D.  late  of in  the 

(to  wU.)        )  county  aforesaid,  yeoman,  on  the 

day  of. in  the year  of  the  reign  of at 

aforesaid,  in  the  county  aforesaid,  to  wit,  in  a  cer- 
tain market  then  and  there  holden,  did  buy,  obtain,  and 
get  into  his  hands  and  possession  forty  geese  and  seventy 
chickens  of  and  from  one  W.  B.  for  the  sum  of  20L  of 
lawful  money  of  Great  Britain  (the  said  geese  and  chickens 
then  being  brought  to  the  said  market  by  the  said  W.  B. 

to  be  sold) ;  and  that  ailerwards,  to  wit,  on  the  same 

day  of in  the  year  aforesaid,  he  the  said  M.  D.  at 

aforesaid,  in  the  county  aforesaid,  in  the  said  mar- 
ket ther^  unlawfully  did  regrate  *   the  said  geese  and 

*  This  offence  of  regraling  stands  upon  a  somewhat  different  ground, 
both  in  point  of  argument  and  authority,  from  those  of  forestalling  and 
engrossing.  Some  modem  writers  upon  political  economy  seem  to 
refine  much  too  far,  when  they  contend  that  forestalling  and  engrossmg 
by  individuals  of  large  capitals,  has  not  an  injurious  tendency,  by  im- 
posing a  fictitious  value  and  forced  price  upon  the  articles  they  mono- 
polize ;  but  it  maybe  a  subject  of  reasonable  controversy,  whether  there 
can,  either  in  law,  or  "Bound  discretion,  be  any  offence  (after  an  article 
has  been  fairly  brought  into  the  competition  of  a  market  and  openly 
sold  therein)  in  re>selling  it  though  in  the  same  market  on  the  same 
day.  It  should  seem,  at  least,  now  that  it  is  no  longer  a  statutable  offence 
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chickens,  and  sell  the  same  again  to  one  A.  R.  for  the  sum 
of  30/.  of  like  lawful  money  of  Great  Britain,  in  contempt 
of  our  said  Lord  the  King  and  his  laws,  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lord  the  King,  his  crown  and  dignity. 


FORGING*  AND  COUNTERFEITING.t 
Middlesex  1      The  jurors  for  our  Lord  the  King,  upon  their  For  soiiriiins 
{to  wit.)   i  oath  present,  that  Peter  MoUer,   late  of  the  *!!i*°'!^'"!,*' 

*    ^         '  *  '  '  ^  person  to  com* 

paridi  of  Saint  Clement  Danes,  in  the  county  of  Middle-  mitainisde- 

. .  meanor,  by  en- 

described  eo  nomine  ;  that  at  all  events  the  mere  abstract  fact  of  re-  {„  imitation  of 
selling  cannot  alone  constitate  any  offence,  but  that  the  evil  intent  to  the  promissory 
f^e  the  price  of  provisiont  must  be  the  gist  of  the  charge.    If  so,  it  "®**?  "*' *  . 
must  indeed  be  so  averred  in  the  indictment;  but,  independent  of  its  by  43  Geo.  s! 
not  having  been  usual  in  precedents  of  this  specific  kind,  such  an  c.  1S9. 
aTerment,  it  should  appear,  would  be  somewhat  problematical.    See 
9  Chit.  G.  L.  636,  note. 

*  FoROBRT  is  an  offence  by  the  common  law,  in  falsely  and  fraudu- 
lently making  or  altering  any  manner  of  record,  or  any  other  authentic 
Blatter  of  a  public  nature;  as  a  parish  register,  or  any  deed,  will,  privy 
seal,  certificate  of  holy  orders,  protection  of  a  parliament  man,  and  the 
like.  1  Haw.  c.  70.  To  which  many  other  instances  have  been  added 
l>y  statute. 

The  coanterfetting  of  any  writing  with  a  fraudulent  intent,  whereby 
toother  may  be  prejudiced,  (it  is  immaterial  whether  the  party  be  ac- 
toally  injured,  or  not)  is  also  a  forgery  at  common  law ;  as  a  bill  of  lad- 

• 

uig)  and  acquittance,  a  warrant  of  attorney,  a  marriage  register,  a  bill 
of  exchange,  letters  of  credit  to  gather  money,  and  others  of  a  similar 
Und.    8  Ld.  Raym.  146l.  2  Str.  747.  2  East's  P.  C.  c.  19. 

Bat  it  is  settled  that  justices  of  the  peace  have  no  jurisdiction  over 
forgery  at  the  comn^on  law;  inasmuch  as  the  chief  end  of  the  institu- 
tion of  the  office  of  these  justices  was  for  the  preservation  of  the  peace 
^ost  personal  wrongs  and  open  violence,  or  at  the  most  to  extend  to 
<Qch  other  offences  only  as  have  a  direct  and  immediate  tendency  to 
QQse  breaches  of  the  peace.  2  Haw.  c.  8.  1  Salk.  406.  And  this  was 
confirmed  in  the  case  of  Micah  Gibbs,  1  E.  R.  173.  where  it  was 
^^^tcrmined  that  the  sessions  have  no  jurisdiction  over  the  offence  of 

I'^'S^  At  common  law,  nor  can  they  take  cognizance  of  it  as  a  cheat. 
Nor  have  they  cognizance  of  forgery  by  the  statute  5  Eliz.  c.  14. 
K.V.  Smith,  Cro.  Eliz.  87.— R.  v.  Higgins.  2  E.  R.  18.;  and  by  most 
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sex,  labourer,  heretofore,  to  wit,  on  the  twenty-seventh 
day  of  May,  in  the  fifty-ninth  year  of  the  reign  of  our 


of  the  modern  statutes  it  is  felony  sans  clergy. — ^There  are  however  certain 
ofienocs  ofan  inferior  atrocity  connected  with  it,  or  arising  outof  it,  which 
come  witliin  the  design  of  this  work. — ^The  41  Geo.  3.  c.  57.  enacts, 
that  if  any  person  shall  make  a  frame,  or  mould,  or  part  of  such  ma* 
chine,  for  the  making  of  paper  with  the  name  of  any  person  or  firm, 
carrying  on  the  business  of  bankers^  visible  on  the  face  of  it,  without  a 
competent  authority  in  writing ;  or  manufacture^  or  sell,  any  such  paper, 
or  by  any  art  procure  the  name  of  a  banker  to  be  visible  on  the  sub- 
stance of  paper,  he  shall,  for  the  first  offence,  be  imprisoned  for  any 
time  not  exceeding  two  years,  nor  less  than  six  months,  and  for  the 
second  offence,  be  transported  for  fourteen  years,  s.  1.  By  the  same 
act,  the  engraving,  or  in  any  manner  making  upon  a  plate,  any  note  or 
instrument  for  payment  of  money,  or  part  of  it,  as  of  a  banker — the 
using  any  plate  so  engraved— having  it  in  custody-— and  the  uttering  uf 
any  note  thus  fabricated — are  to  be  visited  with  similar  penalties,  s.  S. 
And  to  trace,  by  any  contrivance,  subscriptions  subjoined  to  any 
banker's  bill  or  note  expressed  to  be  payable  to  the  bearer  on  demand  on 
a  plate,  or  to  have  such  plate  in  poMession,  without  being  able  to 
prove,  that  it  came  there  by  innocent  means,  is  punished  for  the  first 
offence  with  imprisonment  from  three  to  twelve  months,  and  for  the 
second  with  transportation  for  seven  years,  s.  3. 

The  43  Geo.  3.  cap.  139.  makes  the  counterfeiting  or  uttering  any 
foreign  bill,  promissory  note,  or  order  for  payment  of  money  a  single 
felony,  and  punishes  it  with  transportation  for  fourteen  years,  s.  1. 
And,  by  the  same  act,  engraving,  or  by  any  device  making  plates  for 
the  fabrication  of  any  of  the  above  instruments,  for  the  first  offence  is 
made  a  misdemeanor,  punishable  with  imprisonment  for  any  time  not 
exceeding  six  months,  fine,  or  whipping,  and  for  the  second  offence, 
transportation  for  fourteen  years  is  directed,  s.  2. 

t  Counterfeiting  the  coin  current  in  the  realm  is  also  an  offence, 
respecting  which  little  may  suffice  here,  as  not  being  usually  cognizable 
by  courts  of  session  of  the  peace.    As,  in  the  instance  of  forgery,  how«  I 
ever,  inferior  kinds  and  degrees  of  offence  are  connected  with  it,  which  1 
are  commonly  subjects  of  indictment  before  that  jurisdiction.  ! 

By  15  Geo.  S.  c.  28.  if  any  person  shall  utter,  or  tender  in  payment,  | 
any  false  or  counterfeit  money,  knowing  the  same  to  be  so,  and  becon*  | 
victed,  he  shall  suffer  six  months  imprisonment,  and  find  suKiies  fol 
his  good  behaviour  for  six  months*  more;  and  if  the  same  person  ba^ 
convicted  a  second  time,  he  shall  suffer  two  years*  imprisonment,  aod  1 
find  sureties  for  his  good  bebavioor  for  two  years  more;  and  if  the  sso* 


Sovereign  Lord  George  the  Third,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland^ 
King,  Defender  of  the  Faith,  with  force  and  arms,  at  the  - 
parish  aforesaid,  in  the  county  aforesaid,  did  unlawfully 
solicit,  incite,  and  endeavour  to  persuade  one  Robert  Scott 
feloniously,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  to  falsely  make,  forge,  and  counterfeit, 
within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
a  certain  promissory  note,  purporting  to  be  the  promissory 
note  of  a  certain  foreigti  state,  to  wit,  the  state  of  Norway, 
with  intent  to  deceive  and  defraud  the  said  foreign  state, 
in  contempt  of  our  said  Lord  the  King  and  his  laws,  to 
the  evil  example  of  all  others,  and  against  the  peace  of  our 

Mid  Lord  the  King,  his  crown  and  dignity.* 

'■^■~^—       ■■  iii.i.iiii      I         .111.111      .  .^^,— — 1^— —^i^ 

persoQ  offend  a  third  time,  and  be  convicted,  he  shall  be  adjudged  guilty 
of  felony  without  benefit  of  clergy.  §  2, 3,  4,  5. 

Or  ifany  person  shall  utter  or  tender  in  payment  any  false  or  coun- 
terfeit money,  knowing  the  same  to  be  so,  and  either  the  same  day, 
or  within  ten  days  then  next,  offer  or  tender  any  more,  or  other  false 
or  counterfeit  money,  knowing  the  same  to  be  so,  or  at  the  time  of 
SQcK  uttering  or  tendering,  having  about  him  in  his  custody  one  or 
more  pieces  of  counterfeit  money  besides  what  was  so  uttered,  such 
person  shall  be  deemed  a  common  utterer  of  false  money ;  and,  bdng 
cooricted,  shaH  suffer  a  year's  imprisonment,  and  find  sureties  for  hi* 
good  behayiour  for  two  years  more;  and,  for  a  second  o6fence,  be 
^jw^ed  guilty  of  felony  without  benefit  of  clergy :  but  this  is  not  to  * 

vork  corruption  of  blood  or  loss  of  dower,  and  there  shall  not  be  any 
pn^xcution,  unless  it  be  commenced  within  six  months :  but  persons 
gultj  of  the  said  crimes  shall  be  tried  and  convicted  in  such  manner  at 
u  Qied  against  offenders  for  counterfeiting  the  same :  and  the  clerk 
of  the  assize,  or  clerk  of  the  peace^  where  the  first  conviction  was  had, 
>^  certify  the  same  by  a  transcript  in  few  words,  containing  the 
forms  of  such  conviction,  (for  which  he  shall  have  2s»  6d.),  and  such 
c^ificate  being  produced  in  court,  shall  be  sufficient  proof  of  ther 
'Onner  conviction.     15  Geo.  2.  c.  28.    97  Geo.  3.  c.  126. 

From  this  direction  to  ike  clerk  of  the  peace,  it  is  clear  that  the  ses* 
^<^  have  the  same  jurisdiction  to  enquire  of  such  of  the  offences  which 
^e  here  punished  as  misdemeanors,  as  they  had  before  the  passing  of 
^i*  act,  although  there  are  no  express  words  relating  thereto ;  for  the 
^'^^^g  of  counterfeit  money  was  always  considered  as  a  cheat  or  mis-  ~  '' 
^l^B^eaaor  at  conamon  law,  punishable  by  fine  and  imprisonment. 
^>  P'  C.  147*  159. 179.  It  is  not  necessary  to  aver  that  the  defendant 
is  a  eoQiBon  utterer.    R.  v.  Smithy  2  B.  &  P.  1 28. 

*  This  iodictment  was  tried  at  the  Middlesex  Michaelmas  session 
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Seventh  count.       And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  the  said  Peter  MoUer  heretofore,  to 


18 19,  and  was  stated  to  have  been  penned  by,  or  at  least  to  hare  received 
the  sanction  of,  the  Attorney  and  Solicitor  General.  Tbeprosecation  was 
instituted  by  the  Treasury.    The  facts  of  the  case,  as  they  appeared 
from  the  evidence  of  Mr.  Robert  Scott,  the  person  on  whom  the  at- 
tempt to  incite  and  solicit  was  made«  was  as  follow :  On  the  S7th  of 
May  last,  the  defendent  came  to  his  house  and  asked  him  whether  he 
could  copy  curious  engravings  ?  He  replied  in  the  affirmative.    He  be- 
lieved that  the  defendant  was  induced  to  come  to  him  in  consequence  of 
his  (witness's)  having  published  a  specimen  of  a  note  for  the  Bank  of 
England,  extremely  difficult  of  imitation,  and  as  an  effectual  preven- 
tion of  forgery.    Upon  receiving  the  answer  in  the  affirmative,  the  de- 
fendant produced  a  genuine  note  of  the  Drontheim  Bank,  in  Norway, 
for  the  .payment  often  dollars,  and  inquired  if  he  could  make  an  accu- 
rate engraving  of  it  on  wood.     He  was  told  that  he  could ;  and  he  then 
inquired  if  witness  could  procure  different  sorts  of  paper,  to  which  he 
received  a  similar  answer.     Upon  which  he  gave  witness  directions  to 
make  an  engraved  copy  of  the  note  produced,  which  appeared  to  be  an 
impression  from  a  curious  wood  engraving,  on  yellow  paper,  in  the 
Danish  language,  to  the  following  effect:  *'  Ten  Specie  in  Dollars.**— 
*'  In  conformity  with  the  foundation  of  181 6,  pay  Norway*s  Bank,  at 
Drontheim,  to  the  bearer,  ten  specie  dollars,  for  which  the  value  is 
lodged  at  Drontheim.*     "  No.  41,224."    To  this  note  there  were  some 
manuscript  signatures.    Witness,  when  he  first  saw  the  defendant, 
asked  his  name  and  address,    which  he  declined   to  give,    but  said 
that  he  alone  would  be  responsible,  and  that  no  harm   could  come 
to  witness,  and  added,  that  money  was  no  object.     In  the  course  of 
further  conversation  defendant  said,  that,  having  been  defrauded  by 
the  Drontheim  Bank,  he  had  determined  to  resort  to  this  expedient  as 
a  mode  of  revenge,  -  and  hinted  that  there  were  other  persons  connected 
with  him.     Witness,  before  he  would  undertake  the  business,  said  he 
would  take  a  day  to  consider  of  it,  and  desired  the  defendant  to  call 
again.     In  the  mean  time  he  communicated  the  circumstances  to  some 
friends,  and  consulted  with  them  what  course  he  should  pursue,  sus- 
pecting that  the  defendant  was  connected  with  a  gang  of  conspirators 
to  defraud  the  Drontheim  Bank.   -  Upon  consideration  it  was  resolved 
that  he  should  undertake  the  business  to  a  certain  extent,  as  a  means  of 
bringing  the  defendant  to  justice ;  and  when  he  called  the  next  day,  be 
was  told  that  witness  would  undertake  it.  Witness  then  asked  what  num- 
ber of  notes  he  would  wish  to  have  taken  off  the  cut  when  done,  in 
order  that  he  might  bespeak  a  sufficient  quantity  of  paper,  which  was 
to  be  very  peculiar  in  its  texture  and  colour.    The  defendant  said  he 
should  want  about  3000  at  first ;  that  he  intended  going  abroad  with 
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wic,  on  (he  said  twenty-seventh  day  of  May,  in  the  fifty* 
ninth  year  aforesaid,  with  force  and  arms,  at  the  parish 

tbem,  and  would  retarn  about  the  end  of  six  weeks,  and  give  farther 
orders.  Witness  went  on  with  the  plate,  and  in  the  progress  of  the 
work  the  defendant  called  repeatedly  and  gave  his  orders.  The  plate 
being  nearly  finished,  the  defendant  asked  whether  witness  could  also 
eograve  the  numbers  and  fac*si miles  of  the  signatures  to  the  genuine 
note,  and  being  told  that  that  also  could  be  done,  he  gave  orders  ac- 
cordingly. Before  the  plaie  was  completed,  and  before  any  impressions 
were  taken  from  it,  witness  communicated  what  was  going  forward  to 
the  Danish  Envoy,  and  in  consequence  of  th^  information  so  received 
the  defendant  was  apprehended,  and  the  present  prosecution  was  the 
result. 

There  were  three  sets  of  counts,  in  number  sixteen,  of  which  the 
three  principal  ones  ^re  here  given,  the  others  only  laying  the  same 
charge  in  different  ways. 

Three  objections  were  taken  by  counsel  to  the  indictment :  1 .  That  the 
DOte  produced  was  not  a  promissory  note,  according  to  the  true  nature  and 
import  of  such  an  instrument.  2.  Supposing  it  to  be  a  promissory  note,  for 
any  thing  that  appeared  to  the  contrary,  it  might  be  the  note  of  a  private 
iodJTidual  named  Norway,  and  not  a  note  of  the  National  Bank  of  Nor- 
way -,  and,  3. That  there  was  no  averment  or  proof  that  the  defendant  had 
not  had  authority  from  the  Drontheim  Bank,  to  prepare  the  alledged 
forgery.  As  to  the  first  objection,  upon  which  he  mainly  relied,  he 
insisted  that  it  was  fatal  to  the  indictment.  In  all  the  numerous  counts, 
the  instrument  alledged  to  have  been  counterfeited,  was  designated  only 
and  expressly  to  be  a  promissory  note,  and  not  one  of  them  had  called 
it  a  security  for  the  payment  of  money,  &c.  pursuant  to  the  language 
of  the  act.  The  court  were  bound  to  construe  the  import  of  the*  note 
produced  strictty  according  to  its  meaning,  as  expressed  upon  the  face 
of  it,  and  not  by  a  reference  to  the  understanding  of  the  witness  ex- 
amined, who  merely  stated,  that,  according  to  his  notions,  the  note 
^^^  a  promissory  note,  and  passed  as  such  in  Norway.  The  other  ob- 
jcctioDs,  though  not  so  strong,  were,  however,  deserving  of  serious 
<X)o«deration  in  a  case  of  this  descriptioii. 

The  court  was  of  opinion,  that  the  second  and  third  objections  were 
not  tenable,  but  the  first  appeared  to  be  of  weight ;  however  that  the 
jary  was  the  proper  tribunal  to  determine  the  question,  whether  the 
ioitnifficnt  was  in  fact  a  promissory  note,  and  charged  them  accord- 
^y  to  determine  that  question,  calling  in  aid  of  their  judgment  their 
<*i^  experience  of  mercantile  transactions,  and  their  knowledge  of 
iiusnunents  of  the  like  kind,  used  in  the  ordinary  dealings  between 
(ndeioien  in  this  country.  If  they  were  of  opinion,  that  the  note  was 
i  ptomisiory  note,  a«  explained  by  the  evidence  they  had  heard,  they 
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aforesaid,  in  the  county  aforesaid,  did  unlawfully  make, 
cut,  and  engrave,  and  cause  and  procure  to  be  made,  cut, 
and  engraved  a  certain  block,  in  order  and  with  the  intent 
feloniously,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  to  faiseiy  make,  forge,  and  counter- 
feit, within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  a  certain  promissory  note,  purporting  to  be  the 
promissory  note  of  a  certain  foreign  state,  to  wit,  the 
state  of  Norway,  with  intent  to  deceive  and  defraud  the 
said  foreign  state,  in  contempt  of  our  said  Lord  the  King, 
and  his  laws,  to  the  evil  example  of  all  others,  and  against 
the  peace  of  our  said  Lord  the  King,  his  crown  and 
dignity. 
Thirteenth  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

further  present,  that  the  said  Peter  MoUer  heretofore,  to 
wit,  on  the  said  twenty-seventh  day  of  May,  in  the  fifty- 
ninth  year  aforesaid,  with  force  and  arms,  within  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
England,  to  wit,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  engrave,  cut,  and  make,  and  causey  and 
procure  to  be  engraved,  cut,  and  made,  and  knowingly 
aid  and  assist  in  the  engraving,  cutting,  and  making,  in 
and  upon  a  certain  plate,  a  certain  part  of  a  certain  pro- 
missory note,  in  a  certain  foreign  language,  to  wit,  the 
Danish  language,  purporting  to  be  the  promissory  note  of 
a  ce^in  foreign  state,  to  wit,  the  state  of  Norway,  that  is 
to  say,  the  part  thereof  following : 

{Here  a  Fac  Simile  of  ike  note  inserted.) 

In  English  as  follows,  that  is  to  say, 

10  Specie  Dollars, 
In  conformity  with  the  Foundation  of  1816,  pays  Norway's 
Bank  in  Drontheim  to  the  bearer  against  this  Note  Ten 
Specie  Dollars,  for  which  value  in  the  Bank  is  received, 

Drontheim,  yeof  ....  No 

* 

were  bound  to  find  the  defendant  guilty  -,  but  if  iiot>  he  was  entitled  to 
an  acquittal. 

The  jury  returned  a  verdict  of  guilty ;  and  no  further  resistance  to  the 
judgment  being  insisted  on^  sentence  of  a  year's  imprisonment  was 
passed  on  the  defendant. 
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without  an  authority  in  writing  for  that  parpoee  from  the 
said  foreign  state,  or  from  any  person  duly  authorized  to 
give  any  such  authority,  in  contempt  of  our  said  Lord  the 
King  and  his  laws,  to  the  evil  example  of  all  others,  against 
the  peace  of  our  said  Lord  the  King,  his  crown  and 
dignity,  and  also  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 


County  of 1      That  A.  B.,  on,  &c.  with  force  and  For  amiMie- 

(to  wit.)  J  arms,  &c.  at,  &c.  one  piece  of  false  and  Tertl^VcoJ^* 
counterfeit  money,  made  and  counterfeited  to  the  likeness  terfeii  fhiUin^y 
and  similitude  of  a  piece  of  good  and  lawful  and  current  c.^ss.* 

*  We  have  seen  that,  by  16  Geo.  2.  c.  88.  ''  if  any  person  shall 
utter,  or  lender  in  payroent,  any  false  or  counterfeit  money,  knowing  the 
tame  (o  be  so,  he  shall  suffer  six  months'  imprisonment,  and  find  sure- 
ties for  good  behaviour  for  six  months  further;  and,  on  conviction  for 
a  second  offence,  shall  suffer  two  years*  imprisonment,  and  find  sureties 
for  two  years  snore ;  and,  on  conviction  for  a  third  offence,  shall  be 
adjudged  guilty  of  felony  without  benefit  of  clergy,  §  2      And  by  sect.  3. 
that  if  any  person  shaU  utter,  or  tender  in  payment,  any  false  or  counterfeit 
roooey,  knowing  the  same  to  be  so,  and  shall  either  the  same  day,  or 
within  ten  days  then  next,  utter  or  tender  in  payment  any  more  or  other 
filsti  or  counterfeit  money,  knowing  the  same  to  be  so  ;  or  shall  at  the 
time  of  such  uttering  or  tendering  have  about  him,  in  his  custody,  one 
or  more  pieces  of  counterfeit  money,  besides  what  was  so  uttered  or 
tendered,  he  shall  be  deemed  and  taken  to  be  a  common  utterer  of  fdilse 
moDey;  and  shall  sutler  a  year*s  imprisonment,  and  find  sureties  for  his 
gpod  behaviour  for  two  years  more ;  and,  for  a  second  offence,  he  shall  be 
adjudged  guilty  of  felony  without  benefit  of  clergy.     It  is  to  be  observed 
that,  this  act  extends  only  to  gold  and  silver.   9  Leach,  834.  n.  a.    1  £. 
P.O.  18S?.     The  tendering  or  uttering  foreign  counterfeit  coin  is  now 
nude  subject  to  nearly  the  same  regulations.     37  Geo.  3.  c.  126.     All 
prosecutions  under   15  Geo.  2.  c.  28.  must  be  commenced  within  six 
months;  but  information  before  a  magistrate  is  commencement  of  pro« 
Kcution  within  the  meaning  of  the  statute.    1  £.  P.  C.  186.    If  two  ut* 
terings  be  charged  on  the  same  day^  each  in  a  different  count,  there  can* 
oot  be  judgment  against  the  defendant  on  the  3d  section  of  Id  Ge(».  2. 
c-28.  as  for  two  distinct  acts,  without  a  precise  averment  of  the  fact. 
SLeachy  833.   1  £  P.  C.  182.    3  £sp.  R.  28.    But  for  this  purpose  it  is 
Qot  necessary  to  aver  that  the  defendant  was  a  common  tUtfrer,  in  th« 
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monq^  and  silver  coin  of  this  realm  called  a  shiUing,  as  and 
for  a  piece  of  good,  lawful,  and  current  money  and  silver 
coin  of  this  realm  called  a  shilling,*  unlawfully,  unjustly, 
and  deceitfully  did  utter  to  one  C.  D. ;  he  the  said  A.  B., 
at  the  time  when  he  so  uttered  the  said  piece  of  false  and 
counterfeit  money,  then  and  there  well  knowing  the  same  to 
be  false  and  counterfeit ;  against  the  form  of  the  statute,  &c. 
and  against  the  peace,  &c.  \Another  county  for  jittering 
another  false  and  counterfeit  shilling  within  ten  days ;  and 
if  there  were  several  uiterings  on  the  same  day  to  different 
persons f  the  different  utterings  may  be  separately  stated  ;  or 
as  the  facts  may  be.J 


For  a  miide-    County  of \     [The  same  precisely  rw  in  the  preceding^ 

terrnVcounler-  (^^  ^^^^'^  ^  ^^  ^^  asterisk.-]  And  that  he  the  said 
feit  »hiiiings  A.  B.,  on  the  Same  first  day  of  January,  in  the  fifty-sixtb 
iJlthtn^en**  *  J®^^  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid,  one 
days,  DDder  15  other  piece  of  false  and  counterfeit  money,  made  and  coun- 

Gtfo  8  c  28 

8. 3.'  '  '  '  terfeited  to  the  likeness  and  similitude  of  a  piece  of  good, 
lawful,  and  current  money  and  silver  coin  of  this  realm 
called  a  shilling,  as  and  for  a  piece  of  good,  lawful,  and 
current  money  and  silver  coin  of  this  realm  called  a  shilling, 
unlawfully,  unjustly,  and  deceitfully  did  utter  to  one  C.  D., 
he  the  said  A.  B.,  at  the  time  when  he  so  uttered  the  said 
last  mentioned  piece  of  false  and  counterfeit  money  then 
and  there  well  knowing  the  same  to  be  &lse  and  counterfeit; 
against  the  form  of  the  statute,  &c.  and  against  the  peace, 

Third  attering.  &c.  And  that  the  said  A.  B.,  on  the  same,  &c.  with  force 
and  arms,  at,  &c.  aforesaid,  one  other  piece  of  false  and 

counterfeit  money,  made  and  counterfeited  to  the  likeness 

# 

language  of  the  statu te,  that  being  a  conclusion  of  law  from  the  facts 
stated.  2  Leach^  858.  1  £.  P.  C.  183.  2  B.  &  P.  12?.  Proof  of 
more  than  one  uttering  in  a  day  may  be  offered  to  show  that  the  act  was 
knowingly  done,  though  but  one  uttering  be  laid  in  the  indictment 

1  New.  Rep.  95. 

*  This  will  suffice,  without  averring  a  tender  in  payment,  for  the 
words  of  the  act  are  in  the  disjunctive,  **  utter''  or  **  tender  in  payment/* 

2  Leach,  644. 
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and  ftimilitDde  of  a  piece  of  good,  lawful,  and  current  money 
and  silver  coin  of  this  realm  called  a  shilling,  as  and  for  a 
piece  of  good,  lawful,  and  current  money  and  silver  coin,  of 
this  realm  called  a  shilling,  unlawfully,  unjustly,  and  de- 
ceitfully did  utter  to  one  £.  F.,  he  the  said  A.  B.,  at  the 
time  when  he  so  uttered  the  said  last  mentioned  piece  of 
fidse  and  counterfeit  money,  then  and  there  well  knowing 
the  same  to  be  false  and  counterfeit ;  against  the  form,  &c. 
and  against  the  peace,  &c. 


County  of 1      iSame  also  as  the  preceding^   to  the  For  a  •niide- 

(/o  wit.)        5  (uterisk.2    And*  that  he  the  said  A.  B.,  Ts^SKss. 
at  the  time  when  he  so  uttered  the  said  piece  of  false  and  s-S.  for  uttering 
counterfeit  money  as  aforesaid,  to  wit,  on  the  said,  &c.  at,  half-crowns, 
&c.  had  about  him  the  said  A.  B.,  in  the  custody  and  pos- !»*^*'"K  ""o****' 
session  of  him  the  said  A.  B.,  one  other  piece  of  false  and 
counterfeit  money,  made  and  counterfeited  to  the  likeness 
and  similitude  of  a  piece  of  good,  lawful,  and  current  money 
and  silver  coin  of  this  realm  called  an  half-crown,  he  the 
said  A.  B.  then  and  there  well  knowing  the  said  last  men- 
tioned piece  of  false  and  counterfeit  money  to  be  false  and 
counterfeit ;  in  contempt,  &c.  and  against  the  form  of  the 
statute,  &c  and  against  the  peace,  &c 


Cmity  of -^     That  P.  Q.,  being  an  evil  disposed  For  a  mlsde- 

{to  wit.)         /person,  on,  &c.  at,  &c.  did  unlawfiJly  ™ommon*iaw in 
and  deceitfully,  with  intent  to  defraud  one  A.  B.,  utter  and?^"**"*?^*"*" 

.  ,  .  -       '  -filed  and  di- 

expose,  and  cause  and  procure  to  be  uttered  and  exposed  minUhed  to  be 
to  the  said  A.  B.,  nine  pieces  of  gold,  for  and  as  good  and  ""•'"edaigood 
true  guineas,  of  the  proper  money  of  this  realm,  notwith- 
standing none  of  the  said  nine  pieces  of  gold,  at  the  said 
time  when  they  were  so  uttered  and  exposed,  and  caused 


*  The  several  utterings  must  be  charged  in  the  same  count,  and  not 
10  different  countt,  or  the  judgment  can  only  be  given  for  six  months* 
imprisonment.    2  Leach,  833.     1  £.  P.  C.  182,  183. 
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and  procured  to  be  uttered  and  exposed)  were  good  and 
true  guineas,  of  the  proper  money  of  this  realm ;  but  each 
of  them  had  been  unlawfully  filed,  and  by  such  filing  di- 
minished and  rendered  defective  of  their  weif^t,  which  be- 
fore such  filing  they  had,  being  before  such  filing  good  and 
true  guineas,  of  the  proper  money  of  this  realm ;  he  the 
said  C.  D.,  at  the  time  he  so  uttered  and  exposed,  and 
caused  and  procured  to  be  uttered  and  exposed,  the  said 
nine  pieces  of  gold  as  aforesaid,  then  and  there  well  knowing 
that  none  of  them  were  good  and  true  guineas,  but  that 
each  of  them  had  been  so  as  aforesaid  filed,  diminished, 
and  rendered  defective  of  their  weight;  to  the  evil  example, 
&c.  and  against  the  peace,  &c« 


For  a  mlide- 
meanonrat 
covNDon  law 
io  uttering  a 
counterffic 
Ittif-i^uiaea. 


County  of 1      That  P.  Q.,  being  a^n  evil  disposed 

{to  mi.)  ^  person,  on,  &c.  one  piece  of  false  money, 
made  of  base  metals,  and  coloured  with  a  certain  wash,  pro- 
ducing the  colour  of  gold,  to  the  likeness  and  similitude  of 
a  piece  of  good,  lawful,  and  current  gold  money  and  coin  of 
this  realm,  called  an  half-guinea,  unlawfully,  unjustly,  and 
deceitfully  did  utter  and  pay  to  one  A.  B.,  for  and  as  a  piece 
of  good  and  lawful  gold  money  and  coin  of  this  realm  called 
an  half-guinea,  he  the  said  C.  D.  then  and  there  well  know- 
ing the  said  piece  to  have  been  false  and  counterfeit  as 
aforesaid,  to  the  great  damage  of  the  said  A.  B.;  to  the  evil 
example,  &c.  and  against  the  peace^  &c. 


For  a  mitde-    County  of ^     That  P.  Q.  late  of,  &c,  being  an  evil 

cI)mnioniair  {to  wU.)         /disposed  person,  on,   &c.  at,  &c.  one 

for  utterinir  a  piece  of  false  money,  made  of  certain  mixed  base  metals, 
•txpence,  and  Counterfeited  to  the  likeness  and  similitude  of  a  piece  of 
J^''*"?  another  gQoj^  lawful,  and  current  money  and  coin  of  this  realm 
custody.  called  a  sixpence,  unlawfully,  unjustly,  and  deceitfully  did 

utter  and  pay  to  one*  A.  B.,  for  and  as  a  piece  of  good  and 
lawful  money  and  coin  of  this  realm  called  a  sixpence,  he 
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tlic  said  P.  Q.  then  and  there  well  knowing  the  said  piece 
to  have  been  false  and  counterfeit,  as  aforesaid ;  to  the  great 
damage  of  the  said  A.  B.,  and  against  the  peace  of  our  said 
Lord  the  King,  his  crown,  and  dignity. 


County  o/*.  •  • . . .  "I      That  P.  Q.  being,  &c  on,  &c.  at,  &c.  For  a  nisde- 
(/o  wit.)         J  unlawfully  had  in  the  custody  and  pos-  ^wi;^^^^^^^^ 
session  of  him  the  said  P*  Q.,  divers,  to  wit,  seven  pieces  of  fcit  money  io 
felse  money,  made  of  mixed  base  metals,  counterfeited  to  |n*t^'io"au^ 
tlie  likeness  and  similitude  of  good,  lawful,  and  current  '^^ 
moneys  and  coins  of  this  realm  called  sixpences,  he  the  said 
P.  Q.  then  and  there  well  knowing  the  said  pieces  of  money 
so  in  his  custody  and  possession,  and  so  counterfeited  to  the 
likeness  and  similitude  of  good  and  lawful    and  current 
money  and  coins  of  this  realm  called  sixpences,  to  have 
been  false  and  counterfeit  as  aforesaid,  with  an  intent  to 
utter  and  pay  the  said  pieces  of  false  and  counterfeit  money 
to  the  subjects  of  our  said  Lord  the  King ;  to  the  great 
damage,  &c;  in  contempt  of  our  said  Lord  the  King  and 
Us  laws,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Lord  the  King, 
bis  crown,  and  dignity. 


Cowi/y  of. ...  -I      That  C.  D.  late  of,  &c.  after  the  • ...  day  For  felony  \n 

(to  wit.)     -'of  ....  which  was  in  the  year  of  our  Lord  faue  copper  at 
....  to  wit,  on,  8cc.  with  force  and  arms,  at,  8cc.  three  hun-  *'**''"  ™**. 
dredand  thirty-three  pieces  "of  false  and  counterfeit  copper  nomination  it 
money,  each  and  every  of  them  made  and  counterfeited  to  the  *^^q^^*^%% 
likeness  and  similitude  of  the  good,  legal,  and  current  money 


*  It  has  been  observed,  in  an  anterior  page,  that  the  intent  to  commit 
i  felony  or  misdemeanour,  is  itself  a  misdemeanour.  The  ofience, 
^Wfore,  comprehended  in  this  indictment,  may  be  prosecuted  as  a 
^^aotive,  integral  one,  or  it  may  be  added  by  way  of  second  count  to 

^  count  immediately  preceding,  according  to  the  circumstances  of  the 

case. 
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and  copper  coin  of  this  realm  called  an  halfpenny,  the  same 
counterfeited  pieces  of  copper  money  720^  being  then  melted 
doum  or  cut  in  pieces^*  then  and  there  unlawfully  and  feloni- 
ously did  sell,  pay^and  put  off  to  one  A.  B.  at  a  lower  rate  and 
value  than  the  same  counterfeited  pieces  of  copper  money 
did,  by  their  denomination  import  and  were  counterfeited 
for,  that  is  to  say,  for  one  piece  of  current  gold  coin  of  this 
realm  called  an  half-guinea,  being  of  the  vale  of  ten  shil- 
lings and  sixpence;  against  the  form,  &c.  and  against  the 
Second  coiiDt.f  peace,  &c.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  C.  D.,  after  the  said 
....  day  of  .  •  •  •  which  was  in  the  year  of  our  Lord  .... 
to  wit,  on  the  said,  &c.  with  force  and  arms,  at,  &c.  afore- 
said, three  hundred  and  thirty-three  pieces  of  false  and  coun- 
terfeit copper  money  and  coin,  each  and  every  of  them  made 
and  counterfeited  to  the  likeness  and  similitude  of  a  piece 
of  good,  lawful,  and  current  money  and  copper  coin  of  this 
realm  called  an  halfpenny,  the  same  counterfeited  pieces  of 
copper  money  not  being  then  melted  down  or  cut  in  pieces, 
then  and  there  unlawfully  and  feloniously  did  sell,  pay,  and 
put  off  to  one  A.  B.,  at  the  rate  of  three  hundred  and  thirty- 
three  of  such  pieces  of  counterfeit  copper  money  for  one 
piece  of  current  gold  money  and  coin  of  this  realm  called 
an  half-guinea,  being  of  the  value  of  ten  shillings  and  six- 
pence, being  a  lower  rate  and  value  than  the  same  coun- 
terfeited pieces  of  copper  money  did,  by  their  denomination 
import,  and  were  counterfeited  for ;  against  the  form,  &c. 
'   and  against  the  peace,  &c. 


For  amisde-    County  of ^      [Commencement   as    anteJ]      Unlaw- 

bTtr^  ui-  {to  wit.)         S  fiilly  did  pay  to  one  A .  B.,  for  five  pieces 

Deu,on  52      of  gold  coin,  lawfully  current  within  this  realm,  called  gui- 
G^o.  3.  c.50.( 

*  To  sell,  pay*  or  put  off  any  coanierfeit  copper  money,  not  melted 
down  CT  cut  in  pieces,  ai  or  for  a  lower  rate  or  value  than  the  same  by  itf 
denomination  doth  import^  or  was  couDterfeited  for,  shall  be  felony,  but 
clergyable.     1 1  Geo.  3.  c.  40.     1  Leach,  108. 

f  Same  as  the  first,  except  saying,  "  copper  money  and  coin,'^  aixl 
'*  at  the  rate  of  383  of  such  pieces,  &c.  See  2  Chit.  C.  L.  1 17-  *Q^ 
Starkie,  530. 

t  See  14  East,  408. 
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neas,  by  their  denomination  importing  to  be  of  the  value  of 
fi?e  pounds  and  five  shillings,  more  in  value,  benefit,  profit, 
and  advantage,  than  the  true,  lawful  value,  which  such 
pieces  of  gold  coin,  by  their  denomination  imported  to  be 
o(  to  wit,  one  piece  of  silver  coin,  of  lawful  money  of  Great 
Britain,  called  a  shilling,  of  the  value  of  one  shilling,  twenty- 
two  pieces  of  silver  coin,  called  Spanish  dollars,  of  the  value 
of  5s,  6d,  each,  one  piece  of  silver  coin,  called  a  Spanish 
half-dc^ar,  of  the  value  of  25.  6d,  and  [^c.  ^c.  ds  the  case 
may  be^}  against  the  form,  &c.  and  against  the  peace,  &c. 
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County  of \     That  one  A.  B.,  before  the  making  Against  stew- 

(to  wit.)        /of  the  order  hereinafter  mentioned,  had  J*?**' *^-  ^^,  ■ 
been,  and  was  admitted,  a  member  of  a  certain  friendly  ety  for  disobc- 

society,  called  the  Royal  Oak  Society,  established  at o!derof*jC 

in  the  county  of by  virtue  of  a  certain  act  of  parlia-  ticea.* 

ment,  made  and  passed  in  the  parliament  of  our  Lord  the 
King,  holden  at  Westminster,  in  the  county  of  Middlesex, 
in  the  thirty-third  year  of  the  reign  of  our  said  Lord  the 
King;  entitled  An  Act,  &c.  linsert  the  title  of  the  act  of  SS 
Geo,  3.  c.  54.]  the  rules,  orders,  and  regulations  of  which 
society  were  duly  confirmed^  according  to  the  directions  of 
the  said  act  of  parliament,  f 


*  As  to  this  being  an  indictable  offence,  see  4  T.  R.202.  ^ut  by  49 
Geo.  3.  c.  124.  s.  J.  two  justices  are  empowered,  if  the  officer  of  any 
SDch  society  neglect  or  refuse  to  appear  on  summons  for  that  purpose 
^nly  senred  on  them,  or  having  appeared,  to  make  a  sufficient  defence  in 
*Qiwer  to  the  complaint,  to  grant  a  warrant  of  distress  against  the  goods 
of  the  offender,  in  order  to  levy  the  sum  adjudged  to  the  complainant, 
*ith  all  costs  attending  the  complaint. 

t  The  lime  for  con6rmation  was  limited  by  this  act;  extended  by  36 
Geo.  3.  c.  1 1 1.  and  rendered  unlimited  by  49  Geo.  3.  c.  l«ft.  so  that  if 
tbe  society  was  established  at  a  later  period,  and  their  rules  confirmed 
ottler  the  authority  of  either  of  the  posterior  acts,  it  must  be  so  stated. 
^  to  societies  recently  esublished,  see  59  Geo.  S.  c.  1S8.  whereby 
petty  lesstODS  aie  empowered  to  carry  into  effect  the  rules  of  these  socie^ 
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And. the  jurors,  &c.  do  further  present,  that  the  said 
A.  B.,  having  been  admitted  a  member  of  the  said  society, 
as  aforesaid,  before  the  making  of  the  order  hereinafter 
mentioned,  had  been  expelled  from  the  said  society,  and 
deprived  of  certain  relief  and  maintenance,  to  which  he 
considered  himself  entitled  from  the  stewards  of  the  said  so- 
ciety for  the  time  being,  and  other  officers  and  members 
thereof,  and  the  said  A.  B.  thought  himself  aggrieved  there- 
by, and  thereupon  made  complaint  thereof  to  P.  Q.  and 
X.  Y.,  Esqs.  two  of  his  Majesty's  justices  of  the  peace, 
assigned,  &c.  in  the  said,  &€.  in  which  the  said  society  was 
established  as  aforesaid,  against  M.  M.,  late  of,  &c.  and 
W.W.,  late  of,  &c.  who  then,  and  from  thence,  until,  and  at 
the  time  of  the  disobedience  of  the  order  hereinafter  men- 
tioned, were  stewards  of  the  said  society,  and  O.  O.,  late  of 
the  same  place,  &c«  who  then,  and  during  that  time,  was 
clerk  to  the  said  society;  and  the  said  defendants  were 
thereupon  duly  summoned^  according  to  their  respective 
Christian  and  surnames  respectively,*  by  the  said  justices, 
to  appear  before  them  at  a  convenient  tune  and  place  named 
in  such  summons^  they  the  said  defendants,  or  some  or  one 
of  them,  appearing  to  such  justices  to  have  the  custody  of 
the  said  rules,  orders,  and  regulations  of  the  said  society, 
and  the  said  defendants  had  not  appeared  before  the  said 
justices,  pursuant  to  the  said  summons,  to  wit,  at,  &c.t 
And  the  jurors,  &c.  do  further  present,  that  thereupon, 
heretofore,  to  wit,  on,  &c.  at,  8cc.  the  said  defendants  so 
being  such  justices  as  aforesaid,  on  proof  upon  oath  of  such 


ties,  those  rules  being  conformable  with  general  rules  of  quarter  sessions 
previously  promulgated,  and  also  the  calculations  on  which  the  benefits 
of  the  particular  society  are  to  be  enjoyed,  with  the  approbation  of  two 
actuaries,  duly  authenticated. 

*  By  s.  4.  of  49  Geo.  3.  c.  125.  it  is  required  that  the  summonses 
shall  be  served  upon  the  officers  of  those  societies  in  the  proper  name  or 
names  of  such  officers. 

t  It  is  scarcely  necessary  to  observe,  that  if  the  parties  summoned  do 
appear,  but  do  not  shew  sufficient  cause  why  the  order  should  not  be 
made,  and  it  be  actually  made,  the  allegations  must  be  conformable  with 
the  facts. 
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summons  as  aforesaid  being  duly  served,  did  proceed  to 
hear  and  determine  the  matter  of  tlie  aforesaid  complaint, 
according  to  the  true  purport  and  meaning  of  the  said  rules, 
orders,  and  regulations  of  the  said  society,  and  the  di- 
rections of  the  said  act  {or  acts)  of  parliament,  and  did 
thereupon,  then  and  there,  make  a  certain  order  in  writing, 
under  their  hands  and  seals,  directed  to  the  said,  &c.  so 
being  stewards  of  the  said  society,  and  to  the  said,  &c.  so 
being  clerk  thereof,  as  aforesaid,  and  all  other  persons 
whomsoever,  being  officers  or  members  of  the  said  society, 
whereby  after  reciting  amongst  other  things,  that,  &c. 
[recite  the  order,2  ^  by  the  said  order  of  justices  fully  ap- 
pears, of  which  order  the  said  defendants  heretofore,  to  wit, 
on,  &c.  at,  &c.  had  notice.  And  the  jurors,  &c.  that  the 
said,  ice.  so  being  stewards  of  the  said  society,  and  the  said, 
&C.  so  being  clerk  thereof  as  aforesaid,  well  knowing  the 
premises,  but  not  regarding  the  said  order,  nor  the  said  act 
(or  acts,  {is  the  case  may  require^)  of  parliament,  did  not,  nor* 
would,  Dor  did,  nor  would  either  of  them  personally,  or 
otherwise^  be  or  appear  before  the  said  justices,  at  the  time 
and  place,  in  that  behalf  above  mentioned :  nor  did,  nor 
would,  then  and  there  produce  before  them,  the  said  jus- 
tices, for  their  inspection,  such  books,  papers,  and  writings 
as  aforesaid,  or  any,  or  either  of  them,  or  in  any  respect 
comply  with,  or  obey,  or  regard  the  same  order,  as  they 
could,  and  might,  and  ought  to  have  done,  but  wholly  re- 
fused and  neglected  so  to  do,  and  herein  then  and  there 
wholly  failed  and  made  default,  contrary  to  the  form  of  the 
said  order,  and  the  said  statute  (or  statutes,)  in  such  case 
made^  Slc,  and  against  the  peace,  &c« 
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County  of 1      The  jurors,  &c,  that  G.  O.,  late  of.  Indictment  at 

(to  wit.)  3  &c.  butcher,  on  &c.  and  continually  ^lU^^V^'b. 

afterwards  until  the  day  of  the  taking,  of  this  inquisition  at,  bath  breaker 

_ ..__..._.^._^^__  ""^  proplianer 

of  the  Lord's 
*  This  general  title  has  been  introduced,  in  order  to  comprine  under  itday,in  keeping 

p:ecedeuts  of  indictments  for  several  species  of  misdemeanours,  which  ®P^" '''®P« 

S 


352  IKDECENCIES. 

&c.  was  and  yet  is  a  common  sabbath  breaker  and  pro- 
phaner  of  the  Lord's  day  commonly  called  Sunday,  and 
that  the  said  6.  O.  on  the  said,  &c.  being  the  Lord's  day, 
and  on  divers  other  days  and  times  being  the  Lord's  days, 
during  the  time  aforesaid,  at,  &c.  in  a  certain  place  there 
called  the  flesh-market,  did  keep  a  common  public  and 
open  shop,  and  in  the  same  shop  did  then  and  on  the  said 
other  days  and  times  being  the  Lord's  days,  there  openly 
and  publicly  sell  and  expose  to  sale,  flesh  meat  *  to  divers 
persons  to  the  jurors  aforesaid  as  yet  unknown,  to  the  evil 
example  of  all  others  in  the  like  case  ofiending,  to  the 
common  nuisance  of  all  the  liege  subjects  of  our  said  Lord 
the  King,  and  against  the  peace  of  our  said  Lord  the  King, 
his  crown  and  dignity. 


lodictment  at  County  of ^     That  A.  B.,  late  of,  &c.,  C.  D,,  late  of, 

for"mi8beh»^  (^0  "''^O        J  &c.  and  E.  F.,  late  of,  &c.  did  on,  &c., 

^'®"'J»<^*;u''<^^8ta  being  the  Lord's  day,  commonly  called  Sunday,  with 

the  minister     force  and  arms,  at,  &c.  wickedly,  irreligiously,  and  in  con- 

rivioeier-'"*  tempt  of  public  worship,  and  blasphemously  toward  God, 

vice.  in  the  parish  church  there  during  the  celebration  of  di\nne 

service,  divers,  to  wit,  three  footstools  commonly  called  and 

known  by  the  name  of  hassocks,  the  property  of  one  P.  Q. 

in  a  certain  pew  of  him  the  said  P.  Q.  then  and  there 

being,  from  the  proper  place  unlawfully  and  unjustly  did 

remove,  and  also  then  and  there  did  throw  and  cast  the 

said  footstools  commonly  called  hassocks,  at  and  among  the 

congregation  then  and  these  assembled,  and  did  thereby, 


would  not  be  sufficiently  numerous  to  be  divided  into  different  specific 
heads ;  and  which,  therefore,  in  a  work  of  such  contracted  limits,  it  was 
conceived  would  be  more  perspicuously  arranged  under  a  common  title, 
which,  ex  vi  iermini,  might  be^  adapted  to  the  comprehension  of  them 
all. 

*  Profanations  of  the  sabbath  are  generally  punishable  summarily 
before  a  magistrate,  but  no  doubt  has  ever  been  entertained  that  keeping 
an  open  shop  and  selling  publicly  on  that  day,  is  a  breach  of  decency 
at  common  law  and  a  nuisance,  being  so  before  any  statutes  were  made 
on  the  subject  indicuble.  4  Black.  Com.  63.   1  E.  P.  C.  c.  6. 

« 
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tmd  by  means  thelreof,  unlawfully  and  irreverently  occasion 
a  great  disturbance,  and  did  obstruct  and  hinder  one  X.  Y., 
clerk,  then  and  there  being  minister  of  the  parish  church 
aforesaid,  in  the  execution  of  his  office,  and  in  the  reading 
of  divine  service,  in  contempt  of  decency  and  the  laws  of 
this  realm,  to  the  evil  example  of  others,  &c.  and  against 
the  peace,  &c. 

Cmniy  of |     That  A.  B.,  late  of,  &c.  and  C.  1).,  For  dlstorbiii^ 

[to  wit.)        J  late  of,  &c.  on,  &c.  with  force  and  arms,  ^re^t?o"n^oii'^ 
at,  &c.  did  during  the  time  of  divine  worship,  unlawfully,  »*»*«'«  5*  ^^* 
wilfully,  maliciously,  and  contemptuously  disquiet  and  dis- 
turb a  certain  congregation  of  Protestant  dissenters  from 
ibc  church  of  England,  being  then  and  there  lawfully  as- 
sembled for  the  purpose  of  religious  worship,  in  a  certain 
chapel,   situated,  standing,  and  being  in  the  parish  afore- 
said, in  the  county  aforesaid,  the  said  chapel  being  theh 
and  there  duly  certified,  and  registered,  pursuant  to  the 
statute  in  such  case  made  and  provided,*  in  contempt  of 
public  worship,  to  the  evil  example,  &c.  against  the  form 
of  the  statute,  &c.  and  against  the  peace,  &c.     And  the  Second  count. 
jorors  aforesaid,  upon  their  oath  aforesaid,  «do  further  pre- 
sent, that  the  said  A.  B.  and  C.  D.  afterwards  (to  wit)  on 

•  'Hie  52  Geo.  3.  c.  155.  §  1«.  enacts,  "  that  if  any  penon  or  per- 
sons do  and  shall  wilfully  and  maliciinuly  or  contcmpiuotuly  tUsquiet 
or  disturb  any  meeting,  assembly,  or  congregation,  of  persons  assembled 
for  religious  worship,  permitted  or  authorized  by  this  act,  or  any  former 
Jctor  acts  of  parliament,  or  shall  in  any  way  disturb,  molest  or  misuse 
^ny  preacher,  teacher,  or  person  officiating  at  such  meeting,  assembly  or 
coo«rrgation,  or  any  person  or  persons  there  assembled,  such  person  or 
pcrsoDs  so  offending  upon  proof  thereof  before  an]^  justice  of  the  peace, 
^  two,  or  more,  credible  witnesses,  shall  find  two  sureties  to  be  bound 
^y  recognizances,  in  the  penal  sum  of  fifty  pounds,  to  answer  for  such 
odence,  and  in  default  of  such  sureties  shall  be  committed  to  prison, 
^^ic^rc  to  remain  till  the  next  general  or  quarter  sessions,  and  U|x>n  con- 
viction of  the  said  ofience  at  the  said  general  or  quarter  sessions,  shall 
suffer  the  pain  and  penaUy  offorly  pounds."   It  is  not  necessary  in  sup- 
fort  of  ihe  above  indictment  to  prove  the  taking  of  the  oath  required  by 
*He  act;  but  if  proved,  it  most  be  by  the  record,  and  not  by  parol 
^vKlencc.    Pcake.  U.  132. 
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the  said,  &c*  with  force  and  arms,  at,  fltc  did,  during  the 
time  of  divine  worship,  unlawfully,  wilfully,  maliciously,  and 
contemptuously  disquiet  and  disturb  a  certain  other  congre- 
gation of  Protestant  dissenters  from  the  church  of  England, 
being  then  and  there  duly  and  lawfully  assembled,  for  the 
purpose  of  religious  worship,  in  a  certain  meeting-boose 
situate,  standing,  and  being  in  the  parish,  aforesaid,  in  the 
county  aforesaid,  the  said  last  mentioned  meeting-house 
being  then  and  there  duly  certified  and  registered  pursuant 
to  the  statutes  in  such  case  made  and  provided,  in  contempt 
of  public  worship,  to  the  evil  example,  &c.  against  the  form 
of  the  statutes,  &c.  and  against  the  peace,  &c 


For  a  libel  on  Coujity  of ")      That  O.  P.,  late  of  &c.  beings 

ihe  Kiog.  ^^^  j^^^  J         J  wicked,  malicious,  seditious,  and  e?il 

disposed  person,  and  greatly  disaffected  to  our  said  Lord 
the  King  and  to  his  administration  of  government  of  this 
kingdom,  and  unlawfully,  maliciously  and  seditiously  con- 
triving, devising  and  intending  to  scandalize,  traduce^  and 
vilify  our  said  Lord  the  King,*  and  to  alienate  and  with- 
draw the  fidelity,  affection  and  allegiance  of  his  said  Ma- 
jesty's subjects,  from  his  said  Majesty's  person  and  govern- 
ment, on,  &c.  at,  &c«  unlawfully,  maliciously,  and  sedi- 
tiously did  publish  and  caused  to  be  published  a  certain 
pamphlet  entitled,  {here  mention  the  title  of  the  work  verbatim] 
containing  therein^  among  many  other  things,  certain  scan- 
dalous, malicious,  inflanmiatory  and  seditious  matters  of 
and  concerning  our  said  Lord  the  King^f  that  is  to  say,  Ihere 

*  ladeoent  writings  puhlished,  aod  like  words  oUered,  against  the  mo- 
narch and  other  persons  exercising  the  power  of  the  government  of  the 
country,  were  conceived  to  be  more  appropriately  comprehended  under 
this  title,  than  under  that  of  libbl,  which  latter  is,  therefore^  in  this 
work,  wholly  confined  to  private  libels,  or  libels  on  subjects.  i 

t  These  words  in  iulics  make  a  necessary  part  of  every  indictment  for  i 
a  libel.  If  omitted,  they  cannot  be  supplied  by  its  being  alledged  in  the  i 
introductory  part,  that  the  defendant  "  iniendtd  to  vt^*'  the  person  i 
actually  the  subject  of  the  libel ;  nor  by  a  conclusion  that  it  is  "  /« (^  > 
•f^wy>  fstcqfsuck  person,  or  othtt  wocdi  to  tkai^ot  similar  efiect.  B*  | 
v.  Marsdcn»  4  M.  5c  S.  l64.  ' 
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set  (nU  libel  with  proper  itmendoeSi']*  in  contempt  of  our  said 
Lord  the  King  and  his  laws,  to  the  evil  and  pernicious  ex- 
ample of  all  others  in  the  like  case  ofiending,  and  against 
the  peace  of  our  said  Lord  the  King*,  his  crown  and  dig^ 
uity.  And  the  jurors  aforesaid  upon  their  oath  aforcsud,  Second  count, 
do  farther  present,  that  the  said  O.  P.  so  being  such  a  per-^ 
son  as  aforesaid,  and  so  devising,  contriving,  and  intending 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
unlawfully,  maliciously,  and  seditiously  did  publish  and 
cause  and  procure  to  be  published,  a  certain  other  printed 
pamphlet  containing  therein  amongst  other  things,  certain 

*  An  umtndo,  says  Chitty,  (9  C.  L.  3  lO.)  and  Russel,  (C.  &  M*  1788*) 
is  defined  to  be  a  mode  of  explaining  tome  matter  already  eiprcsscd  ;  it 
terres  to  point  out  where  there  is  precedent  matter,  but  can  never  in- 
troduce a  new  charge;  it  may  elucidate  what  is  already  averred,  but 
caoDOt  add  to,  or  enlarge,  or  alter,  its  sense.  2  Salk,  513.  1  Ld.  Raym. 
S66.  12  Mod.  139.  dE.  R.  95.  It  signifies  nothing  more  than  the 
words,  *•  id  est**  **  scihcei,*'  or  "  meaning/*  or  •'  aforesaid,"  as  ezplar 
natory  of  a  matter  already  set  forth ;  as  C.  D.  {meaning  ihf  defen^ 
iaa/,)  or  that  subject,  {meafdng  the  subject  in  question)  Cowp.  684w 
And,  therefore,  if  it  be  intended  to  explain  any  thing,  the  matter  mutt 
fint  be  pot  on  the  record  for  it  to  explain ;  thus  the  words,  '*  he  has 
burnt  Mf  harUf*  cannot  by  inuendo  be  taken  to  mean  a  ham  full  qf 
corn,  4  Co.  20.  a.  but  if  it  had  been  stated  before  by  way  of  inducement, 
that  the  owner  had  a  barn  full  of  corn,  and  then  the  inuendo  had  re* 
ferred  to  it  as  such,  the  meaning  would  have  been  complete.  1  Saund. 
Md.  1  Chitty  on  pleading,  383.  And  if  any  use  be  made  of  the  tfs- 
•endo  which  is  thus  imperfect,  it  cannot  be  rejected  as  surplusage* 
Dor  will  it  be  cored  by  verdict,  1  Ld.  Raym.  266.  Thus,  if  a  place  be 
oamed  as  N.,  and  afterwards  explained  by  inuendo,  to  mean  N.  in 
Derooshire,  though,  in  the  assignment  of  perjury,  it  be  stated 
generally  that  the  defendant  was  not  at  N.,  it  will  be  taken  to  refer  to 
the  whole  inuendo,  and  if  that  be  defective,  the  error  will  be  fatal,  1 
Ld.  Raym.  96 1.  However,  where  the  oath  of  the  defendant  was  that 
he  had  been  arrested  before  he  got  to  his  own  house,  in  the  parish  of  St* 
UaninVin-the-fields,  an  inuendo  his  house  in  the  Hay-market,  in  St. 
Martin*s,  8cc.  is  good  as  only  a  more  particular  description  of  the  same 
boose :  so  an  oath  being  that  the  defendant  was  arrested  upon  the  step! 
of  hts  own  door,  an  inuendo  that  it  was  the  outer  door  is  good,  1  T. 
R*  TO.  But  where  the  inuendo  and  the  matter  it  introduces  are  alto* 
gtther  nnpenineot  and  immaterial,  it  may  be  rejected  aa  luperfluooi, 
lT.R.6i.9£ait93. 
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scandalous,  malicious,  inflammatory  and  seditious  matteft 
of  and  concerning  our  said  Lord  the  King  according 
to  the  tenor  and  aifect  following,  that  is  to  say,  [state  other 
libellous  matter  with  different  inuendoes,']  in  contempt  of  oar 
said  Lord  the  King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lord  the  King,  his  crown  and  dignity. 


wordTlSo    County  of I     That  A.  B.,  late  of,  &c.    labourer, 

of  the  King,  [to  wit,)  /being  a  wicked,  seditious,  and  evil  dis- 
posed person,  and  greatly  disaifected  to  our  said  Lord  the 
King,  and  contriving  and  intending  the  liege  subjects  of 
our  said  Lord  the  King,  to  mcite,  and  move  to  hatred  and 
dislike  of  the  person  of  our  said  Lord  the  King,**  and  of 
the  government  established  within  this  realm,  on,  &c.  with 
force  and  arms,  at,  &c.  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  Lord  the  King,  maliciously,  un- 
lawfully, wickedly,  and  seditiously  did  publish,  utter,  and 
declare  with  a  loud  voice,  of,  and  concerning  our  said  Lord 
the  King,  these  words  following  (that  is  to  say)  *<  bis  Ma- 
jesty George  the (meaning  our  said  Lord  the  King, 

is  *  *  *  *  *,  thank  God  for  it,  I  (meaning  the^said  A.  BO  hope 
he  (meaning  our  said  Lord  the  King)  will  soon  be  no  more, 
damnation  to  all  royalists;"  to  the  great  scandal  of  our 
said  Lord  the  King,  in  contempt  of  our  said  Lord  the 
King,,  and  his  laws,  to  the  evil  and  pernicious  example  of 


*  Speak  tog  contemptuously  of  the  King,  is  by  cursing  him,  or  the 
Jike>  or  giving  out  {publicly  declaring)  that  he  wants  steadiness,  wisdom, 
or  valour,  or  in  general  doing  any  thing  which  may  lessen  bim  in  the 
esteem  of  his  subjects,  and  weaken  his  government,  or  raise  jealoodes 
between  him  and  his  people,  is  highly  criminal,  and  punishable  with  fine 
and  imprisonment)  1  Hawk.  U3. 

fiy  60  Geo.  3.  c.  8.  A  second  conviction  for  composing,  publishing, 
or  printing  blasphemous  or  seditious  liliels  against  the  King,  the  Regent, 
the  government,  the  constitution,  or  church,  or  state,  or  either  house  of 
parliament,  is  rendered  liable  to  fine,  and  imprisonment,  or  to bapishmeor, 
^t  the  discretion  of  the  court  of  oyer  and  terminer,  or  gaol  delivery,  or 
ra  the  court  of  King's  Bench,  before  which  tried  .and  convicted. 
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all  others,  in  the  like  case  oilending,  and  against  the  peace, 

&c.  [second  oouni,]    That  the  said  A.  B.  being  such  wicked.  Second  connt. 

seditions,  and  evil*disposed  person  as  aforesaid,  and  greatly 

disa^cted  to  our  said  Lord  the  King,  and  contriving  and 

intending  the  liege  subjects  of  our  said  Lord  the  King  to 

incite  and  move  to  hatred  and  dislike  of  the  person  of  our 

said  Lord  the  King,  and  the  goyernprient  established  within 

this  realm,  on,  &c.  with  force  and  arms,  at,  &c.  unlawfully, 

wickedly,  maliciously,  and  seditiously,  in  the  presence  and 

hearing  of  divers  liege  subjects  of  our  said  Lord  the  King, 

again  did  publish,  utter,  and  declare  of,  and  concerning 

oar  saui  Lord  the  King,  and  his  good,  true,  and  faithful 

snbjecta,  these  words  following,  that  is  to  say,  *^  I  (meaning 

the  said  A.  B.)  hope  King  George  the (meaning  our 

said  Lord  the  King)  will  soon  be  no  more;  damnation  to 
ail  royalists."  In  contempt  of  our  said  Lord  the  King  and 
his  laws,  to  the  great  scandal  of  our  said  Lord  the  King 
and  his  government,  to  the  evil  example  of  all  others  in  the 
like  case  oflending,  and  against  the  peace,  &c. 


County  of,  •  •  •  • .  ^      That  A.  B.  late  of,  &c.  being  a  wicked.  For  sediiiout 
{to  wit.)         J  seditious,  and  ill  disposed  person,  and  JJ^^^'^iiVk'*'^^ 
having  no  regard  for  the  laws  of  this  realm,  and  most  un*  and  comtUa*. 
lawfully,  wickedly,   maliciously,  and  seditiously  devising,  ^'^°' 
oontriving,  and  intending  to  disturb  the  peace  and  tran- 
qoiility  of  our  said  Lord  the  King,  and  of  this  kingdom, 
and  to  bring  our  said  Lord  the  King,  and  the  house  of 
commons  of  this  realm,  and  the  constitution,  and  govern- 
ment of  this  kingdom,  as  by  law  established,  into  hatred 
and  contempt,  with  the  subjects  of  this  realm,  and  to  asperse 
and  vilify  our  said  Lord  the  King,  and  the  house  of  com- 
numa  of  this  realm,  and  to  alienate  and  withdraw  the  affec- 
tions and  fidelity  of  his  said  Majesty's  subjects,  from  his 
Majesty's  person  and  government,  on,  &c.  in  order  to  com- 
plete, perfect,  and  bring  to  pass,  his  most  wicked  and  sedi- 
tions contrivances  and  intentions  aforesaid,  in  the  presence 
^  hearing  of  other  subjects  of  our  said  Lord  the  King, 
unlawfiiUy,  wickedly,  maliciously,  and  seditiously  did  say. 
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utter,  and  publish  of  and  concerning  the  King  and  bouse  of 
commons  and  constitution  and  government  of  this  kingdom, 
the  scandalous  and  seditious  words  following,  to  wit,  I 
(meaning  himself  the  said  A.  B.)  think  the  King,  (meaning 
our  Sovereign  Lord  George  the ....  King  of  Great  Britain,) 
'  is  an  useless  and  expensive  incumbrance,  and  the  house  of 
commons  (meaning  the  house  of  commons  of  this  realm,) 
is  the  most  corrupt  and  abominable  society  in  Christendom, 
in  contempt  of  our  said  Lord  the  King,  and  the  said  house 
of  commons,  and  the  constitution  and  government  of  this 

8ccood  coant.  kingdom,  and  in  contempt,  &c.  And  the  jurors,  &c.  that 
the  said  A.  B.  being  a  wicked,  &c.  as  aforesaid,  and  again 
unlawfully,  wickedly,  and  maliciously,  and  seditiously  de- 
Tising,  contriving,  and  intending  as  aforesaid,  afterwards  to 
wit,  on  the  said,  &c.  with  force  and  arms,  at,  &c.  aforesaid, 
in  order  to  complete,  perfect,  and  bring  to  effect  his  most 
wicked  and  seditious  contrivances  and  intentions  aforesaid, 
in  the  presence  and  hearing  of  divers  subjects  of  bur  said 
Lord  the  King,  unlawfully,  wickedly,  maliciously,  and  se» 
ditiously  did  say,  utter,  and  publish,  of  and  concerning  the 
con^itution  and  government  of  this  kingdom,  the  scanda- 
lous and  seditious  words  following,  to  wit,  I  (meaning  him- 
self  the  said  A;  B.)  am  for  a  revolution,  no  King,  and  no 
Lords,  but  an  honest  house  of  commons  chosen  by  all 
the  people,  (meaning  a  revolution  in  the  constitution  and 
government  of  this  kingdom,  and  that  there  should  be  no 
King  and  no  Lords  of  this  realm  in  the  constitution,  and 
'  government  thereof,  and  that  the  House  of  Commons 
should  be  chosen  contrary  to  the  laws  and  customs  of  this 
realm,  and  in  contempt  thereof,)  in  contempt  of,  &c.  and 

Third  eoiuit.  against  the  peace,  &c.  And  the  jurors,  &c.  that  the  said 
A.  B.  being,  &c*  as  aforesaid,  and  agaiti  unlawfully,  &c. 
did  say,  and  utter,  &c.  the  scandalous  and  seditious  words 
following,  to  wit,  I  (meaning  himself  the  said  A.  B) 
despair  of  any  good  till  the  Bishops  and  Law  Lords  at 
least,  (meaning  the  Bishops  and  Law  Lords  of  Great 
Britain,)  are  sent  a  packing  (meaning,  are  deposed  and  ex- 
cluded from  their  seats  in  the  Legislature  of  the  kingdom) 
and  a  Republican  Legislature,  (meaning  a  Legislature  with* 
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out  a  Kio^  and  without  Bishops  and  Law  Lords,)  shall 
goveru  the  nation,  (meaning  the  British  Nation,)  in  con- 
tempt, &c.  and  against  the  peace,  && 


County  of 7     That  heretofore,  to  wit,  on,  Sx.,  a  For  inraitiog^  a 

(lowit)        5  special  session  of  the  peace  was  holden|^^'^i^g||^^ 

at  ......  in  the  county  of before  certain  justices  of  bis  office. 

the  peace  of  our  Sovereign  Lord  the  King  for  the  said 

county  of to  wit,  before  P.  Q.,  R.  S.,  and  X.  Y^ 

and  others  their  fellows,  being  justices  as  aforesaid  of  the 
county  of aforesaid,  who  had  then  and  there  as- 
sembled and  met  together,  with  purpose  and  intent  to  au- 
thorize and  empower  certain  persons,  then  and  there  also 
assembled  and  attending,  to  keep  respectively  in  their  re- 
spective parishes  within  the  said  county  of certain 

common  inns  and  alehouses,  as  by  the  laws  of  this  realm 
the  said  justices,  as  aforesaid,  were  authorized  and  em- 
powered to  do,  at  which  said  session  so  then  and  there 
hoUen  as  aforesaid,  before  the  justices  above  named,  and 

others  their  fellows  as  aforesaid,  came  A.  B.  of in 

the  said  county  of yeoman ;  and  the  said  A.  B^  on 

heing  then  and  there,  to  wit,  at  the  said  session  so  holden 
as  aforesaid,  before  the  said  justices  as  aforesaid;  de- 
manded a  licence  from  the  said  P.  Q.,  R.  S.,  and  X.  Y^ 
and  others  their  fellows  so  as  before  assembled,  in  order 
that  he  the  said  A.  B.  might  be  authorized  and  empowered, 
at  a  certain  house  known  and  distinguished  by  the  sign  of 

the  White  Swan,  at  the  parish  of in  the  said  county 

of to  sell  ale  for  and  during  the  year  next  ensuing; 

hot  the  said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their 
fellows  so  then  and  there  iipsembled,  being  justices  of  our 

said  Lord  the  King  for  the  county  of aforesaid,  then 

and  there  refused  to  grant  any  leave,  licence,  or  authority  to 

the  said  A.  B.  to  sell  ale,  at aforesaid,  in  the  county 

aforesaid,  for  the  said  year  then  next  ensuing.  Where- 
upon the  said  A.  B.,  wickedly,  and  maliciously  intending 
to  traduce  the  authority,  and  impede  the  proceedings,  as 
well  as  to  vilify  the  characters  of  the  said  justices,  so  being 
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then  and  there  in  the  due  and  proper  execution  of  their 
duties,  uttered  and  pronounced,  and  loudly  published  to 
the  said  justices  so  assembled  and  met  together  *  as  aforcs 
said,  in  the  presence  and  hearing  of  divers  of  his  Majesty's 
liege  subjects,  these  false,  scurrilous,  and  contemptuous 
words  of  and  concerning  the  said  P.  Q.,  R.  S.,  and  X.  Y., 
and  others  their  fellows,  justices  as  aforesaid,  then  and  there 
assembled,  and  of  and  concerning  the  execution  of  their 
^  said  duties,  that  is  to  say,  *^  you  are  all  (meaning  the  said 

P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows  then  and 
there  assembled,)  a  parcel  of  tyrannical  villains,  and  ought 
to  be  hanged  for  depriving  a  poor  man  of  his  bread"  (mean- 
ing that  the  said  P.  Q.,  R.  S.,  and  X*  Y.,  and  pthers  their 
fellows  then  and  there  assembled,  ought  to  be  hanged  for 
depriving  him  the  said  A.  B.  of  his  bread,  by  refusing  him 
the  said  A.  B.  a  licence  to  sell  ale,  which  he  the  said  A.  B. 
had  then  and  there  required  from  them  the  said  P.  Q.  &c., 
and  which  they  the  said  P.  Q.,  R.  S.,  X.  Y.,  and  others 
their  fellows,  justices  as  aforesaid,  had  then  and  there  refused 
to  grant  to  him  the  said  A.  B.,)  to  the  great  scandal  and 
infamy  of  them  the  said  P.  Q.,  R.  S.,  &c.  &c  in  disturb* 
ance  of  the  administration  of  justice,  in  contempt  of  the 
government  of  our  said  Lord  the  King  and  his  laws,  and 
against  the  peace,  &c. 


*  Scandalous  aspersions  of  a  magistrate  in  the  execuiion  of  his  office, 
are  regarded  as  crimioaly  and  subject  the  oiTender  to  punishment,  at  the 
discretion  of  the  court  in  which  he  is  convicted,     Hoh,  Lib.  Ib3. 

1  HusseU  C.  &  M.  328.  And,  to  these,  the  rule  is  strictly  confined. 
For  if  the  language,  however  opprobrious,  apply  only  to  the  justije  in 
his  private  capacity,  no  indictment  can  be  supported.  So  that  if  a  man 
at  a  parish  meeting  call  an  absent  magistrate  abusive  names,  as  if  he 
say,  "  if  he  is  a  sworn  justice,  he  is  a  rogue  and  a  foresworn  rogue," 
or  if  he  apply  to  him  the  names  of  ass,  fool,  coxcomb,  or  blockhead, 
no  indictable  o6fence  will  have  been  committed.     2  Sira.    1157,  8. 

2  Salk.  698.  2  Camp.  142.  And  it  seems  that  to  make  any  words 
thus  indictable  they  must  be  spoken  lo  the  magistrate,  and  not  in  hi^ 
absence.    2  Campb.  142.    2Stra.  I157.     i  Stra.  420,  1. 
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County' of ^     The  jurors,  &c,  tliat  A.  B.  late  of,  Fordip^mgnp, 

(to  mi.)         J  &c.  on,  &c,  with  force  and  arms,  &c  at,  !|Ufay*]|^dfad 
kc,  aforesaid,  the  chiirch->yard  of  and  belonging  to  the  t'ody  from  a 
parish  church  of  the  same  parish  there  situate,  unlawfully,  ^*°'    ^'^  ' 
Toluntarily^  and  wilfully  did  break  and  enter,   and  the 
grave  there,  in  which  one  M.  B.  deceased  had  lately  before 
then  been  interred  and  then  was,  with  force  and  arms  un- 
lawfully, voluntarily,  wilfully,  and  indecently  did  dig  open, 
and  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
with  force  and  arms  at  the  parish  aforesaid,  in  the  county 
aforesaid,  the  body  of  him  the  said  M.  B.  out  of  the  grave 
a&resaid,  unlawfully,  voluntarily,  wilfully,  and  indecently 
did  take  and  carry  away,*  to  the  great  indecency  of  Chris- 
tian burial,  to  tl)e  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  said  Lord  the  King, 
his  crown  and  dignity. 


County  of ^      That  A.  B.   and   C.  D.  being  evil  For  preventing 

(to  wit.)         J  minded  persons,,  and  having  no  regard  J,fa'd«iTbody 
for  religion,  or  the  laws  and  customs  of  this  realm,  on,  &c.  *>y  anarreti. 
with  force  and  arms  at,  inc.  in,  &c.  a  certain  dead  body,  to 
wit,  the  body  of  M.  B.  then  and  there  being  in  a  certain 

street,  called street,  in  the  parish  of aforesaid, 

in  the  city  of . . . . « .  aforesaid,  unlawfully,  and  wickedly 
did  arrest,  f  take,  and  carry  away,  and  caused  and  pro- 
cured to  be  arrested,  taken,  and  carried  away  with  an  un- 
lawful and  wicked  intention,  to  prevent  the  interment  and 
burial  of  the  said  dead  body  of  the  said  M.  B.,  which  ought 

*  This  has  always  Uecn  holden  a  misdemeanour  indictable  at  com- 
mon laiv.  4  Black.  Com.  235.  9  T.  H.  733. — If  the  shroud,  coffin, 
or  any  other  chattel  accompanying  the  dead  body  be  taken  away,  such 
taking  is  a  larceny,  and  indictable  as  such.     See  ante,  p. 

t  A  vulgar  notion  obtained  very  long,  that  it  was  lawful  to  arrest  the 
body  of  a  person  deceased  for  a  civil  debt  due  from  the  party  in  his  life 
time.  Indeed  it  was  not  till  of  very  late  years  that  the  notion  was  in 
sny  degree  exploded.  But  it  is  now  clearly  ascertained,  that  no  such 
pncboe  is  lawful,  and  indeed  that  to  prevent  the  body  from  being  in> 
term),  is  an  offence  against  decency,  and  as  such  indictable  under  the 
^lass  of  misdemeanours.    4  E.  R.  46d.    2  T.  Q.  734. 
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to  have  been  done  and  performed  according  to  the  rites  and 
ceremonies  of  the  church  of  that  part  of  this  realm  called 
,  England,  to  the  great  scandal  and  disgrace  of  religion,  in 

contempt  of  the  laws  and  customs  of  this  realm,  to  the  en\ 
and  pernicious  example  of  all  others  in  the  like  case  offiend- 
ing,  and  against  the  peace  of  our  said  Lord  the  Kin^  his 
crown  and  dignity. 


For  keeping  a  County  of. ...  ..-k      The  jurors^  &c.  that  G.  D.  late  of 

bfllwdvlioBie,  (^^  ^^-)         '' ^^^  ^"'  &^*  ^^^  ^^  divers  other 

days  and  times  between  that  day,  and  the  day  of  taking 
this  inquisition,  with  force  and  arms  at,  8tc.  aforesaid,  s 
certain  common  bawdy  bouse,*  situate  in  a  certain  street, 

called  or  known  by  the  name  of street,  in  the  parish 

of in  the  town  of &c.  unlawfully  and  wickedly 

did  keep  and  maintain ;  and  in  the  said  house,  for  filthy 
lucre  and  gain,  divers  evil  disposed  persons,  as  well  men  as 
women,  and  whores,  on  the  days  and  times  aforesaid,  as 

*  Every  bawdy  hoase  is  necetsarily  a  disorderly  bouse,  but  every  dis- 
orderly bouse  is  not  necessarily  a  bawdy  bouse,  and  though  the  proof  of 
one  may  fail,  the  evidence  may  be  sufficient  to  maintain  a  charge  of  the 
other.  It  is  always,  therefore,  prudent  in  an  indictment  for  keeping  a 
bawdy  bouse  to  add,  by  way  of  second  count,  the  succeeding  indictmeut 
for  keeping  a  disorderly  house. 

It  has  been  decided  that  a  wife  may  be  indicted  either  separately,  or 
with  her -husband,  for  keeping  a  bawdy  house,  because  the  charge  is  the 
criminal  management  of  the  house,  and  the  law  presumes  that  to  be 
principally  in  the  woman's  department.  1  Hawk.  e.  4  Black.  Com- 
9Q.  1  Salk.  382. — And  even  a  lodger  is  indictable  for  this  ofience,  the 
aame  as  the  proprietor  of  o  Aonire,  if  she  convert  her  lodging  to  the  same 
offensive  purposes.  2  Ld.  Raym.  1197.  To  prove  a  houae  being  a 
bawdy  house,  requires  evidence  indeed  more  precise  than  wiH  saflice  for 
conviction  of  keeping  a  disorderly  house,  but  it  is  not  necessary  to  state 
parHculati  in  the  indictment ;  for  particular  instances  of  illicit  inter- 
course may  be  given  under  the  general  charge ;  neither  is  it  necessary  to 
prove  the  particular  persons  who  frequented  the  house  and  committed 
the  oflRsnces,  (which  indeed  may  be  impossible,)  but  it  it  necessary  to 
give  evidence  sufficient  of  the  facts  themselves  to  lead  to  the  conclusion 
that  the  purposes  to  which  the  house  was  applied  were  the  ofleosive  ones 
charged.     I  T.  It  764, 


ivnscuvciEs.  363 

weli  in  the  night,  as  in  the  day,  there  unkvrftilly  arid 
wickedly  did  rrceiye  and  entertain,  and  in  which  said  houses 
the  said  evil  disposed  persons  and  whores,  by  the  consent 
Btid  procurement  of  the  said  O.  D*  on  the  days  and  times 
aforesaid,  there  did  <:ommit  whoredom  and  fornication, 
whereby  divers  unlawful  assemblies,  riots,  routs,  affrays, 
disturbsQces,  and  violations  of  the  peace  of  our  said  Lord 
the  King,  and  dreadful  filthy  and  lewd  offences  in  the  same 
house,  on  the  days  and  times  aforesaid,  as  well  in  the  night, 
as  in  the  day,  were  there  committed  and  perpetrated,  to  the 
great  damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  said  Lord  the  King,  in  manifest  destruction  and 
subversion  of  morality,  and  ruination  of  youth,  and  of  other 
people  in  their  manners,  conversation,  estate,  and  obe- 
dience, and  against  the  peace,  &c. 


County  of ^     That  G.  D,  late  of,  &c.  on,  toj.  and  The  like  tor 

{to  wit,)         S  on  divers  other  days  and  times,  between  orderly  how^ 
that  day  and  the  day  of  the  taking  of  this  inquisition,  with 
^^  and  arms  at,  &c.  did  keep  and  maintain,  and  yet  doth 
Wp  and  maintain  a  certain  common,  ill-governed,  and 
disorderly  hons^*  and  in  the  said  house,  for  his  own  lucre 

*  By  85  Geo.  e.  c.  36.  ''If  two  inhabitants  paying  scot  and  lot 
inail  gire  notice  to  a  constable  of  any  person  keeping  a  disorderly  house, 
*he  constable  shall  go  with  them  before  a  justice,  and  shall  (upon  such 
mhabluois  making  oath  of  the  troth  of  such  notice,  and  entering  into 
recognizance  of  20L  each  to  give  material  evidence)  enter  into  a  reoog* 
oitaace  of  30/.  to  prosecute  with  effect  such  persons  at  the  next  sessions, 
^constable  shall  be  paid  his  reasonable  expenses  by  the  overseers  of 
^  poor,  to  be  ascertained  by  the  jasiice,  and  in  case  of  conviction,  the 
tvs  inhabitants  shall  have  10/.  each  paid  to  them  by  the  said  overseer. 
^  jaitice  may  bind  over  the  parly  accused  to  the  sessions,  and  to  good 
^Tioiir  in  the  mean  time.    Constable  ne^ecling  his  duty  to  be  fined 

Bj  $  8.  of  the  same  act,  it  is  declared,  that  whoever  shall  act,  or  be»> 
m,  as  master  or  mi&tress,  or  as  person  having  the  care  or  management, 
^  p^vernment,  of  such  house,  shall  be  deemed  the  keeper  thereof. 

Inhabitants  may  be  wtinesses.  f  Q. 

^^to  be  renvoved  by  certiorari.  $  10. 
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and  gain,  certain  persons  as  well  men,  as  women,  of  evil 
name  and  fame,  and  of  dishonest  conversation,  to  frequent 
and  come  together,  then,  and  on  the  said  other  days  and 
times,  there  unlawfully  and  wilfully  did  cause  and  procure, 
land  the  said  men  and  women  in  the  said  house,  at  unlawful 
times,  as  well  in  the  night,  as  in  the  day,  then,  and  on  the 
said  other  days  and  times  there  to  be  and  remain  drinking, 
tipling,  swearing,  gaming,  rioting,  and  misbehaving  them- 
selves, unlawfully  and  willingly  did  permit,  and  still  doth 
}>ermit,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  Lord  the  King  there  residing, 
resorting  and  passing,  to  the  evil  example,  &c.  and  also 
against  the  peace,  &c. 


For  an  assault  Countij  of -^     That  N.  B.  late  of,  &c.  not  having  the 

an  intent  to'  (^^  ^^^0        ^  ^^^  ^^  (^od  before  his  eyes,  but  being 


comma  sodo.  moved  and  seduced  by  tlie  instigation  of  the  devil,  on,  &c. 
with  forc«  and  arms  at,  &c.  aforesaid,  in  and  upon  one 
H.  D.  in  the  peace  of  God  and  our  said  Lord  the  King 
then  and  there  being,  did  make  an  assault  with  an  intent, 
that  most  horrid,  detestable,  and  sodomitical  crime^  (among 
Christians  not  to  be  named)  called  buggery,  with  die  said 
H.  D.  against  the  order  of  nature,  then  and  there  felo- 
niously, wickedly,  and  devilishly  to  commit  and  do^  to  the 
great  displeasure  of  Almighty  God,  to  the  great  damage  of 
the  said  H.  D.,  and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity.  [^A  count  for  a  common  as- 
sault ijiay  be  added,  if  the  intent  cannot  be  clearly  shown.'] 


For  balhtnf; 
pablicly  near 
public  ways 
and  habita- 
tions. 


County  of •»      That  H.  O.  G,  yeoman,  late  of 

[to  wit,)  3  ^^  ^^^  county  of.  •  • .  • .  being  a  person 
of  a  wicked,  depraved,  and  abandoned  mind  and  disposi- 
tion, and  wholly  lost  to  a  due. sense  of  decency  and  mo- 
rality, and  intending  as  much  as  in  him  lay  to  vitiate  and 
corrupt  the  morals  of  his  Majesty's  liege  subjects  on,  &c. 
with  force  and  arms  at,  &c.  aforesaid,  unlawfully,  wickedly, 
deliberately,  and  wilfully,  did  expose  and  exhibit  himself 


INDECENCIEa-  .    ^^ 

naked,  and  in  an  indecent  posture  and  situation  near  to, 
and  in  firmit  of,  divert  houses  of  the  liege  subjects  of  our 
said  Lord  the  King,  situate  at,  &c.  aforesaid,  and  also  near 
to  a  certain,  public^  and  common,  King's  highway,  there 
and  also  in  the  presence  of  divers  lic^e  subjects  of  our  said 
Lord  the  King,  both  male  and  female,  with  intent  to  vitiate 
and  corrupt  the  morals  of  his  Majesty's  liege  subjects,  to 
the  great  scandal  and  subversion  of  decency,  religion,  and 
good  order,  to  the  great  corruption  of  the  morals  and  man- 
ners of  his  Majesty's  liege  subjects,  to  the  evil  example,  &c. 
and  against  the  peace,  &c.  And  the  jurors  aforesaid,  upon  Secood  coant. 
their  oath  aforesaid,  do  further  present,  that  the  said 
H.  O.  G.  being  a  person  of  such  wicked,  depraved,  and 
abandoned  mind  and  disposition,  as  aforesaid,  and  intend- 
ing, as  aforesaid,  afterwards,  to  wit,  on,  &c,  aforesaid,  with 
force  and  arms,  at,  &c.  aforesaid,  unlawfully,  wickedly, 
deliberately,  and  wilfully,  did  expose  himself  naked,  to 
divers  of  his  said  Majesty's  liege  subjects,  to  the  great 
scandal  and  subversion  of  religion  and  good  order,  to  the 
great  corruption  of  the  morals  and  manoers  of  his  Majes- 
ty's liego  subjects,  to  the  evil  example  of,  8cc«  and  against 
the  peace  of,  &c. 


County  of ^     That  H.  O.  G.  late  of,  &c.  being  a  For  indecentij. 

{to  wit.)  J  person  of  most  wicked,  lewd,  lascivious,  ^aic^pafts^t"" 
depraved,  and  abandoned  mind  and  disposition,  and  wholly  pubUc  wiew. 
lost  to  all  sense  of  decency,  morality,  and  religion,  and  in- 
Ceoding  as  much  as  in  him  lay,  to  vitiate  and  corrupt  the 
morals  of  his  Majesty's  liege  subjects,  and  to  stir  up  and 
excite  in  their  minds  filthy,  lewd,  and  uncluiste  desires  and 
inclinations  on,  &c.  with  force  and  arms  at,  &c.  unlawfully, 
wickedly,  deliberately,  and  wilfully,  did  expose  and  exhibit 
his  private  parts,  in  a  most  indecent  posture,  situation,  and 
practice,  to  divers  of  the  liege  subjects  both  male. and 
female  of  our  said  Lord  the  King,  with  intent  to  vitiate  and 
corrupt  the  moVals  of  his  Majesty's  liege  subjects,  and  to 
>tir  up  and  excite  in  their  minds,  filthy,  lewd,  and  un- 
chaste desires  and  inclinations,  to  the  great  scandal  and 
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subversion  of  religion  and  good  order,  to  the  greiit  corrup* 
tion  of  the  morals  and  manners  of  his  Majesty's  liege  sub- 
jects, to  the  evil  example  of,  &c«  and  against  the  peace,  &c. 
Second  connu  And  the  jarors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  tliat  the  said  H.  O.  G.  being  a  person  of 
such  wicked,  depraved,  and  abandoned  mind,  and  disposi- 
tion as  aforesaid,  and  intending  as  aforesaid,  afterwards  to 
wit,  on,  &c.  aforesaid  with  force  and  arms,  at,  &c.  afore- 
said, unlawfully,  wickedly,  deliberately,  and  wilfully  did 
expose  and  exhibit  himself  naked,  to  divers  of  his  said 
Majesty's  liege  subjects,  both  male  and  female.  Sec.  [^Onir 
elusion  as  injirst  coim/.J 


For  pobiitbiog  County  of ^     That  A.  B.  late  of &a  being 

•hftccne  l/LeK  (^^  *^*^*)         ^  *  person  of  a  wicked  and  depraved 

mind  and  disposition,  and  unlawfully,  wickedly,  and  im- 
piously designing,  contriving,  and  intending  to  vitiate  and 
corrupt  the  morals  of  all  the  subjects  of  our  sovereign  Lord 
the  King;  and  to  debauch,  poison,  and  infect  the  minds 
of  all  the  youth  of  this  kingdom,  and  to  bring  them  into  s 
state  of  wickedness,  lewdness,  debauchery,  and  iuipiety, 
on,  &c.  with  force  and  arms,  at,  &c.  did  unlawfully, 
wickedly,  and  impiously  publish  and  sell,  and  cause  and 
procure  to  be  published  and  sold,  a  certain  wicked,  nasty, 
£lthy,  bawdy,  impious,  and  obscene  libel,  entitted,  ^'  The 
History  of  Fanny  Hill,"  in  which  said  libel  are  contained 
Amongst  other  things,  divers  wicked,  false»  feigned,  lewd, 
impious,  impure,  gross,  bawdy,  and  obscene  matters,  that 
is  to  say,  in  one  part  thereof,  according  to  the  tenor 
following,  viz.  [here  set  out  libeU]  And  in  another  part 
thereof,*  according  to  the  tenor  following,  viz*  [here  state 
the  other  libellous  part2  to  the  high  displeasure  of  AlmightJ 
God,  to  the  scandal  and  reproach  of  the  Christian  religion^ 
in  contempt  of  our  said  Lord  the  King,  and  his  laws,  and 
to  the  great  offence  of  all  civil  governments,  to  the  evil  and 
pernicious  exapiple  of  all  others  in  the  like  case  offending^ 

•  1  Campb.  352. 
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tnd  against  the  peace  of  our  said  Lord  the  King,  his  crown 
and  dignity.  And  the  jurors  a-foresaid,  upon  their  oath  Second  conot, 
aforesaid,  further  present,  that  the  said  A.  B.  being  such 
person  as  aforesaid,  and  most  unlawfully,  wickedly,  and 
impiously  devising,  contriving  and  ititending  as  aforesaid, 
and  the  sooner  to  accomplish,  perfect,  and  bring  to  eflect 
her  said  most  unlawful  and  wicked  purposes,  afterwards, 
that  is  to  say,  on,  &C  aforesaid,  with  force  and  arms,  at^ 
&c.  aforesaid,  did  unlawfull}',  wickedly,  and  impiously 
publish  and  sell,  and  cause  and  procure  to  be  published 
and  sold,  a  certain  other  wicked,  nasty,  filthy,  bawdy, 
impious,  and  obscene  libel,  entitled,  "  The  History  of 
Fanny  Hill,"  in  which  said  last-mentioned  libel  are  con- 
tained amongst  other  things  divers  wicked,  false,  feigned, 
lewd,  impious,  impure,  unnatural,  bawdy,  and  obscene 
prints,  representing  and  exhibiting  men  and  women  with 
their  private  parts,  in  most  indecent  postures  and  attitudes, 
and  representing  and  exhibiting  men  and  women  in  the 
act  of  carnal  copulation,  in  various  attitudes  and  postures. 
[Condusion  as  in  Jirst  countJ}  And  the  jurors  aibre- Third  coaau 
said,  upon  their  oath  aforesaid,  further  present,  that  the 
laid  A.  B.  being  such  person  as  aforesaid,  and  most  un- 
lawfully, wickedly,  and  impiously  contriving,  and  intend- 
ing as  aforesaid,  afterwards  to  wit,  on,  &c.  with  force 
tnd  arms,  at^  &c.  aforesaid,  a  certain  other  wicked, 
nasty,  filthy,  bawdy,  impious,  and  obscene  libel,  did  unlaw- 
fully, wickedly,  and  impiously  sell  and  cause  and  procnre  to 
be  sold,  in  which  last-mentioned  libel  are  contained  amongst 
other  things,  divers  wicked,  false,  feigned,  lewd,  im- 
pious, impure,  gross,  bawdy,  and  obscene  matters,  in 
sobstance  and  to  the  effect  following,  that  is  to  say,  \^here 
set  out  the  HbeW}  To  the  great  displeasure  of  Almighty 
God,  &c. 


Qnaity  of 7       Tliat  H.  T.  late  of,  &c.   being  a  For  exposio^ 

(to  wit,)         5  person  of  a  most  wicked,  lewd,  lascivi-  *®  •"'*  ■?  ®^ 
ous,  depraved,  and  abandoned  mind,  and  disposition,  and 
^oUy  lost  to  all  sense  of  decency,   chastity,    morality. 
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Und  religion;  and  being  minded  and  intending  as  mucb 
as  in  him  lay  to  corrupt  the  morals  of  his  Majesty's  liege 
subjects,  and  to  stir  up  and  excite  in  their  minds  filthy, 
lewd,  and  unchaste  desires,  and  inclhiations,  on,  &c.  and 
on  divers  other  days  and  times  between  that  day  and  the 
day  of  taking  this  inquisition,  with  force  and  arms,  at,  &c. 
aforesaid,  unlawfully,  wickedly,  deliberately,  and  advised- 
ly did  publish,  expose,  and  shew  to  the  sight  and  view  of 
many  of  the  liege  subjects  of  our  said  Lord  the  King, 
divers,  to  wit,  six  obscene,  filthy,  and  indecent  prints, 
representing  men  and  women  in  attitudes,  situations,  and 
practices  of  great  and  scandalous  obscenity,  lewdness,  and 
indecency,  to  the  great  scandal  and  subversion  of  religion 
and  good  order,  to  the  great  corruption  of  the  morals 
and  manners  of  his 'Majesty's  liege  subjects,  to  the  evil 
Secood  cooot.  example,  &c.  and  against  the  peace,  &c.  And  the  jurors, 
aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  ^defendant]  being  a  person  of  such  wicked, 
.depraved,  and  abandoned  mind,  and  disposition  as  afore- 
said, and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c. 
[anoUur  day^l  with  force  and  arms,  at,  &c.  aforesaid,  un- 
lawfully, wickedly,  deliberately,  and  advisedly  did  utter  and 
publish  divers,  to  wit,  six  other  obscene,  filthy,  and  inde- 
cent prints,  representing  men  and  women 'in  attitudes,  si- 
tuations, and  practices  of  great  and  scandalous  obscenity, 
lewdness,  and  indecency,  to  the  great  scandal  and  subver- 
sion of  religion  and  good  order,  to  the  great  corruption, 
&c*  to  the  evil  example,  &c.  and  against  the  peace,  &c. 


LARCENY.* 

For  larceny  In  County  of  • . . . . .")      The  jurors,  &c.  that  A.  B.  late  of 

qurnliiyVfhay  (^^  wit.)         5   in  the  couuty  of la- 

ofihe  value  of  bourer,  on the day  of,  &c.  with  force  and 

ten-peuce. 

•  So  much  has  been  advanced  in  an  anterior  poge  (130%  on  the 
subject  of  larceny  generally^  and  larcenies  of  the  more  aggravated  kinds 
(as  McW  where  such  aggravation  arisei  fxom  value,  as  from  specific  cba- 
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arms,  at in  the  county  of tec,  a  small 

quaDti^  of  hay  *  of  the  value  of  ten-pence,  of  the  goods 
Bod  chattels  of  one  C.  D.f  then  and  there  being  found,  fe- 
loniously did  steal,  take,  and  carry  away,  against  the 
peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 


County  of 1     The  jurors,  &c.  that  O.  B.  late  of,  Por  milking  a 

{to  wit.)  3  &C.  on,  &c  with  force  and  arms,  at,  [„  ^^t^^j^**"' 
&c.  aforesaid,  unlawfully  did  enter  a  certain  inclosed  field, 
there  situate^  belonging  to  one  M.  M.  and  then  and  there 
unlawfully  and  injuriously  did  milk  a  certain  cow,  of  and 
belonging  to  the  said  M.  M.  being  in  the  said  inclosed 
field  of  her  the  said  M.  M.  and  that  he  the  said  O.  B.  by 
such  milking,  did  then  and  there  draw  and  extract  four 
quarts  of  milk  of  the  value  of  eight-pence,  firom  and  out  of 


ncter)  being,  Ibr  the  reasoiM  hefore  asaigned,  excluded  from  oor  con- 
ndentioQ  here ;  the  introdaction  of  precedents  is  only  necessary  so  far 
*s  they  bear  relation  to  sach  larcenies,  as,  either  by  common  law,  or 
ttaiQte,  may  be  subjects  of  cognizance  by  courts  of  quarter  session  of 
tJie  peace. 

And  as  some  species  of  offences  made  larcenies  by  statute,  though  at 
comiDon  law,  and  according  to  common  understanding,  rather  com* 
prvhcnded  under  other  classifications  of  offences,  [ex  gr.  the  6  Geo.  $• 
^96,  Be  48.  for  the  preservation  of  trees,  shrubs,  plants,  and  roots  ^ 
the  5  Geo.  3.  c.  14,  for  destroying  fish  out  of  private  waters ;  and  many 
^''^f)  were  not  included  among  the  observations  previously  advanced 
<A  tbe  subject  of  larceny  vgenerally  $  so,  amting  these  precedents,  in  order 
^  aroid  a  multiplication  of  heads  and  titles,  several  subjects  of  Uroeny 
Mind  so  to  be  by  statute)  are  introduced,  that  were  omitted  in  tha 
*^nor  pages  above  referred  to. 

*  The  kind  of  property  stolen  must  be  accurately  described,  as  a  man 
indicted  for  stealing  sheep,  could  not  be  convicted,  if  they  turned  out  to 
^  iambs.  If  the  article  stolen  consist  of  number,  so  that  the  number 
^^  be  set  forth,  it  ought  so  to  be,  but  it  may  be  sufficient  to  state  a 
r'<tf  number  generally,  and  introduce  the  particular  number  under  a 
^^icet,  in  which  case  it  is  not  necessary  to  prove  in  evidence  the  pre- 
cuenoaiber  laid.  And  when  (as  in  the  precedent  before  us,  and  for 
teling  corn  and  other  such  things,  not  kept  in  bags  or  other  specific 
^*^*»tt^\\  b  suflicient  to  lay  the  charge  as  here,  **  a  small  quantity!* 

t  When  the  actual  owner  is  known,  hts  name  roust  be  inserted ;  if  not 
•nown,  it  must  be  so  inserted. 

2b 
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the  said  cow ;  and  the  said  four  quarts  of  milk,  so  drawn 
and  extracted  as  aforesaid,  of  the  goods  and  chattels  of  the 
said  M.  M*  he  the  said  O.  B.  then  and  there  unlawfully 
and  feloniously  did  steal,  take,  and  carry  away»  to  the 
great  damage  of  the  said  M.  M.  and  against  the  peace,  &c. 


For  tteaiing      County  of. -}      The  jurors,  &c.  that  A.  B.  late  of 

rw'5i^«Hne  ^iowit.)         i   ......  in  the  county  of la- 

being  known,  bourer,  on  the day  of in  the year 

not  known.  of  our  Sovereign  Lord  Oeorge  the  Third,  King,  &c.  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, one  pair  of  snuffers,  of  the  value  of  five-pence  of  law- 
ful money  of  Great  Britain,  of  the  goods  and  chattels  of 
one  M.  N.  and  two  plated  tea-spoons  of  the  value  of  six- 
pence, of  the  goods  and  chattels  of  some  person  or  persons 
to  the  jurors  aforesaid  unknown,*  then  and  there  being 
found,  unlawfully  and  feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said  Lord  the  King,  &c 


For  a  single     County  of "^     Tliat  A.  B.  late  of  London,  labourer, 

fn*7eBdVffi«d  ('^  '^''•)  5  after  the  twenty-fourth  day  of  June^  in 
to  a  dwelling,  the  year  of  our  Lord  one  thousand  seven  hundred  and 
4*Gw!  «.°c.  32.  thirty-one,  t  to  wit,  on,  Sec  with  force  and  arms,  at,  &c 
sixty  pounds  weight  of  lead,  of  the  value  of  four  shillings, 
belonging  to  C.  D.  then  and  there  fixed  to  the  dwelliDg- 
house  of  the  said  C.  D.  feloniously  did  rip,  steal,  take, 
and  carry  away,  against  the  form  of  the  statute,  &c  and 
against  the  peace,  &c« 

For  stfaiing     County  of 1     That  A.  B.  late  of,  &c.  on,  ftc.  with 

^chf^n'*'*  (toti/i7.)         5    force  and  arms,   at,  &c-    afores^d, 

4Cieo.8.c.38 pounds  weight  of  lead,  of  the  value  of le- 

lon^Mg  to  the  Rev.  C.  D*  clerks  rector  of  the  parish  afore- 


*  If  the  owner  be  knowii^  thia  alkgation  is  not  only  improper,  but 
on  the  diicovery  of  the  contrary  on  the  trial*  the  prisoner  is  entitled  to 
ftoqailtal.  3  Campb.  964. 

t  The  date  of  the  statute  taking  effect. 


LARCENY.  371 

said,  ill  the  county  aforesaid,  and  then  and  there  being  First  ceant, 
fixed  to  the  parish  church  of  ......  aforesaid,    in  the'*y*°«f.*^*  P'*^ 

*^  '  perty  in  the 

county  aforesaid,  then  and  there  feloniously  did  steal,  take,  i«i<i  in  the 
and  carry  awajs  against  the  form  of  the  statute,  8cc.  and  ^^^^^^' 
against  the  peace,  &c.     And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  fuilher  present,  that  the  said  A.  B.  Second  coont, 
on  the  said  • ...  day  of  ....  in  the  year  aforesaid,  with  force  p^.^y^j^ti^'**' 
and  arD3s,  and  at  the  parish  aforesaid,  in  the  county  aforesaid,  lead  in  the 


pounds  weight  of  lead,  of  the  value  of be-Je^tfTbT 


longing  to  E.  F.  and  G.  H.  churchwardens  of  the  paiish  parish, 
aforesaid,  in  the  county  aforesaid,   and  then   and  there 

being  fixed  to  the  parish  church  of aforesaid,  in 

the  county  aforesaid,  then  and  there  feloniously  did  sleal, 
take,  and  carry  away,  against  the  form  of  the  statute,  &c. 
and  airainst  the  peace,  &c.    {Commencement  as  in  second  J*"'.'^  <^?"°*» 

count.ji pounds  weight  of  lead,   of  the  value  of  perty  in  the 

belonirini?  to  the  inhabitants  and  parishioners  ©f  the'"*!?'**^^"*"  * 

oo  .1.1  i»  «  1  *°^  panshion- 

pansh  of aforesaid,  in  the  county  aforesaid,  and  en. 

then  and  there  being  fixed  to  the  parish  church  of 

aforesaid,  in  the  county  aforesaid,  then  and  there  feloni- 

cnidy,  &c.   [as  in  the  second  count    to  the  end.^ 

pounds  weight  of  lead,  of  the  value  of then  and  Fourth  connt, 

there  being  Jixed  to  the  parish  church  of ^re6aid,*^^™"][j2|' 

in  the  county  aforesaid,  then  and  there  feloniously,  &c. fro™  off* 

r-«  •  »  .  «     ,  1  1 1  A  church,  con- 

ies m  second  cottnt  to  the  end.}  •  trary  to  staiate. 


Cwen/y  vf -.      That  on,  &c.  W.  T.  of,  &c.  keeper.  For  a  tingle 

[to  nit.)  J  came  before  George,  lord  V.  and  A.  B.  ^qJ^^^^^^^o. 

•-^ . "  in  killing  a 

deer  in  thefo- 
It  inast  be  an  extraordinary  case  of  uncertainty  wherein  all  these  rest  of  Need- 

**wnu  can  be  necessary ;  even  the  last  being  generally  held  sufficient,  wood,  after  be- 
S««wif,  p.  173.     Many  prosecutions  for  this  species  of  larceny  ^^^"^^  ^^J^^^^^J^ce 
^  frustrated,  in  the  cases  of  cathedral  and  collegiate  churches,  when  before  on  simi- 
^  th«  indicUDenU  the  property  has  been  iJI-laid,  and  the  last  count  here  l^r  offences. f 
introduced  has  been  omitted.    3  Campb.  264.    See  ante,  p.  145. 

t  The  43  Geo.  3.  c.  107>  makes  the  hunting  or  destroying  of  deer 
*^  W  the  consent  of  the  owner,  felony,  punishable  with  transporta* 
tion  for  ic?en  years ;  it  is  necessary  therefore,  to  call  the  owner  of  the  deer, 
tP  pTOfe  that  he  did  not  consent,    t  Campb.  654.-3  Chit.  C.  I-.  97 1 .       ^ 
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esquirei  two  of  the  justices  of  our  said  Lord  the  King, 
assigned  to  keep  the  peace  of  our  said  Lord  the  King  in 
the  said  ooanty,  and  also  to  hear  and  determine  divers 
felonies,  trespasses^  and  other  misdemeanors  committed 
within  the  said  county,  and  gave  the  said  justices  to  under- 
stand and  be  informed,  that  B.  B«  late  of,  &c«  labourer, 
on,  &c..  in  the  forest  or  chase  of  Needwood,  then  of  our 
said  Lord  the  King,  in  the  county  aforesaid,  and  wherein 
deer  then  were,  and  long  before  had  been  usually  kept, 
did  kill  a  certain  fallow  deer  without  the  consent  of  our 
said  Lord  the  King,  then  being  the  owner  of  the  said  forest 
or  chase,  and  of  the  deer  within  the  same,  or  of  any  other 
person  llien  chiefly  entrusted  with  the  custody  of  the  said 
forest  or  chase,  or  of  the  deer  within  the  same,  against  the 
form  of  the  statute,  &c. ;  and  also  that  J.  A.  late  of,  &c. 
miller,  on  the  said,  &c.  in  the  forest  and  chase  aforesaid, 
did  wilfully,  knowingly,  and  unlawfully,  aid  and  assist  him 
the  said  B.  B.  in  so  unlawfully  killing  the  said  fallow  deer, 
against  the  form  of  the  statute  aforesaid,  and  thereupon 
afterwards,  to  wit,  on  the  said,  &c  at,  &c.  aforesaid,  they 
the  said  B.  B.  and  J.  A.  then  appeared  and  being  present 
before  the  said  justices,  were  severally  asked  by  them  the 
said  justices,  if  they  could  say  any  thing  in  their  defences 
severally  and  repectively,  why  they  or  either  of  them  should 
not  be  convicted  of  the  premises  severally  charged  upon 
them  in  form  aforesaid,  and  had  nothing  to  say  in  their 
defences,  severally  and  respectively,  and  that  the  same 
premises  being  also  then  fiilly  and  duly  proved  upon  the 
oath  of  J.  B.  of,  &c.  labourer,  a  credible  witness,  it  mani- 
festly appeared  to  them  the  said  justices,  that  they  the  said 
B.  B.  and  J.  A.  were  severally  guilty  of  the  said  offences 
severally  charged  upon  them  in  manner  aforesaid,  and  that 
it  was  therefore  then  and  there  considered  and  adjudged  by 
them  the  said  justices,  that  the  said  B.  B.  and  J.  A.  should 
be  severally  convicted,  and  that  they  were  severally  con- 
victed thereof  according  to  the  form  of  the  statute,  &c. 
and  that  for  the  ofiences  aforesaid,  each  of  them  the  said 
B.  B.  and  J.  A.  according  to  the  form  of  the  statute  afore- 
said|  had  severally  forfeited  the  sum  of  thirty  pounds  of 
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lawful  money  of  Great  Britain,  to  be  distributed  as  the 
statute  aforesaid  did  direct,  [here  followed  the  conviction  of 
J.  Sm  like  that  of  B.  BJ]  And  the  jurors,  &c.  do  further  CoD?ictioii  of 
present,  that  the  said  J.  A.  and  J.  S.  being  ill-designing  *^*  ^' 
and  disorderly  persons  not  regarding  the  laws  and  statutes 
of  this  realm,  nor  fearing  the  pains  and  penalties  therein 
contained,  after  having  been  severally  so  convicted  as  afore- 
said,  afterwards  and  after  the  tenth  day  of  June,  which  was 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
seventy-six,  to  wit,  on,  &C  with  force  and  arms,  at  the 
ward  of  Tutbury,  otherwise  Tutbury-ward,  (being  an  extra 
parochial  place)  *  in  the  forest  of  Needwood,  in  the  said 
county  of  S.,  the  said  forest  then  and  long  before  and  still 
being  the  forest  of  our  said  Lord  the  King,  there  called 
and  known  by  the  name  of  Needwood  forest,  and  being  a 
forest  where  deer  on  the  said,  &c.  weref'and  for  the  space 
of  forty  years  and  more,  then  last  past,  have  been  usually 
kept,  and  still  are  usually  kept,  one  male  fallow*deer  of 
our  said  Lord  the  King,  of  the  price  of  twenty  shQIings, 
there  then  found  without  the  Consent  of  our  said  Lord  the 
King,  then  being  the  owner  of  the  said  forest,  and  of  the 
said  last-mentioned  deer,  or  of  any  other  person  then 
chiefly  entrusted  with  the  custody  of  the  said  last-mentioned 
deer,  and  of  the  said  forest,  and  without  being  in  anywise 
duly  authorised  in  that  behalf,  then  and  there  unlawfully, 
and  feloniously  did  kill,  to  the  great  damage  of  our  said 
Lord  the  King,  to  the  evil  example,  &c.  against  the  form 
of  the  statute^  &c.  and  agwist  the  peaces  &C  And  the  Second  eowit, 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre-  ?"''  *^^ '"  * 
sent,  that  the  said  J.  A.  and  J.  S.  after  having  been  seve- 
rally so  convicted  as  aforesaid,  afterwards,  to  wit,  on  the 
said,  &c.  with  force  and  arms,  at  said  ward  of  Tutbury, 
otherwise  Tutbury  ward,  in  the  said  county  of  S.,  in  the 
said  forest  of  our  said  Lord  the  King,  called  Needwood 
forest,  then  and  Ipng  before,  and  still  being  the  forest  of  our 
said  Lord  the  King,  there  called  and  known  by  the  name 
of  Needwood  forest,  and  being  a  forest  where  deer  then 

*  These  words  were  omitted  ia  the  Sd  aod  4th  counts. 
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were,  and  long  before,  and  ever  aince  have  been  iisoally 
kept,  one  other  male  fallow-deer,  of  our  said  Lord  the 
King,  of  the  price  of  twenty  shillings,  there  then  found, 
without  the  consent  of  our  said  Lord  the  King,  then  being 
the  owner  of  the  said  forest,  and  of  the  said  last-mentioned 
deer,  or  of  any  other  person  then  chiefly  entrusted  with  the 
custody  of  the  said  last-mentioned  deer,  and  of  the  said 
forest,  and  without  being  in  anywise  duly  authorised  in 
that  behalf  then  and  there  unlawfully  and  feloniously  did 
take  and  carry  away,  to  the  great  damage,  &c.  [as  mjint 
amnt.']  Third  count  /<  for  Jailing  in  a  chase.**  Fourth 
count  **  for  taking  in  a  chase." 


For  a  mlide* 
meanor  in 
Ileal  I  ng  flih 
oat  of  a  park 
or  paddock, 
OD  6  Geo.  3. 
c.  14.  S  1* 


Fintcomit,  for 
stealing,  tak- 
ififif,  and  killing 
fish  bred,  kept, 
and  preserved, 
in  a  pond  situ- 
ate in  a  park. 


Second  count, 

fbr  destroyiiiK 
flsh  preserved 
In  a  pond  situ« 
Ate  inji  park. 


County  of •>     That  A.  B.  late  of,  &c.  within  six 

.  {to  wit.)  /calendar  months  next  before  the  day  of 
the  taking  of  tliis  inquisition,  to  wit,  on,  &c.  with  force 
and  arms,  at,  &c.  unlawfully  did  enter  into  a  certain  park, 
then  and  there  fenced  in  and  enclosed,  called  D.  Park,  of 
and  belonging  to  one  E.  F.  esquire,  and  in  which  said 
park  there  then  was  a  certain  pond  of  water,  and  tlien  and 
there,  to  wit,  on,  &c.  at,  &c.  feloniously  *  did  steal,  take, 
kill,  and  carry  away  certain  fish^  to  wit,  thirty  fish  called 
carp,  thirty  fish  called  tench,  and  thirty  fish  called  perch, 
of  the  value  of  forty  shillings,  then  and  there  bred,  kept, 
and  preserved  in  such  pond  of  water,  witliout  the  con« 
sent  of  the  said  E.  F.  the  owner  of  the  said  pond  and  fish, 
against  the  form,  &c.  and  against  the  peace,  &c«  And 
the  jurors,  &c.  do  further  present,  that  the  said  A.  B. 
afterwards  and  within  six  calendar  months  next  before  the 
day  of  the  taking  of  this  inquisition,  to  wit,  on  the  said, 
&c.  with  force  and  arms)  at,  &c*  aforesaid,  unlawfully 
did  enter  into  the  said  park  called  D.  park»  so  fenced  in 
and  inclosed,  of  and  belonging  to  the  said  E.  F.  as  afore- 
said,  and  in  which  said  park  there  then  was  a  certain  pond 


*  4n  the  indictment  there  is  no  cxK:astoQ  to  aver  the  fish  to  be  the 
goods  or  chattels  of  any  one,  but  if  those  words  are  inserted,  they  may 
!)e  rejected  as  surplusage.  East  P.  C.  6|1.    Starkie,  182. 
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of  water,  and  tiien  and  there,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at,  &c  aforesaid,  feloniously  did 
destroy  certain  fish,  to  wit,  &c.  [as  hefme^  then  and  there 
preserved  in  the  said  last-mentioned  pond  of  water,  without 
the  consent  of  the  said  £•  F.  the  owner  of  the  said  last- 
mentioned  pond  and  fish,  against  the  form,  Sec  and  against 
the  peace,  &&  TIdrd  count  like  the  firsts  using  the  word 
**  paddock"  imtead  of  <<  park.''  Fourth  count  like  the 
secondj  unth  the  same  variation. 


County  of 1      That  A.  B.  late  o^  &c.  and  C.  D.  Formiide. 

(to  wit.)  i  late  of,  8tc.  on,  &c.  with  force  and  "'ceo^sr"  51. 
arms,  in  the  county  aforesaid,  by  means  of  a  certain  net,  for  takinii^ 
did  unlawfully,  knowingly,  and  wilfolly  take  and  catch  f^^l^iigbm.* 
from  a  certain  oyster  fishery,  within  Uie  limits  and  pre- 
cincts of  the  port  of  King's  Lynn,  in  the  said  county  of 
N.  of  and  belonging  to  the  mayor  and  burgesses  of  the 
borough  of  Lenne  Regies  commonly  called  King's  Lynn, 
in  the  county  of  N.  one  gallon  of  oysters  of  the  value  of 
one  shilling,  of  the  goods  and  chattels  of  the  said  mayor 
and  burgesses,  the  same  fishery  being  an  oyster  fisher}^  of 
this  kingdom,  and  the  said  A.  B.  and  C.  D.,  &c.  not  be- 
ing the  owners,  lessees,  or  occupiers  of  such  fishery,  or 
otherwise  lawfhlly  intitled  to  take  or  catch  oysters  therein, 
against  the  peace,  &c.  and  against  the  form  of  the  statute, 
Sec.  And  the  jurors,  &c.  that  the  said  A.  B.  and  C.  D.  8ee«od  cout 
cm  the  said,  &c«  did  unlawfully,  knowingly,  and  wilfully 
use  a  certain  net  within  the  limits  of  a  certain  oyster 
fishery,  within  the  limits  and  precincts  of  the  port  of 
King's  Lynn,  in  the  said  county  of  N.  of  and  belonging 
to  the  mayor  and  burgesses  of  the  borough  of  Lenne 
Regis,  commonly  called  King's  Lynn,  in  the  county  of 
M.  for  the  purpose  of  taking  and  catching  oysters,  the 
same  fishery  being  an  oyster  fishery  of  this  kingdom,  and 
tbe  said  A*  B.  and  C.  D.  not  being  the  owners,  lessees, 
or  occupiers  of  such  fishery,  or  otherwise  lawfully  intitled 
to  take  or  catch  oysters  therein,  against  the  peace,  &c.  and 

*  3  Chit  C.  L.  973- 
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Third  toant.    agabst  the  form  of  the  statate,  &c.    And  the  jurors,  &c 

do  further  present,  that  the  said  A.  R  and  C.  D.  on,  &a 
«  with  force  and  arms,  in  the  county  aforesaid,  by  means  of 
a  certain  dredge,  did  unlawfully,  knowingly,  .and  wilfully 
take  And  oatch  from  a  certain  oyster  fishery  within  the 
limits  and  predncts  of  the  port  of  King's  Lynn,  in  the  said 
county  of  N.  of  and  belonging  to  the  mayor  and  burgesses 
of  the  borough  of  Lenne  Rc^s,  commonly  called  King's 
Lynn,  in  the  county  of  N.  one  gallon  of  oysters  of  the 
value  of  one  shUling,  of  the  goods  and  chattels  of  the  said 
mayor  and  burgesses,  the  same  fishery  being  an  oyster 
fishery  of  this  kingdom;  and  the  said  A.  B«  and  C.  D.  not 
being  the  owners,  lessees,  or  occupiers  of  such  fishery, 
or  otherwise  lawfully  entitled  to  take  or  catch  oysters 
therein,  against  the  peace,  &C  and  against  the  form  of  the 

Fourth  coast,  statute,  &Lc*  And  the  jurors,  &c«  do  further  present, 
that  the  said  A.  B.  and  C.  D.  on  the  said,  Sec.  with  force 
and  arms,  in  the  county  aforesaid,  did  unlawfiiUy,  know- 
ingly, and  wilfully  use  a  certain  dredge  within  the  limits  of 
a  certain  oyster  fishery  within  the  limits  and  precincts  of 
the  port  of  King's  Lynn,  in  the  said  county  of  N.  of  and 
belonging  to  the  mayor  and  burgesses  of  the  borough  of 
Lenne  Regis,  commonly  called  King's  Lynn,  in  the  county 
of  N.  for  the  purpose  of  taking  and  catching  oysters,  the 
same  fishery  being  any  oyster  fishery  of  this  kingdom ;  and 
the  said  A.  B.  and  C.  D.  not  being  the  owners,  lessees, 
or  occupiers  of  such  fishery,  or  otherwise  lawfully  intitled 
to  take  and  catch  oysters  therein,  against  the  peao^  &c> 
and  against  the  foim  of  the  statute,  &c. 


oyucn. 


T  or  a  singte      County  of 1      That  A.  B-  late  of,  &c  on,  Stc.  with 

Gro's!  c°i44.  (^^  **'*^')         ^  force  and  arms,  did  knowingly,  wil- 

1*1!.!!^""^  fiilly,  and  feloniously  steal,  take,  and  carry  away  from  a 
certain  oyster  bed  within  the  limits  and  precincts  of  the  port 
of  King's  Lynn,  in  the  said  county  of  N.,  the  property  of 
the  mayor  and  burgesses  of  the  borough  of  Lenne  Regis, 
commonly  called  King's  Lynn,  in  the  county  of  Norfolk, 
and  sufficiently  marked  out  as  such,  one  gallon  of  oysters 
of  the  value  of  one  shilling»  d  the  goods,  chatteb,  and 
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property  of  the  said  mayor  and  burgesses,  against  the  peace, 

&c  and  against  the  form  of  the  statute,  &c.     And  the  Second  coaot 

jurors,  &c.  do  further  present,  that  the  said  A.  B.  on  the 

said,  8cc.  with  force  and  arms  did  knowingly,  wilfully,  and 

feloniously  steal,  take,  and  carry  away  from  a  certain  oyster 

laying,  within  the  limits  and  precincts  of  the  port  of  King's 

Lynn,  in  the  said  county  of  N.,  the  property  of  the  mayor 

and  burgesses  of  the  borough  of  Lenne  Regis,  commonly 

called  King's  Lynn,  in  the  county  of  S.,  and  su£Bcieiitly 

marked  out  as  such,  one  gallon  of  oysters  of  the  value  of 

one  shilling,  of  the  goods,  chattels,  and  property  of  the 

said  mayor  and  burgesses,  against  the  peace,  &c.  and  against 

the  form  of  the  statute,  &c.   And  the  jurors,  &c.  do  further  Thinl  coidl 

present,  that  the  said  A.  B.  on  the  said,  8cc.  with  force  and 

arms,  did  knowingly,  wilfuUy,  and  feloniously  steal,  take, 

and  cany  away  from  a  certain  oyster  fishery  within  the 

limits  and  precincts  of  the  port  of  King's  Lynn  in  the  said 

county  of  N.,  the  property  of  the  mayor  and  burgesses  of 

the  borough   of  Lenne  Regis,  commonly  called   King's 

Lynn,  in  die  county  of  N.,  and  sufficiently  marked  out  as 

»uch,  one  gallon  of  oysters  of  the  value  of  one  shilling,  of 

the  goods,  chattels,  and  property  of  the  said  mayor  and 

burgesses^  against  the  peace,  &c.  and  against  the  form,  8cc. 


O^mty  of 1      The  jurors,  &c«  that  A.  B.  late  of.  For  a  niide. 

{to  wit.)         J  8cc,  on,  ficc.  with  force  and  arms,  at,  "^"il^'^coniet 
&C.  wilfully  and  wrongfully  in  the  night  time  of  the  said  from  an  occo- 
day,  that  is  to  say,  about  the  hour  of  eleven  in  the  night  Sl^^foMhe"^* 
of  the  said  day,  did  enter  into  a  certain  warren  called  W.  breeding  and 
C.  there  situate,  and  then  and  there  lawfully  used  tor  tfae^f^^^'^heni^ 
breeding  and  keeping  of  conies,  and  then  in  the  occupation  ^"*«»  <>"  ^ 
of  J.  B.,  and  did  then  and  there,  wilfully  and  wrongfully  u/s.  6.  • 
take  in  the  night-time  of  the  said  day,  that  is  to  say,  about 
the  hour  of  eleven  in  the  night  of  the  said  day,  twenty  conies 
of  the  price  of  eight  shillings,  against  the  will  of  the  said 
J*  B.  then  and  there  being  the  occupier  of  the  said  warren 
called  W.  C.  so  as  aforesaid,  then  and  there  lawfully  used 
for  the  breeding  and  keeping  of  conies,  to  the  great  damage^ 

•  SuiTkie,436. 
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8cc*  against  the  form,  8cc.  and  against  the  peace,  &c« 
Second  count  same  as  the  firsts  only  using  the  word  **  kiir 
instetd  of  «<  take." 

For  felony  in   County  of "^      That  A.  B.  late  of,  Stc.  on,  8ic.  with 

ff^'a^blencL  {to  wit.)  J  force  and  arms,  at,  &c.  aforesaid,  thirty 
^iHG^^i  **"  y*'^*  ^^  \ineti  cloth  of  the  value  of  thirty  shillings  of  the 
C.S7.  ftdlGeo.  goods  and  chattels  of  C.  D.  of  the  parish  aforesaid,  in  the 
^•^'^'-  county  aforesaid,   whitster,    then  and  there  being  laid, 

placed,  and  exposed  to  be  bleached  and  whitened  in  a 
certain  bleaching  croft  of  the  said  C.  D.  situate,  lying,  and 
being  in  the  parish  aforesaid,  in  the  county  aforesaid,  then 
and  there  made  use  of  by  the  said  C.  D.  for  the  bleaching 
and  whitening  of  the  same  linen  cloth,  then  and  there  being 
found,  then  and  there  in  the  same  bleaching  croft,  fe- 
loniously did  steal,  take,  and  carry  away,  against  the  peace, 
&c.  and  against  the  statutes,  &c. 


For  tteniing    County  of "1      That  A.  B.  late  of.  Sic  on,  &C  at, 

nS^ti^****  (^0  wit.)         /&c.  in  the  night  time^  to  wit,  about  the 

from  8  gnrden,  hour  of  twelve  in  the  night  of  the  same  day,  with  force  and 

c.  S5,     '  '    arms  .  •  •  •  shrubs  called of  the  value  of  five  shillings, 

and  •  • .  •  plants  called  .  • .  •  of  the  value  of  five  shillings, 
then  and  there  growing  in  a  certain  garden  ground  of  E. 
F.,  there  situate  and  then  and  there  being  the  property  of 
the  said  E.  F.,  did  feloniously  pluck  up  and  steal,  take 
and  carty  away,  agunst  the  form,  8ic.  and  against  the 
peace,  &c. 


For  a  iingXe    Coufity  of *!      That  A.  B.  late  of,  &c.  on,  &c.  with 

cio?^'.  r/sl.         (^^  "^^-^         J  force  and  arms,  at,  8u5.  aforesaid,  one 

for  stealing      silver  watch  with  a  silver  chain,  of  the  value  of  four  pounds, 

^om    eper-   ^f^^  goods  and  chattels  of  one  C.  D.  from  the  person  of 

the  said  C.  D.  then  and  there  feloniously  did  steal,  take^ 

and  carry  away,  against  the  form,*  &c.  and  against  the 

peace,  &c« 

*  By  the  8  Eliz.  c.  4.  Larceny  from  the  person  of  any  one  pmUjf 
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ounty  of ^      The  jurors  for  our  Lord  tlie  King  Common  form 

{to  wii.)         J  upon  their  oath  present,  that  C.  D.  J^^  a'*nbS"i 
late  oi^  8cc.  being  a  person  of  an  evil,  wicked  and  malicious  a  prWate  indi. 
mind  and  disposition,  and  unlawfully,  wickedly  and  mali-  ^*^"*'* 
ciously  devising,  contriving  and  intending,  as  much  as  in 
him  lay,  to  scandalize^  vilify  and  defame  one  A.  6.  and  to 

and  wiihoui  his  knowledge^  was  rendered  a  felony,  sans  clergy.  The 
48  Geo  3.  c.  ISQ.  repeals  that  provision  of  the  Act  of  Eliz. :  and  enacts 
that  stealing  from  the  person  of  another,  whether  privilt/  without  hit 
knowledge,  or  not,  but  wiihoui  such  force  or  puiiing  in  fear,  is  to  con- 
stitute the  crime  of  robbery,  with  all  present  aiding  and  abetting,  shall 
be  subject  to  transportation  for  life,  or  any  term  not  less  than  seven  years, 
or  to  imprisoDment  and  hard  labour  for  not  more  than  three  years. 
Since  the  passing  of  this  last-mentioned  statute,  it  has  been  usual  to 
prosecute  for  this  offence  at  the  Sessions  of  the  Peace. 

*  From  what  has  been  advanced  under  another  title  ^Indecency,)  it 
most  have  been  anticipated  that  libellous  attacks,  whether  by  writing,  or 
by  wonls,  on  private  individuals  are  alone  designed  to  be  introduced 
under  this  head;  those  against  the  goyemmeot  and  its  functionaries,  as 
well  superior,  as  inferior,  having  been  considered  under  the  division  of 
Indecency,  political,  as  well  as  moral. 

Private  libels,  or  libels  on  individuals,  have  been  defined  to  be  "  ma- 
licioas  defomations,  expressed  either  in  printing  or  wriiing,  or  by  de* 
tigns  or  pictures,  tending  either  to  blacken  the  memory  of  one  who  is 
(lead,  or  the  reputation  of  one  who  is  alive,  and  thereby  exposing  him 
to  public  hatred  or  contempt.  1  Hawk.  73. — 9  Wils.  191. — 9  Campb. 
511.  Such  is  the  legal  aiKi  strictly  technical  definition  of  libel,  but  it 
is  colloquially,  and  to  a  certain  degree,  technically,  also,  extended  to 
shoder  of  any  kind.    See  ante,  p.  124. 

When  the  slander  immediately  affects  an  individual,  he  may  either 
ptefer  a  bill  of  indictment  in  the  usual  course,  or  move  for  leave  to  file 
I  criminal  information  in  the  crown-office :  but  the  court  will  exert  a 
discretionary  power  in  deciding  whether  they  will  thus  sanction  a  pro- 
secution, and  will  frequently  deny  it  where  an  indictment  might  well 
be  supported. 

Before  the  prosecutor  can  be  admitted  to  read  the  paper  charged  as 
libellous,  he  most  give  prim&  facie  evidence  of  a  publication  by  the 
^efiendant.  This  may  be  either  positive  in  itself,  or  be  inferred  from 
^  which  are  not  conclusive.  .*!  Bur.  R.  £689.-4  T.  R.  186.-— 4  £sp. 
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bring  bim  into  public  scandal,  Infamy  and  disgrace,  and 
to  injure,  prejudice  and  aggrieve  bim  the  said  A.  B^  on, 
&c.  with  force  and  arms,  at,  &c.  aforesaid,  of  his  great 
hatred,  malice  and  ill-will  towards  the  said  A.  B.  unlaw- 
fully and  maliciously  did  compose  and  publish,  and  cause 
and  procure  to  be  composed  and  published,  a  certain  false, 
scandalous,  malicious  and  defamatory  libel  of  and  concern- 
ing the  said  A.  B.,  containing  therein,  amongst  other  things, 
the  false,  scandalous,  malicious,  defamatory  and  libellous 
words  and  matter  following  of  and  concerning  the  said  A. 
B.,  that  is  to  say,  [^here  state  the  libellous  mcUter  with  the 
necessary  innuendoesy']  which  said  false,  scandalous,  malicious 
and  defamatory  libel,  he  the  said  C.  D.  afterwards,  to  wit, 
on,  8cc.  aforesaid,  at,  &c.  aforesaid,  unlawfully,  wickedly, 
and  maliciously  did  send,  and  cause  to  be  sent,  to  one  £. 
F.  in  the  form  of  a  letter  addressed  to  the  said  E.  F.,  and 
did  thereby  then  and  there,  unlawfully,  wickedly  and  ma- 
liciously publish,  and  cause  to  be  published,  the  said  libel, 
to  the  great  damage,  scandal,  infamy  and  disgrace  of  the 
said  A.  B.,  in  contempt,  8cc.  to  the  evil  and  pernicious 
example,  &c.  and  ao^ainst  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity. 


For  writing      Countv  of ">     That  O.  O.  late  of,  &c.  beinir  a  person 

ttnd  sendlnK  a  ^    -^  ^  '-or 


lor 


icttf^riAihe  (^^  ^^^')         J  ^^  ^^  envious,  evil  and  wicked  minds 

prosrcucnr  ar-  nnd  of  a  most  malicious  disposition,  and  wickedly,  mali- 

tkefc.  ciously  and  unlawfully,  minding,  contriving  and  intending, 

.  as  much  as  in  him  lay,  to  injure,  oppress,  and  aggrieve, 

and  vilify  the  ^ood  name,  fame,  credit  and  reputation  of 

one  H.  B.,  a  good,  peaceable  and  worthy  subject  of  our 

s'lid  Lord  the  King,  and  to  bring  him  into  great  contempt 

hatred,  infkmy  and  disgrace^  on.  Sec.  with  force  and  arms, 

at,  &c.  aforesaid,  a  certain  false,  scandalous  and  libellous 

writing  against  the  said  H.  B.  falsely,    maliciously  and 

scandalously,  did  frame  and  make,  and  in  the  name  of  bim 

the  said  O.  O.  then  and  there,  did  cause  to  be  written  and 

published  in  the  form  of  a  letter,  directed  to  him  the  said 

3 


UBELS*  S8l 

H.  B.f  which  said  writing  is  as  foQow&,  to  wit,  to  H.  B. 
This  comes  to  remind  you,  (meaning  him  the  said  H.  6.) 
that  the  time  draws  near,  for  you  (meaning  the  said  H.  B.) 
to  be  preparing  yourself  (again  meaning  the  said  H.  B.) 
for  a  trial,  for  stealing  the  corn  out  of  my  (meaning  his,  the 
ttid  O.  O.'s)  bam,  when  I  (meaning  the  said  O.  O.)  hope 
to  see  you  (meaning  the  said  H.  B.)  swing  by  the  neck  as 
yoa  deserve,  you  thiei^  (meaning  the  said  H.  B.)  subscribed 
0.  O.,  (meaning  himself  the  said  O.  O.) ;  and  that  he  the 
said  O.  O.  with  intention  to  scandalize  the  said  H.  B.,  and 
to  bring  him  into  contempt,  hatred,  in&my  and  disgrace, 
the  said  false,  malicious,  scandalous  and  libellous  writing, 
10  as  aforesaid  framed,  written  and  made,  afterwards,  to 
wit,  on  the  said,  &c.  and  on  divers  other  days  and  times, 
as  well  before  as  afterwards,  at,  8u;.  aforesaid,  to  one  P.  Q. 
and  to  one  X.  Y.,  and  to  divers  liege  subjects  of  our  said 
Lord  the  King  then  and  there  present,  falsely,  maliciously 
and  scandalously,  did  openly  shew,  deliver  and  cause  to  be 
delivered,  to  the  great  scandal,  infamy  and  damage  of  the 
said  H.  B^  to  the  evil  example,  &c.  and  against  the 
peace,  &c. 


Cmniy  of -^      The  jurors,  &c.  th^t  on  and  before,  The  pobiishioK 

{to  wit.)        /and  ever  since  the  day  of  the  taking  of*  i'^*"!**"^**** 
this  bquisition.  A*  B.  was,  and  yet  is,  a  graduate  physician  who  had  br<>n 
and  qualified  surgeon,  and  by  his  knowledge,  skill,  practice,  ^yaVuh*" 
and  experience  in  physic  and  surgery,  hath,  within  the  time  ioteot  to  mvUh 
aforesaid,  performed  and  wrought  divers  successful  cures  of  ^ji^^'hesaid 
>e?eral  distempers,  disorders,  wounds,  ruptures,  sores,  uU  cfimc,  and 
cm,  hurts,  bruises,  and  fractures,  among  the  li^  subjects  hh^^roi^loa. 
of  our  said  Lord  the  King ;   and  hath  thereby  not  only 
gained  reputation,  &me^  and  credit,  but  also  by  means 
whereof  hath  obtained  and  goqttired  a  comfortable  mainte- 
nance and  support,  and  greaC  profit  and  subsistence.    And 
^  at  the  general  quarter  session  of  the  peace  of  our  said 
I^  the  Kin^  holden  by  adjoomment  at  U*  H.,  in  Su I.  S., 
in  and  for  the  county  of  M.,  on  the day  of in. 
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the year  aforesaid,  by  the  oath  of  twelve  good  and 

lawful  men  of  the  said  county  of  M.,  then  and  there  swors 
and  charged  to  inquire  for  our  said  Lord  the  King,  for  the 
body  of  the  same  county,  it  was  presented  that  A.B.,  late  of, 
&c.  {here  go  on  with  indictment  for  assault  with  intent  to 
ravish,  then  say,)  which  said  indictment  our  said  Lord  the 
King  afterwards,  for  certain  reasons,  caused  to  be  brought 
before  him,  to  be  determined  according  to  the  law  and  cus- 
tom of  England,  and  that  afterwards,  that  is  to  say,  on  Friday 
next  after  the  morrow  of  the  Holy  Trinity,  in  Trinity  Term, 

in  the year  aforesaid,  before  our  Lord  the  King,  at 

Westminster,  came  the  said  A.  B.,  by  R.  B.  his  attorney, 
and  having  heard  the  said  indictm^it  read,  said  that  he  did 
not  think  that  our  said  Lord  the  King  would,  or  oug^t  to 
molest  him  the  said  A.  B.  by  reason  of  the  premises  afore- 
said, because  he  said  that  the  said  indictment,  and  the  mat- 
ter therein  contained,  were  not  sufficient  in  law,  and  that  he 
need  not,  nor  was  bound  by  the  law  of  the  land,  in  any 
manner  to  answer  thereto,  wherefore,  for  the  insufficiency 
thereof,  he  prayed  judgment,  and  that  he  might  be  dismissed 
and  discharged  by  the  Court  thereof,  and  from  the  premises 
aforesaid;  whereupon  all  and  singular  the  premises  having 
been  seen  and  fully  understood  by  the  Court  of  our  said 
Lord  the  King,  then  there,  for  that  no  one  came  on  the  be- 
half of  our  said  Lord  the  King  fiirther  to  inform  the  Court 
there  in  the  premises,  or  to  join  in  demurrer  in  law  with  the 
said  A.  B. ;  it  was  considered  and  adjudged  by  the  said 
Court,  thereof  and  from  the  premises  above  specified  in  the 
said  indictment,  and  that  he  depart  thence  without  delay,  as 
by  the  record  and  proceedings  on  the  said  indictment  may 
more  ftilly  and  at  large  appear.  And  the  jurors  aforesaid, 
now  here  sworn  and  charged  to  inquire  for  our  said  Lord 
the  King,  for  the  body  of  the  said  county  of  M^  upon  their 

oath,  &;e.  that  in of,  &c.  well  knowing  the  premises, 

and  being  a  person  of  a  wicked  and  turbulent  mind  and 
malicious  temper  and  disposition,  and  greatly  envying  the 
happy  state^  condition,  Mul  situation  of  life  of  the  said  A.B., 
and  wickedly,  maliciously,  and  ialsely  devising,  contriving, 
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and  intending  to  scandalise  and  vilify  the  said  A.  B^  and  to 
insinaate  and  make  it  be  believed  as  if  the  said  A.  B.  was  a 
quack  and  impostor,  and  a  person  of  no  abilities^  skilU 
knowledge,  judgment,  or  experience  in  the  practice  of  phy- 
sic and  surgery,  and  of  low,  mean,  and  indigent  circum-* 
stances,  and  thereby  to  ruin  the  said  A-  B.  in  his  reputatioUt 
character,  and  credit  as  a  physician  and  surgeon,  and  to 
bring  him  into  great  disgrace  and  contempt  among  the  Uege 

subjects  of  our  said  Lord  the  Kin^  on  the day  of 

in  the year  aforesaid,  with  force  and  arms,  at 

the  parish  aforesaid,  in  the  county  aforesaid,  a  certi^n  false, 
feigned,  wicked,  malicious^  and  scandalous  and  infamous 
libel  of  and  concerning  the  said  A.  B^,  entitled  ^^  The  Cook 
turned  Doctor:  a  New  Song;  tune — Hey  ho  Dohin,'* 
unlawfully,  wickedly,  maliciously,  and  scandalously  did  ut- 
ter and  publish,  and  cause  and  procure  to  be  uttered  and 
published,  the  tenor  of  which  said  bls^  feigned,  wicked, 
malicious,  scandalous,  and  inlBnu)us  libel,  is  as  follows; 
that  is  to  say,  {here  insert  it  eoca^tb/^tuith  the  necessary  innu^ 
iodoesj)  to  the  great  infamy,  scandal,  disgrace,  and  reproach 
of  the  said  A.  B. ;  in  contempt,  S(c.  to  the  great  damage^ 
aggrievance^  and  disquiet  of  the  said  A.  B. ;  to  the  evil,.  &c 
and  against  the  peace,  &c.  iHere  add  another  count  as  be' 
fore^  only  leaving  out  the  indictment  and  proceedings  thereon.'} 


ta- 
oo 


Coimty  of "I    The  jurors,  &a  that  on,  &c.  J.  B.,  Esq.  For  pobiishinf 

[to  wit,)        J  then,  and  looff  before  that  time,  was,  and  ^ ^^^^  ^^^^^ 

^,'  ^    ^  '         ^  coroner  or  it,^ 

ever  since  hath  been,  and  yet  is,  a  coroner  of  our  said  pre-  relative  to  an 
«ent  Soveroign  Lord  the  King^  of  the  city  of  L.,  and  that  Ky  him 

on  the  said day  of in  the  year  aforesaid,  M.C.,  ^^  >>o(iy  of  a 

an  apprentice  to  one  P.  Q.,  died  at  L.,  to  wit,  at  the  parish  jered?  '^^^^ 
ol^  &C.  in  the  city  of  L.  aforesaid,  that  is  to  say,  at  St.  B.'s 
Hospital,  there  situate^  and  within  the  jurisdiction  of  the 
said  J.  B.,  then  coroner  as  aforesaid,  and  that  it  having  been 
suspected  thai  the  said  M.  C.  came  to  a  violent  death,  he 

the  said  J.  B.  afterwards,  to  wit,  on  the day  of 

^^the year  o£  Sec.  atL«  aforesaid,  ta  vit,  nt  the  parish 
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of,  &c«  in  the  city  of  L.  aforesaid,  then  being  coroner  of 
our  said  present  Sovereign  Lord  the  King,  of  the  said  city 
of  L.,  in  due  form  of  law,  and  according  to  the  duty  of  his 
office  of  coroner,  did  take  an  inquisition  on  view  of  the 
body  of  the  said  M.  C,  and  that  upon  the  said  inqubition, 
the  jurors  sworn  and  charged  to  inquire  for  our  said  present 
Sovereign  Lord  the  King,  when,  how,  and  in  what  manner 
the  said  M.  C.  came  to  his  death,  who  say  iqK>n  their  oath, 
that  {here  go  tm  with  the  inquiuiionf)  as  by  the  said  inquisi- 
tion, taken  before  the  said  J.  B.,  coroner  as  aforesaid^  may 
may  more  fully  and  at  large  appear.     And  that  on  the  said 

day  of in  the  said year  of,  &c.  at  L. 

aforesaid,  to  wit,  at  the  parish  of,  &c.  in  the  city  of  L. 
aforesaid,  a  certain  fiilse,  wicked,  malicious,  and  scanda- 
lous libel  of  and  concerning  the  said  J.  B.,  then  coroner  as 
aforesaid,  was  unlawfully,  wickedly,  and  maliciously  in* 
serted,  printed,  and  published  in  a  newspaper,  entitled 
"  No.  6207.  The  London  Evening  Post,  from  Thursday, 
August,  &c.,  to,  &c. ;"  the  tenor  of  which  said  false,  wicked, 
malicious,  and  scandalous  libel  is  as  follows ;  that  is  to  say, 
the  letter  signed  **  Justice,"  censuring  veiy  much  and  se- 
verely the  coroner  of  the  city  of  L,,  thereby  meaning  the 
said  J.  B.,  to  wit,  at  the  time  of  the  printing  and  publishing 
the  said  false,  malicious,  and  scandalous  libel,  and  long  be- 
fore, beingcoroner  of  our  said  present  Sovereign,  &c.  of  the 
said  city  of  L.,  for  his  conduct  relative  to  the  poor  appren- 
tice girl,  meaning  the  said  M.  C,  that  died  through  th: 
barbarous  treatment  of  her  mistress,  meaning  P.  Q^  is  not 
safe  for  us  to  insert;  by  means  of  which  said  iklse^ 
wicked,  and  malicious  libel  the  said  J.  B.  was  greatly  as- 
persed, vilified,  scandalized,  and  stigmatized  in  his  cha- 
racter, and  was  brought  into  extreme  scandal,  infamjr,  and 
disgrace,  and  censured  severely  touching  his  conduct  re- 
lative to  his  taking  the  said  inquisition  on  the  said  M.  C; 
and  that  H.  S.  W.,  of  L.,  printer,  falsely  and  maliciously 
devising  and  intending  to  asperse,  stigmatize,  and  vilify  the 
character  of  the  said  J.  B.,  in  the  execution  of  his  office  of 
coroner,  in  the  taking  such  inquisition  as  aforesaid,  and  by 
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ttieans  thereof  (as  much  as  in  him  the  said  H.  S.  W.  by) 
to  bring  the  said  J.  B.  into  extreme  scandal,  in&my,  dis-* 
grace,  hatred,  and  contempt,  with  all  the  liege  subjects  of 
our  said  present  Lord  the  King,  afterwards,  to  wit,  on,  &c. 
with  force  and  arms,  at  L.  aforesaid,  to  wit,  at  the  parish  of, 
&c.  in  the  city  of  L.  aforesaid,  a  certain  false,  wicked, 
malicious,  and  scandalous  libel   of  and  concerning  the 
said  J.  B.,  being  coroner  tf&  aforesaid,  in  a  certain  news-^ 
paper  entided,  &c.  by  way  of  letter,  did  most  unlawfully, 
wickedly,  and  maliciously  print  and  publish,  and  did  cause 
and  procure  to  be  printed  and  published ;  which  said  last 
mentioned  false   wicked,  and   scandalous   libel,    by  way 
of  letter,  of  and  concerning  the  said   J.  B.,  coroner  as 
aforesaid,  is  according  to  the  tenor  following;  that  is  to  say, 
"  To  the  printer  of,  &c.  Sir,  I  am,  &c.  &c."     And  the  ju- 
rors, &c.  that  the  -said  J.  B.,  being  greatly  aggrieved,  in^ 
jored,  and  unjustly  censured  and  oppressed^  on  account  of 
thefalse^  feigned,  malicious,  and  scandalous  libel,  so  printed 
aod  published  as  aforesaid,  in  the  said  newspaper  above 
mentioned,  in  order  to  prevent  and  put  a  stop  to  any  future 
libels  being  published  in  the  newspapers  against  him  the 
said  J.  B.,  touching  the  said  inquisition,  and  to  notify  to  the 
public  his  intention  to  bring  to  justice  the  author,  printers, 
and  publishers,  of  the  said  two  most  malicious  and  scandal 
loos  libels,  afterwards,  to  wit,  on,  &c.  did  cause  and  procure 
an  advertisement,  in  and  under  the  name  of  him  the  said 
J>  B^  to  be  inserted  and  published  in  a  certain  newspaper 
entitled,  &c.  the  tenor  of  which  said  advertisement  is  as  fot* 
Ws;  to  wit,  &c.  8cc.    And  the  jurors,  &c.  that  the  said 
H.  S.  W.,  in  further  prosecution  of  his  most  wicked  intents 
^  purposes,  and  in  order  further  maliciously  and  wickedly 
to  stigmatize,  vilify,  and  scandalize  the  said  J.  B.,  after- 
wards, to  wit,  on,  &c.  with  force  and  arms,  at  L.,  to  wit,  at 
the  parish  o^  &c.  in  the  city  of  L.  aforesaid,  a  certain  other 
^^  wicked,  malicious,  and  scandalous  libel  of  and  con- 
^^niing  the  said  J.  B^  so  being  coroner  as  aforesaid,  in  a 
<^citain  other  newspaper,  entitled    ^'  The  Public  Adver- 
^r,  No.  10242.  Monday,  August  31,  1767;"  by  way  of 
^r,  did  most  unlawfully,  wickedly,  and  maliciously  print 

2c 
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and  poblish,  and  did  cause  and  procure  to  be  printed  and 
pabliflhed ;  which  said  last  mentioned  false,  wicked^  mali- 
cious, and  scandalous  libel,  by  way  of  letter,  of  and  con* 
ceming  the  said  J.  B.,  coroner  as  aforesaid,  is  according  to 
the  taior  following ;  that  is  to  say,  8ic.  &c. ;  thereby  moii 
wickedly  and  scandalously  insinuating  and  endea?ouring  to 
make  it  be  beliered  as  if  the  said  J.  B.,  in  the  execution  of 
the  important  office  of  coroner,  had  not  acted  c<msistent  with 
iustioe;  to  the  great  infiuny,  reproach,  scandal,  disgrace^ 
and  dishonour  ot  the  said  J.  B.;  in  contempt,  &c*;  to 
the  great  damage^  aggrievance,  and  disquiet  of  the  said  J.  B^* 
to  the  eTil,  Sec.  against  the  peace,  of,  &fi.  iSecondcomt 
the  saime^  only  not  setting  forth  the  mquintion  ;  third  count  as 
Third  count.  foUowS' ;]  And  the  jurors,  &c.  that  on,  &c.  the  said  J.  B. 
then  being  coroner  of  our  said  present  Sovereign  Lord  the 
King^  of  the  city  of  L.,  in  due  form  of  law,  and  accordiiig 
to  the  duty  of  his  office  as  coroner  of  the  said  city  of  L.9  at 
L,,  to  wit,  at  the  parish  of,  &c.  in  the  ci^  of  L.  afore- 
said, did  take  a  certain  inqubition,  on  view  of  the  body 
of  M.  C,  then  late  apprentice  to  P.  Q.,  and  then  lying  dead 
in  St.  B.'s  Hospital,  in  the  parish  of,  &c.  in  the  ci^  of 
L.  aforesaid,  and  within  the  jurisdiction  of  the  said  J.  B.  as 
coroner  of  the  said  cir^  of  L*  And  that  the  said  H.  S.  W., 
being  a  perscm  of  a  wicked  and  turbulent  mind,  and  diabo 
lical  disposition,  and  most  unlawfully,  wickedly,  mali- 
ciously, falsely,  and  audaciously  devising  and  intending 
to  represent^  insinuate,  and  make  it  be  believed  and  thought 
as  if  the  sud  J.  B.  had  acted  with  passion,  flagrancyi  and 
injustice,  in  the  execution  of  his  office  as  coroner  upon  the 
said  last  mentioned  inquisition,  and  thereby  to  detract, 
asperse,  scandalize^  vilify,  and  stigmatize  the  character  of 
the  said  J.  B.,  and  unjustly  to  Impeach  and  censure  the  con- 
duct and  behaviour  of  the  said  J.  B*  upon  such  last  m^itioned 
inqubition,  and  thereby  (as  much  as  in  him  the  said  H.  S.  W. 
lay)  to  bring  the  said  J.  B.  into  great  scandal,  infiuny,  dis- 
grace and  hatred,  and  contempt  with  all  the  li^ge  subjects 
of  our  said  present  Sovereign  Lord  the  King;  and  the  said 
H.  S.  W.,  the  sooner  to  accomplish,  perfect,  and  bring  to 
elSsct  his  most  unlawful  and  wicked  purposes  last 
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ifterwards,  to  wityOn,  8tc.  with  fiiroeand  armiy  at  L.afcM- 
laid,  to  wit,  at  the  parish  o^  &c  in  the  city  of  L.  aforo- 
ttid,  a  certain  other  fidse,  wicked,  and  malidous  libel, 
entided,  tec  did  most  imlawftilly,  wickedly,  and  malidoudy 
utter  and  poblish,  and  did  cause  and  procure  to  be  nttered 
and  published,  in  which  said  last  mentioned  fidse^  wicked, 
and  scandalous  libel,  of  and  concerning  the  said  J.  B.,  the 
ooroDer  aforesaid,  is  contained  fiJse^  feigned,  wicked,  scaU- 
dsIoQS,  and  malidous  matters,  according  to  the  tenor  fol- 
lowing; that  is  to  say,  {here  insert  the  libel  ike  ^st  charged 
m  thejirst  count  to  have  been  published  by  if.  S.  fFl)  to  the 
great  infamy,  &c.;  in  contempt.  Sec ;  to  the  great  damage^ 
&c.;  to  the  evil,  &c;  and  against  the  peace,  &c.  iHere 
fdiafofurih  county  in  same  manner ^  for  publishing  the  libd 
last  mentioned  in  thejirst  cotmi.2 


County  of ^     That  B.  B.  lateof  N.,  in  the  county  For  a  libel,  by 

{to  wit.)  J  of  N.  cordwaioer,  being  a  person  of  a  p^^ator  io 
wicked,  uncharitable,  and  malidous  mind  and  disposition,  ^Gf* 
and  unlawfully,  wickedly,  and  malidously  devising,  contrive* 
ing,  and  intending,  as  much  as  in  him  lay,  to  injure,  oppress, 
aggrieve  and  vilify  the  good  name,fame,  credit  and  reputation, 
of  Q.  H.,  surgeon,  and  tcr  bring  him  into  great  scandal,  in«- 
fiuny,  contempt,  ridicule,  and  disgrace,  on,  &c.  at,  &c. 
aforesaid,  did  unlawfully,  wickedly,  and  malidously  make^ 
and  cause  to  be  made,  a  certain  gibbet,  and  also  a  certain 
effigy  or  figure,  intending  to  represent  the  said  G.  H^ 
the  said  eflBgy  or  figure  having  in  one  of  its  hands  a  cer- 
tain bstrument,  commonly  called  a  clyster  pipe,  and  in 
tbe  other  of  its  hands  a  parchment  label,  with  the  letters 
(}•  H.  inscribed  on  it ;  and  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  N.  aforesaid,  in  the  county  afore- 
said, onlawfuUy,  wickedly,  and  maliciously  erected,  set  up, 
andfized,  and  caused  and  procured  to  be  set  up,  erected, 
ttid  fixed,  the  said  gibbet  or  gallows  in  and  upon  a  certain 
piece  of  ground  near  to  a  certain  common  King's  highway, 
there  commonly  called  the  London  Road,  passing  through 
the  town  of  N.  aforesaid,  in  the  county  aforesaid,  and  kq»t 

2  c  2 
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and  continued,  and  caused  and  procured  to  be  kept  anj 
continued,  the  fund  gibbet  so  there  erected,  set  up  and 
fixed  as  aforesaid,  for  a  long  space  of  time^  to  wit,  for 
the  space  of  three  days  then  next  following,  and  daring 
that  time^  to  wit,  on  the  day  and  year  aforesaid,  and  on 

every  day  between  that  day  and  the day  of  the  said 

month  of then  next  following,  at  N.  aforesaid,  in 

the  county  aforesaid,  unlawfully  and  wickedly,  and  mali- 
ciously hung  up  and  suspended,  and  caused  and  procured 
to  be  hung  up  and  suspended,  the  said  effigy  or  figure 
so  having  in  one  of  its  said  hands  the  said  clyster  pipe, 
and  in  the  other  the  said  labd,  so  intended  to  represent 
die  said  G.  H.  to  and  upon  the  said  gibbet,  and  kept 
and  continued,  and  caused  and  procured  to  be  kept  and 
continued,  the  said  effigy  or  figure  intending  to  represent 
the  said  O.  H«  as  aforesaid,  so  hung  up  and  suspended  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
twelve  hours  on  each  of  those  respective  days,  and  during 
those  times  on  those  respective  days,  there  unlawfully, 
wickedly,  and  maliciously  published  and  exposed  the  said 
•gibbet,  with  the  said  effigy  or  figure,  so  intended  to  re- 
present the  said  G*  H.  as  aforesaid,   thereto  suspended, 
to  the  sight  and  view  of  divers  and  very  many  of  the  liege 
subjects  of  our  said  Lord  the  King,  passing  and  repassing 
in  and  along  the  common  King's  highway  aforesaid,  to  the 
great  scandal,  infamy,  ridicule,  and  disgrace  of  the  said 
G.  H.,  in  contempt  of  our  said  Lord  the  King  and  hi3 
laws,  to  the  evil  example  of  all  others  in  the  like  case 
ofiending,  and  against  the  peace,  8cc. 


w> 


pobiighing  a  {to  wit.)        J  being  a  person  of  a  most  wicked  and 

th^chiSrciu'     malictoils  temper  and  disposition,  and  unlawfully,  and  un- 


fcodim  for  ^*"  ^^^^^  ^f \     The  jurors,  8cc.  that  A.  B.,  of,  &c 

poblighing 
libel  agaioi 
Uie  church- 

wardens,  and  justly,  wickedly,  and  maliciously  devising,  designing,  con* 
parish^  accQ^.  ^^^^^f^^  <^d  intending  to  defame,  asperse,  scandalize,  and 
inip  (hem  of     vilify  the  characters  of  P.  Q«,  churchwarden  of  the  parish 

CQiVty^of  f^ad,  of  •  • « •  in  the  county  of M.  M«,  and  N.  N.,  all  overr 

concerning  the  geers  of  the  poor  of  the  said  parish,  aad  also  K.  S^  X.  Y., 

poarratcf,  «cc.  '^  r  ?  -^ 


Z.  Z.,  ice.  now  and  at  the  time  of  the  writing,  printings 
and  publishing,  the  false,  scandalous,  and  defamatory  libel^ 
hereinafter  mentioned,  vestry-men  and  inhabitants  of  the 
said  parish  of,  Sec.  and  most  unlawfully,  unjustly,  wickedly, 
and  maliciously  devising,  contriving,  designing,  and  in- 
tending, as  much  as  in  him  the  said  A.  B.  lay,  to  insinuate 
and  cause  it  to  be  believed  that  they  the  said  P.  Q.  as  such 
churchwarden,  &c.  as  aforesaid,  and  that  they  the  said 
M.  M.  and  N.  N.,  as  such  overseers  as  aforesaid,  and  the 
said  R.  S.,  &c.  as  such  vestry-men  of  the  said  parish  as 
aforesaid,  had  been  guilty  of  very  great  frauds,  abuses,  and 
misdemeanors  in  the  execution  of  their  several  and  respec- 
tive offices  aforesaid,  in  relation  to  the  rates  made  for  the 
relief  of  the  poor  of  the  said  parish  of,  8cc.  and  other 
matters  relating  to  the  said  parish,  upon,  &c.  with  force 
and  arms,  at,  &c  in,  &c.  did  unlawfully,  and  maliciously, 
wickedly,  and  scandalously,  compose,  write,  print,  and 
publish,  and  did  cause  and  procure  to  be  composed,  written, 
printed,  and  published,  a  certain  wicked,  infamous,  scan- 
dalous, and  defamatory  libel,  of  and  ccmceming  them  the 
said  P.  Q.,  and  the  said  R.  S.,  &c.  [insert  all  the  names] 
entitled  [msert  the  title  of  the  libet]  in  which  said  scandalous 
and  defamatory  libel  are  contained  among  other  things, 
divers  wicked,  scandalous,  malicious,  and  defamatory 
matters,  that  is  to  say,  in  one  part  thereof  according  to 
theirtenor  following,  that  is  to  say,  \Here  set  tmt  part  of  the 
libel  with  innuendoes  explanatory/ ,2  And  in  another  part 
thereof  according  to  the  tenor  following,  that  is  to  say, 
[Here  set  out  another  part  of  the  libeL^  And  in  another 
part  of  the  same  scandalous  and  infamous  libel  to  the  tenor 
following,  that  is  to  say,  8ic.  to  the  great  scandal,  infamy, 
and  disgrace  of  them  the  said  P.  Q.  8ic.  in  contempt,  &c. 
to  the  evil  and  pernicious  example.  Sec.  and  against  tho 
peaces  &c. 


County  of y      That  A.  B.,  late  of,  &c.  being  a  For  a  libel  on 

(to  wit.)         J  person  of  a  wicked  and  malicious  dis-  edfaccoSor" 
position,  and  wickedly  and  maliciously  contriving  and  in-  ber  of  incoaii* 

ncDCc* 
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tending  to  injure^  defiune,  di^race,  and  yilify  the  memory, 
repatation»  and  character  of  £•  D.^  late  of  &c.  widowi  de« 
ic^ased,  relict  of  M.  J.  D.,  esq.  late  of  &c.  also  deceased, 
and  to  bring  thejamily  and  descendants  of  the  said  £.  D. 
hUo  great  scandal,  infamy,  and  contempt,*  and  to  cause  it 
to  be  believed  that  the  said  £.  D.  in  her  life-time^  was  a 
person  of  a  depraved^  vicious,  and  lewd  mind  and  dispo* 
aition  and  incontinent  behaviour,  and  destitute  of  conjugal 
affection  and  fideli^  toward  her  said  husband,  the  sdd 
M.  J.  D. ;  and  that  the  said  E.  D.  had  led  a  wicked,  pro- 
fligate,  and  adulterous  course  of  life^  and  had  been  con* 
tinually  from  th^  time  of  her  marriage  with  the  said  M  J« 
D.  till  near  the  time  of  her  decease^  addicted  to  promiscuous 
and  adulterous  intercourse  with  divers  menial  servants  in 
the  service  of  her  th^  said  £.  D^  on,  &c.  at,  Sec.  with 
force  and  arms,  wicjl^y,  malicbusly^  and  unlawfully  did 
print  and  ppUish,  and  cause  to  be  printed  and  published 

in  a  certain  newspaper  called  and  entitled  the shire 

Telegraph,  a  certaiii  false,  scandalous,  and  nialicious  libeU 
of  and  concerning  her  the  siud  E.  D«,  [Aere  set  forth  the 
libel  with  the  necessary  innuendoes']  to  the  great  disgrace  and 
scandal  of  the  memory,  reputation,  and  character  of  the 
said  E.  D.,  in  contempt,  &c.  to  the  eyil  example^  &c.  and 
against  the  peace,f  &c. 


For  ereeting 
and  keeping 
•hot  a  gate 
acroM  a  high- 
way for  foot 
aaohorfe 
patsengen. 


County  of  . . 
{to  wit.) 


NUISANCES.t 

}     The  jurors,  8u%  that  from  the  time 
whereof  the  memory  man  is  not  to  the 


*  Thpse  words  in  italicks  form  a  nefitsmrj  all^tion  of  the  indict* 
ment  for  libdling  a  deceased  persoQ.    R.  ▼.  Topham*  4  T.  R.  126. 

t  The  excitement  to  the  relations  of  the  deceased  to  hreak  the  peac^ 
is  the  very  gist  of  an  indictment  for  libelling  a  person  who  19  no  longer 
alive  to  feel  or  resent  the  injury.    Ibid, 

X  A  common  nuisance  is  an  offence  against  the  pnblic^  either  by 
4oing  a  thing  which  tends  to  the  annoyance  of  all  th<3.  king's  subjects,  or 
by  neglecting  to  dp  a  thing  which  the  common  good  requires.  1  Haw. 
c.  7*- 

To  this  defiaition  may  be  referred  all  the  precedents  hcve  iDierted^ 
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fmtnrjf  there  was  end  yet  is  a  certain  ancient  common 
hif^way,  in  the  parish  of  M.»  in  the  county  of  N.,  leading 
from  a  certain  place  then  called  the  Green  Balk^  in  the  parish 
sod  county  aforesaid,  into,  through,  and  over  a  certain 
public  King's  highway,  called  the  great  North  Road,  and 
from  thence  to  a  certain  common,  called  and  known  by  the 
name  of  East  Common,  in  the  parish  of  B.,  in  the  said 

whidi  msybefenmcoi/y  divided  into  naisancea  of  commissiont  sod  oois- 
apcn  of  osNMtDs;  and  specifically  into  all  those  offencea,  which,  under 
varioQi.  denominationty  directly  tend  to  the  injury  or  inconTenieoce  of 
the  public  generally.  Colloquially,  indeed,  certain  kinds  of  injuries  to 
indiyidoals  are  called  by  the  name  of  nuisances,  but  incorrectly,  for,  as 
Lord  Coke  says,  if  it  be  a  pfioaie  nuisance,  a  man  shall  have  his  action 
apoa  the  case,  and  recover  his  damages,  but  if  it  be  a  public  nuisance^ 
ht  shall  moi  have  an  action  upon  the  case,  and  this  the  law  hath  pro- 
vided for  avoiding  of  multiplicity  of  suits.  The  law  for  a  common  nnis- 
aocc  hath  provided  an  apt  remedy,  by  presentment  or  indictment  at  the 
lait  of  the  king,  in  thebehalf  of  all  his  subjects;  unless  any  man  hath 
alio  a  particular  damage,  as  if  he  find  his  horse  &11  into  a  ditch  made 
across  a  hi^wa3[,  whereby  he  received  hurt  and  loss,  there  for  his 
special  damage  which  is  not  common  to  others,  he  shall  have  an  action 
opoa  the  case.  I  Inst.  56.  This  docuine,  however,  so  far  as  it  re<- 
gards  the  inadmissibility  of  private  action  for  public  nuisances,  is  to  be  ^ 

received  with  considerable  qnalificaaion.  R.  v.  Dewsnap^  l6  E.  R.996. 

Naisancea  of  Commission  ordinarily  consist  in  placing  obstructions 
on  highways ;  carrying  on  offensive  trades,  callings  or  manufactures  j 
<iaqgeroasly  keeping,  or  mischievously  using  in  any  manner,  gunpowder 
or  other  combostibks;  keeping  disorderly  houses  of  all  descriptions;  ex- 
(niiiig  in  public  any  objecu  generally  dangerous  to  health,  or  personal 
ttfie^,  or  offensive  to  decency,  and  subversive  of  public  morals,  iRussel, 
C.  and  M.  49?.  It  is  laid  down  by  L^rd  Ellenboroogh,  that  every  un- 
aatboriied  obstruction  of  a  highway,  to  the  annoyance  of  the  king's 
nbjecu,  is  a  nuisance,  and  an  indictable  offence,  3Campb.  327*  Thus^ 
where  a  waggoner  carrying  on  an  extensive  concern  constantly  suffers 
waggons  to  stand  on  the  side  of  the  highway  on  which  his  premises  are 
dtoate  an  unreasonable  time,  he  is  guilty  of  a  noisance,  6  E.  R.  4S7< 
2  Smith,  484.  And  if  stage  coaches  regularly  stand  in  a  public  street, 
^Kmgh  for  the  purpose  of  accommodating  passengers,  so  as  to  obstruct 
the  regular  track  of  carriages,  the  proprietor  may  be  indicted,  3  Campb,     * 

m. 

Nuisances  of  Omission  usually  arise  out  of  the  negligently  mainUin^p 
iog»  repairing  and  keeping,  highways,  bridges^  parapets,  ferries,  dec*  &c. 
3Chit.C.L.6fe. 
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county  of  N.,  for  all  the  li^  subjects  of  our  said  Lord  th« 
King  and  bis  predecessors  to  go,  return,  and  pass  on  foot 
and  on  borsebaek,  at  their  free  will  and  pleasure,  and  that 

on  the  ••••••  day  of in  the year  of  our  said 

sovereign  Lord,   &c.  A.  B.  late  of  the  parish  of 

&c.  with  force  and  arms,  at  a  certain  place  there  in  the 

purish  of aforesaid,  contiguous  to,  and  on  the  East 

side  of  the  great  North  Road  aforesaid,  unlawfully  and 
injuriously  did  erect  and  cause  to  be  erected  a.  certain 
wooden  gate  of  the  length  of  fifteen  feet,  and  of  the  height 
of  four  feet  upon  and  across  the  said  King^s  highway,  lead- 
ing from  the  place  called  the  Green  Walk  aforesaid,  to  the 
great  North  Road  aforesaid ;  and  that  the  said  A.  B.,  the 
said  wooden  gate  so  as  aforesaid  erected  and  made  from  the 
said,  8lc.  until  the  day  of  the  taking  this  inquisition,  with 
force  and  arms  at,  8ic.  aforesaid,  unlawfully  and  injuriously 
did  continue  locked,  and  fastened  with  an  iron  chain,  and 
yet  doth  continue,  by  which  the  King's  common  highway 
last  aforesaid,  during  all  the  time  aforesaid  was  so  obstructed 
and  stopped  up  that  the  Kuig's  liege  subjects  in,  by,  and 
through,  the  same  highway  could  not,  nor  yet  can  go,  return 
and  pass  on  foot  and  on  horseback  so  freely  as  they  ought 
and  were  wont  to  do,  to  the  great  damage  and  common 
nuisance,*  of  all  the  liege  subjects  of  our  said  Lord,  the 
King,  going,  returning,  passing  and  re-passing,  in,  along^ 
and  through,  the  said  last*mentioncd  common  King's  high- 
way, to  the  evil  example  of  all  others  in  the  like  case  ofiend^v 
^ng,  and  against  the  peace,  &c. 


For  digging  a    County  (/......  ^     That  from  the  time  whereof^  &c« 

filg  a  hedg'e  *"  ('«  '^'^''O         /  inscribe  the  hightuay  as  in  the  last.]  for 

across  a  high-    themselves   and   their  goods,    without  any  stoppage   or 

way. 

■  ^  ^____^_____^^_— — .  ■  - 

*  After  (he  foregoing  observations,  it  is  almost  superfluous  to  tepcat 
that  erery  proceeding,  whether  for  niiisaDces  arising  from  oeglc^t  of 
duty,  or  for  encroachments  on  the  public  conveniences,  must  contain 
the  words  *'  to  the  common  nuisance  of  all  the  liege  subjects  of  oar 
Lord  the  now  King,**  residing,  passing,  or  using,  &c.  according  to  the 
facts,  in  its  conclusion,  2  Stra.  688.    See  also  qntef  p.  101.    ' 
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hindrance  by  any  ditches,  hedges  or  other  obstacles  what- 
soever, nevertheless  one  A.  B.,  late  of,  &c.  on,  &c.  with 
force  and  arms,  at,  &c.  aforesaid,  in  the  place  aforesaid, 
called,  8lc.  upon  the  common  highway  aforesaid,  a  certain 
ditch  and  quickset  hedge  did  make,  and  the  said  ditch  and 
quickset  hedge  so  as  aforesaid  made,  doth  yet  continue  and 
keep,  to  the  great,  &c.  [conclusion  as  before.^ 


County  of -^     The  jurors,  See,  that  there  was,  8cc,  For  erecting 

(to  wit.)  /and  that  A.  B.  late  of,  &c.  with,  &c.  at,  ahoui!^?!!*"/"? 
&C.  unlawfully  did  erect  and  build,  and  cause  and  procure  which  was  on 
to  be  erected  and  built,  a  certain  brick  messuage  and  tene-  ^  ^ 
ment,  containing  in  length  ti/t'elve  feet,  and  six  inches,  and 
in  depth  at  the  East  end  thereof  five  feet,  and  six  inches,  and 
in  depth  at  the  West  end  thereof,  two  feet  and  nine  inches, 
and  that  the  same  was  erected  and  built,  and  caused  and 
procured  to  be  erected  and  built,  by  him  the  said  A.  B.,  in 
and  upon  the  said  ancient,  and  common  highway,  at  the 
parish  aforesaid^  in  the  county  aforesaid,  to  wit,  opposite 
to  a  certain  dwelling-house  of  one  G.  H«  there  situate,  and 
the  said  part  of  the  said  messuage  and  tenement  so  erected, 
and  built,  and  caused  and  procured  to  be  erected  and  built 
by  him  the  said  A.  B.  as  aforesaid,  in  and  upon  the  said 
ancient  and  common  King's  highway,  at  the  parish  afore- 
said, in  the  county  aforesaid,  he  the  said  A.  B.,  from  the 

said day  of in  year  aforesaid,  until  tlie  day 

of  the  taking  of  this  inquisition,  with  force  and  arms,  at 
the  parish  aforesaid,  in  the  county  af6resaid,  unlawfully 
and  injuriously  did  continue,  and  yet  doth  continue;  by 
reason  and  means  whereof,  the  said  ancient  and  common 
Ki|)g*s  highway  was,  during  the  time  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  encroached  upon, 
narrowed  and  straitened,  so  that  the  King's  liege  subjects 
in,  by,  and  through,  the  said  highway  could  not,  nor  yet 
pan  go^  return,  &c.  &c«  (as  before.) 


County  of 1      The  jurors,  &c.  that  there  was,  and  f*/f«^'"^,f 

•   v  >  .o  11         1  -lA-tTTi         hole  ina  public 

[to  unt.)         3  y^^  1^9  ^^*  ^^d  ^^^  ^^^  ^^^  ^'  ^'9  1^^  Mirttty  aod  not 
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wfcereb^r*  of,  &c,  well  knowing  the  premises,  on,  &c.  in  the  . . .  •  yctf, 
gentlemaD't  &c.  with  force  and  anns,  at  the  parish  aforesaid,  in  the 
?aaff,^^lifo  ^ui^ty  Aforesaid,  in  the  said  ancient  and  common  Kiog^s 

fore  bones  feU  highway,  and' public  street  there  called street,  on* 

mn^nriT  ^^^^7  ^^  injuriously  did  dig,  and  cause  to  be  dug,  a 
ksrocst  ent  certain  great  pit,  and  hole,  containing  in  circumfereoce^ 
'  ^  twenty  feet,  and  in  depth  fiye  feet;  and  that  he  the  ssid 
A.  B^  the  said  pit  and  hole  so  dug,  and  caused  to  be  dag 
by  him  the  said  A,  B^  in  the  said  ancient  and  common 
King's  highway,  and  street  as  aforesaid,  from  the  said 
twenty-first  day  of,  &c.  in  the  year  aforesaid,  until  the  day 
of  taking  this  inquisition,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully  and  injuriously  did,  and  yet 
doth  cause,  permit,  and  suffer  to  be,  remain,  and  continue 
there  without  enclosing  the  same^  and  without  keeping  or 
affixing  any  light,  or  having  any  person  at  night  near  the 
said  pit  and  hole  to  watch,  notify,  and  shew  the  same,  and 
the  danger  thereof  to  the  liege  subjects  of  our  said  Lord 
the  King^  K^ing,  returning,  passing,  riding,  and  labour* 
ing  in,  upon,  along,  and  through  tlie  said  ancient  and 

common  King's  hjghway  and  street,  called street,  at 

the  parish  of aibresaid,  in  the  county  aforesaid,  by 

reason  and  means  whereof,  the  liege  subjects  of  our  said 
Lord  the  King,  during  the  whole  time  aforesaid,  could  noty 
nor  yet  can  go,  return,  pass,  ride,  and  labour,  in,  upon, 
along,  and  through  the  said  ancient  and  common  King^s 
highway,  with  tlieir  horses,  coaches,  carts  and  carriages, 
as  they  have  been  used  and  accustomed,  and  were  wont, 
and  ought  to  do,  without  great  peril  and  danger  of  their 
lives ;  and  that  on  the  • .  • .  day  of  ....  in  the  said  . . .  • 
year  of,  &c.  about  the  hour  often  in  the  night  of  the  same 
day,  at  the  parish  of .'  aforesaid,  in  the  county  afore- 
said, as  G.  H.,  esq.  and  E.  H.,  and  M .  H.  (two  of  the 
daughters  of  the  said  G.  H.)  liege  subjects  of  our  said  Lord 
the  King,  were  going  and  passing  in,  upon,  along,  and 
through  the  said  ancient  and  common  King's  highway,  and 

public  street,  called street,  there  in  a  certain  coach 

of  him  the  said  G.  H.,  then  and  there  drawn  with  four 
horses,  the  two  fore  horses  so  drawing  the  said  coach  then 
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and  there  fell  into  the  said  pit  and  hole  so  dag,  and  caused 
to  be  dug,  and  caused,  pennitted  and  suffered  to  be,  re* 
msin,  and  continue,  by  him  the  said  A.  B.  in  the  said  ancient 
and  common  king^s  highway,  and  public  street  as  aforesud, 
whereby  the  said  two  horses  were  dien  and  there  very  much 
hurt  and  bruised,  and  the  traces  and  harness  of  the  said  two 
horses  were  then  and  there  obliged  to  be,  and  were  cut  in 
pieces  to  disengage  them  from  the  said  coach,  and  the  said 
6.  H^  £.  H^  and  M.  H^  were  then  and  there  very  much 
terrified  and  afirighted,  and  put  in  great  fear,  apprehension 
and  danger  of  losing  their  lives;  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  Lord 
the  King,  in  his,  along,  and  through  the  said  ancient  and 

common  King's  highway,  and  public  street,  called 

with  their  horses,  coaches,  carts,  and  carriages,  going,  re* 

turning,  passing,  riding  and  labouring,  to  the  great  damage 

of  them  the  said  O.  H.,  E.  H.  and  M.  EL,  to  the  evil,  &c. 

and  against  the  peace,  &c.    And  the  jurors,  &c.  that  the  Second  coaoc 

said  A.  B«,  [^kere  go  on  tvith  the  first  county  down  to  remain 

and  continue^  then  sayH  by  reason  and  means  whereof,  all 

the  said  li^e  subjects  of  our  said  Lord  the  King,  during 

sU  the  time  aforesaid,  could  not,  nor  yet  can  go^  return, 

pass,  ride  and  labour  with  their  horses,  coaches,  carts  and 

carriages,  in,  upon,  along,  and  through  the  said  ancient  and 

common  King's  highway,  and  public  street  as  aforesaid,  they 

ha?e  been  used  and  accustomed,  and  were  wont  and  ought 

to  do  without  great  peril  and  danger  of  their  lives,  to  the 

great  damage  and  common  nuisance  of  all  the  liege  sutgects 

of  oar  said  Lord  the  King,  in,  by,  along  and  through  the 

said  ancient  and  common  King's  highway,  and  public  street^ 

Med* street,  with  their  horses,  coaches,  carts  and 

carriages  going,  returning,  passing  and  labouring,  to  the 
erilexampleof  all  others  in  the  like  case  o&nding,  and 
■gainst  the  peace,  8cc« 


Omnty  ^. .....  1      The  jurors,  &e.  that  from,  &c.,  &c..  For  leavinf 

{to  wit.)       J  and  that  A.  B.,  late  of,  &c.,  on,,&c-,  Xth'fonr 
^^  Poo^  at,  &c.,  in  a  certain  part  of  the  said  common  pavemcoc. 
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King^s  highway  and  public  street  there^  to  wit,  in  the  foot 
pavement  of  the  said  street,  before  the  dwelling-house 
of  him  the  said  A.  B.  imlawfully  and  injuriously  did  leave 

open  a  certain  area  of  the  length  of and  of  the 

breadth  of belonging  to  him  the  said  A.  B.  widiout 

putting  or  placing,  or  causing  to  be  put  and  placed,  any 
rails  or  other  fence  to  enclose  the  same ;  and  lie  the  said 
A«  B.  from  the  said,  &c.,  until,  &c.,  with,  &c.,  at,  &c.,  the 
said  area  so  as  aforesaid,  being  in  the  said  foot  pavement 
of  the  said  common  King's  highway  and  public  street,  un- 
lawfully and  injuriously  did  cause,  permit,  and  suffer  to  be^ 
remain,  and  continue  open,  by  reason  and  means  whereof 
the  liege  subjects  of  our  said  Lord  the  King,  during  the 
time  aforesaid,  could  not,  nor  yet  can  go,  return,  and  pass 
on  foot  in,  by,  and  through  tlie  said  common  King^s  higii- 
way  and  public  street,  and  as  they  were  used  and  accuse 
tomed,  and  were  wont  and  ought  to  do,  without  great  peril 
and  danger  of  their  lives,  to  the  great  damage  and  common 
nuisance  of  all,  &c.  in,  by,  and  through,  &c.  going,  return- 
ing, and  passing  on  foot,  to  the  evil,  &c.,  and  against  the 
peace,  &c. 


For  exp9sinc    Countij  of ^     The  jurors,  &c.  that  A.  B.,  late  of,  &c, 

nw  skins  near  /         ..  %  >  ^  r  ^^  a  -i 

to  abif^hway,  {to  vuiL)  }  tanner  and  tellmonger,  on,  &c.  and  on 

and  therf by      divers  Other  davs  and  times,  between  that  day  and  the  day 

OCCIISlODIDg  UQ-  ,  .....  .  • 

wboie9<nne        of  taking  this  inquisition,  with  force  and  arms  at  the  parish 
^''  aforesaid,  in  the  county  aforesaid,  in  a  certain  building  and 

yard  belonging  to  him  the  said  A.  B.  there  situate,  and  being 
also  near  a  certain  King*s  common  highway,  there  leading 
from,  &c.,  into,  &c.,  and  along  by  tbe  said  building  and 
yard  towards  and  into,  &c.,  used,  &c.,  from,  &c.,  with,  &C., 
to,  &c.,  at  their  will  and  pleasure,  unlawfully  and  injuriously 
did  make,  and  cause  to  be  made,  divers  raw  sheep  skins 
and  other  skins  into  leather,  from  the  filth  and  slime  where- 
of, divers  noisome  and  unwholesome  smells,  on  the  said,  &c. 
and  on  the  said  other  days  and  times,  between  that  day  and 
the  day  of  the  taking  this  inquisition,  at  the  parish  afore- 
•  said,  in  the  county  aforesaid,  did   arise,  so  that  the  air 
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thereby  was  then  and  there,  to  wit,  in  that  part  of  the  said 
King's  common  highway,  near  to  the  said  building  and 
yard,  in  the  parish  and  county  aforesaid,  greatly  corrupted 
and  infected,  to  the  great  damage  and  common  nuisance 
of,  &c.  in  and  through  that  part  of,  8cc.  with  their,  &c.  to 
the  evil  example,  &c.  and  against  the  peace  of  our  said  Lord 
the  King,  &c. 


County  of *!      That  P.  Q.,  late  of,  &c.  on,  8cc.  with  For  stopping 

{to  wiL)        ^  force  and  arms,  at,  &c.  a  certain  ancient  ^"atereooree 
watercourse  adjoining  to  the  King's  highway,  within  the  whereby  the 
same  parish,  leading  from  the  said  town  of  B.  in  the  county  floJed^ir' 
aforesaid,  towards  and  unto  the  city  of  G.  in  the  county  of  a^'JoinJng  i»%fc* 
G.  aforesaid,  with  grayel  and  other  materials,  unlawfully  and  ma^ed  Uie 
iiijuriouslj  did  obstruct  and  stop  up,  and  the  said  water-  ■*"»*• 
course  so  as  aforesaid,  obstructed  and  stopped  up  from  the 
said.  Sec.  until  the  day  of  the  taking  of  this  inquisition,  at, 
&c  aforesaid,  unlawfully  and  injuriously  did  continiie,  by 
reason  whereof  the  rain  and  waters  that  were  wont  and  ought 
to  flow  and  pass  through  the  said  watercourse,  on  the  same 
day  and  year  aforesaid,  and  on  divers  other  days  and  times 
afterwards,  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  did  overflow  and  remain  in  the  said  King's  com- 
mon highway  there,  and  thereby  the  same  was,  and  yet  is, 
greatly  hurt,  damaged,  impaired,  and  spoiled,  so  that  the 
liege  subjects  of  our  said  Lord  the  King  through  the  same 
way,  with  their  horses,  coaches,  carts,  and  carriages,  then 
and  on  the  said  other  days  and  times,  could  not,  nor  yet  can 
go,  return,  pass,  repass,  ride,  and  labour,  as  they  ought 
and  were  wont  to  do,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  (^ord  the  King, 
through  the  same  highway  going,  returning,  passing,  re- 
passing, riding,  and  labouring,  and  against  the  peace.  Sec 


County  of ^      That  M.  O.,  late  of,  &c.  on,  &c.  with  For  erectiof 

{to  wit.)  }  force  and  arms,  at,  &c.  aforesaid,  in  and  Jam" iu'iie 
across  a  certain  navigable  river,  being  the  King's  common  river  Trent, 
highway  there,  called  the  River  Trent,  otherwise  the  Trent,  rnjorinVthc 

oavigatioo. 
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used  &r  all  the  liege  sufagects  of  our  said  Lord  the  KIngv 
with  their  barges,  boats,  and  other  vessels,  to  navigate,  lailt 
pass  and  repass,  in  and  along,  at  their  free  will  and  pleasute, 
nnlawfally  and  injuriously  did  erect  and  place,  and  cause  to 
be  erected  and  placed,  certain  weirs  and  eel  dams,  to  wit, 
"four  weirs  and  four  eel  dams,  respectively  composed  of 
wood,  faggots,  gravel,  earth,  and  stones,  and  being  of  great 
height  and  length,  to  wit,  each  thereof  six  feet  in  height, 
and  sixty  feet  in  length,  and  the  same  weirs  and  ed  dams, 
and  each  of  them  respectively,  so  as  aforesaid  erected  and 
placed  in  and  across  the  said  river  and  highway,  from  the 
said,  &&  until  the  day  of  the  taking  of  this  inquisition  at, 
&c.  aforesaid,  he  the  said  M.  O.  unlawfully,  obs^atelj, 
and  injuriously,  did  continue,  and  still  doth  continue,  by 
reason  whereof  the  liege  subjects  of  our  said  Lord  the  King 
during  nil  the  time  aforesaid,  could  not,  nor  can  they  now, 
navigate,  sail,  pass  and  repass,  with  their  barges,  boats,  and 
other  vessels,  in  and  along  the  said  river  and  highway,  as 
they  before  used  and  were  accustomed  to  do,  and  sdH  of 
right  ought  to  do,  without  great  peril  and  danger  of  their 
lives^  and  the  destruction  and  loss  of  their  said  barges, 
boats,  and  other  vessels,  to  the  great  damage  and  common 
nuisance  of  ail  his  Majest^s  liege  subjects,  in,  along^  and 
upon  the  said  river  and  common  King's  highway,  then  pass- 
Second  coQDt  ing,  repassing,  and  navigating.  And  the  jurors,  &c.  aforesaid 
wetri  and'""'^  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
iamf  erected  jj.  Q.  aflerwards,  to  wit,  on  the  said,  &c.  and  continually 
from  thence  until  the  day  of  the  taking  of  this  inquisition, 
with  force  and  arms,  at,  &c.  aforesaid,  four  other  weirs  and 
four  other  eel  dams,  &c.  [as  in  the  first  counti  "^hich  had 
been  before  that  time  unlawfully  erected,  &c.  unlawfully, 
obstinately,  and  injuriously,  did  continue,  and  still  doth  coth 
timiej  the  same  so  erected  and  phcedj  ^c«  [by  reason  whereof <i 
4fc.  as  before.'] 


For  a  naitance  County  of -^     That  from  time  whereof,  &c*  there 

JTiuIkobJ^*  (<o  wit.)         S  has  been  and  still  is  a  common  water- 

raaniof  into  •  course,  neftr  a  certain  pface,  called  Fos-dike,  within  the  pa*- 
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rish  of  B«  in  the  said  county  of  Lincoln,  which  continually  fuWt  pMd«r 
during  all  the  said  time,  at  all  times  of  the  year  hath  run  and  '*^**'''- 
been  used  and  accustomed,  and  of  right  ought  without  any 
obstruction  or  impediment,  to  run  out  of  a  certain  place, 
ciUed  the  great  wash,  situate  and  being  in  the  parish  of  S. 
&c*  into  and  along  die  common  highway,  there  leading 
from,  &a  to,  &c.  and  into  a  certain  pond  and  reservoir  in 
the  said  ccHnmon  highway,  there,  and  from  the  said  pond 
and  reservoir  into  the  lands  of  H.  D.,  at  which  said  water* 
course^  pond,  and  reservoir  the  inhabitants  of  the  said 
parish  of  B.  and  all  other  his  said  Majesty's  sulgects,  in 
and  through  the  said  common  highway  passing  and  re* 
passing  all  the  said  time  have  used,  and  of  right  been  ac- 
customed to  water  their  horses  and  other  cattle  at  their  free 
will  and  pleasure.    Nevertheless,  the  jurors,  &c.  present, 
that  P.  Q^  late  o^  &c.  in  the  county  aforesaid,  on,  &C  with 
force  and  arms,  at,  &c.  aforesaid,  in  and  across  the  said 
watercourse,  in  the  said  highway  there,  a  certain  mound, 
bank,  or  dam,  did  then  and  there  make,  erect,  and  build, 
and  the  same  did  raise  so  high,  that  the  said  water  in  its 
taid  ancient  cocurse  was  obstructed,  and  into  the  said  pond 
and  reservoir  did  not  run  as  it  was  used,  and  accustomed, 
and  ought  to  do,  so  that  the  inhabitants  of  the  said  parishf 
and  all  other  his  Majesty's  subjects,  in  and  through  the 
said  common  hi^way  passing  and  repassuig,  were,  and 
•till  are,  deprived  ci  the  use  of  die  said  pcmd  and  reservoir 
of  water  for  their  cattle,  and  hindered  from  enjoying  die 
same  as  they  ought,  and  were  wont  to  do^  to  the  grei^  da- 
mage^ and  common  nuisance,  not  only  of  all  the  inhabitants 
of  the  said  parish  of  B*  but  of  all  other  the  liege  subjects  of 
our  said  Lord  the  King,  in  and  through  the  said  common 
highway  passings  and  going,  and  against  the  peace,  &c 


County  of 1    IDescribe  the  highway  as  before]  And  For  evttiiig  % 

{to  wit.)        i  die  jurors,  &c.  further  present,  that  there  ^f.  Jj  ^J^"^ 
turn  is,  and  from  time  whereof,  &c.  there  hath  been  a  certain  water  in  a  wm- 
watercourse  running  and  flowing  through  and  under  a  cer-  l^hc^bTthe 
tain  bridge,  called  Osmond's  bridge,  to  wit,  at,  &c.  aforesaid,  water  over. 

*^  '  flowed  a  bic^ 
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way  adjoiniogy  And  the  jurors,  8cc.  do  further  present^  that  A.  B.,  ktc  of, 
Md^iojured  (be  g^^  aforesaid,  and  C.  D.,  late  of,  &c-  aforesaid,  on,  fitc.  at, 
&c«  aforesaid,  did  unlawfully  cut  into,  dig  away,  and  re- 
move, and  cause  to  be  cut  into,  dug  away,  and  removed, 
great  part  of  a  certain  bank,  dam,  or  mound  of  earth,  then 
and  there  lying  and  being  on  the  East  side  of  the  said  water- 
course, near  to  the  said  bridge,  and  between  the  said  water- 
course, and  a  certain  ditch  or  watercourse  on  the  South  side 
of  the  said  highway,  and  unlawfully,  and  injuriously  kept 
and  continued,  and  caused  to  be  kept  and  continued,  the 
said  part  of  the  said  bank,  dam,  or  mound  of  earth  so  cut 
into,  dug  away,  and  removed  as  aforesaid,  for  a  long  space 
of  time,  to  wit,  fronx  thence  until  the  day  of  taking  this  is^ 
quisition,  whereby  divers  large  quantities  of  water,  during 
the  time  aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days, 
&c.  were  diverted  and  turned  from  the  usual  and  accus- 
tomed course  and  channel,  and  ran  and  flowed  irom  and 
out  of  the  said  watercourse  into  the  said  ditch,  on  the  south 
side  of  the  said  highway,  and  from  thence  into,  upon,  and 
over  the  said  highway,  and  greatly  overflowed,  damaged, 
and  spoiled  tlie  same,  so  that  the  liege  subjects  of  our  said 
Lord  the  King  could  not,  during  the  times  last  aforesaid, 
go,  return,  pass,  ride,  and  labour,  in  and  upon,  over  and 
along,  the  said  highway,  on  foot  or  with  horses,  carts,  or 
carriages,  as  they  were  before  used  and  accustomed  to  do, 
without  great  danger  of  their  lives,  and  the  loss  of  their 
goods ;  to  the  great  damage,  &c.  [^conclusion  as  before.'} 


Ar^osi  night-  County  of 7      That  A.  H.  late  of,  &c. 

wifin^ibc^  "*  [to  wit.)         5  late  of,  &c.    on,  &c.   wit! 


and  H.  A. 
ith  force  and 

iireets.  arms,  at,  &c.  in  a  certain  common  street  there,  being  the 

King's  highway,  called  P.  street,  (used  for  all  the  King's  sub- 
jects, with  their  horses,  coaches,  and  carriages,  to  go, 
return,  ride,  pass,  repass,  and  labour  at  their  free  will 
and  pleasure,)  unlawfully,  and  injuriously  did  pour  out, 
discharge,  place,  and  leave,  and  cause  to  be  poured  out,  dis- 
charged, placed,  and  left,  a  great  quantity  of  dung,  human 
excrement,  and  other  filth,  by  reason  of  which  divers 
hurtful  and  unwholesome  smells  and  stenches  from  the 
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said  dung,  excrement,  and  other  filth»  did  then  aiid  there 
arise,  and  thereby  the  air  there  became  and  was  then  and 
there  greatly  corrupted  and  infected,  to  the  great  damage. 


CouHiy  of ^     That  P.  B.  late  of,  8tc.  on,  &c.  with  ^or  shaoang 

{to  wit.)  i  force  and  arms,  at,  &€.  aforesaid,  in  away.''*  *^ 
certain  common  footway  there^  leading  from  that  part  of 
N.  green,  which  is  in  the  parish  aforesaid,  in  the  county 
aforesaid,  towards  and  unto  the  parochial  church  of  the 
saoie  parish,  in  the  said  county,  did  unlawfully  and  in- 
juriously put,  place,  and  lay,  and  cause  to  be  put,  placed, 
and  laid,  two  cart  loads  of  dirt  and  other  filth,  and  the 
said  dirt  and  filth,  in  the  said  footway,  from  the  said,  &c 
until  the  day  of  the  taking  of  this  inquisition,  at,  &c.  afore- 
said, unlawfully  and  injuriously  did  permit  and  sufier  to  be 
and  remam,  by  reason  whereof  the  footway  aforesaid,  dur- 
ing the  time  aibresud,  was,  and  yet  is,  greatly  obstructed 
and  straitened,  so  that  the  said  li^  subjects  of  onr  said 
Lord  the  King,  through  th^  same  footway,  could  not, 
*  during  the  time  aforesaid,  nor  yet  can,  go,  return,  pass, 
repass,  and  labour  as  they  ought  and  were  wont  to  do,  to 
the  great  damage,  8ic. 


ComUff  of ^     That  on,  8cc.  there  Was,  and  from  For  laying 

{to  wit.}        J  tljence  Iiitherto  there  hath  been  and  stiD  wJ?,n°a  car*!" 
is,  a  certain  common  way  leading  from  the  town  of  B.  in  ''^*c«  ^«y  «>  * 
the  said  connty  of  S.  to  the  parish  church  of  b.  aforesaid, 
there^  for  all  the  inhabitants  of  the  parish  of  B.  aforesaid, 
to  go,  return,  pass,  and  repass  on  foot  and  on  horseback, 
sod  with  their  coaches  and  carriages,  for  the  attending  and 
bearing  of  divine  service  in  the  same  parish  ghurch,  and 
that  H.  F.  late  of,  &c.  on,  See.  and  on*  divers  other  days 
sod  times,  as  well  before  as  afterwards,  with  force  and 
snns,  at.  Sic.  aforesaid,  in  and  upon  the  said  way,  there 
onlawfuUy  and  injuriously  put,  placed,  and  l^id,  and  caused 
and  procured  to  be  put;  placed,  and  laid,  divers  large 

do 
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quantities  of  dung,  muck,  straw,  and  rubbish,  that  is  to  say, 
twenty  cart  loads  of  dung,  twenty  cart  loads  of  muck, 
twenty  cart  loads  of  straw,  and  twenty  cart  loads  of  rubbish, 
and  the  said  dung,  muck,  straw,  and  rubbish,  so  put, 
placed,  and  laid  as  aforesaid,  continually  from  the  said, 
&c.  until  the  day  of  the  taking  of  this  inquisition,  hath 
permitted  to  be  and  remain,  and  still  doth  permit  to 
be  and  remain,  and  obstinately  continued,  and  still  doth 
continue  the  same,  in  and  upon  the  said  way,  there, 
by  reason  whereof  the  said  way  hath,  for  all  the  time 
last  aforesaid,  been  straitened  and  obstructed,  insomuch 
that  the  said  inhabitants  of  the  said  parish  could  not, 
during  all  the  time  last  aforesaid,  nor  can  they  now  go, 
return,  pass,  and  repass  from  the  said  town  of  B.,  to  the 
parish  church  aforesaid,  in,  along,  and  through  the  said 
way  there,  as  they  ought  and  were  used  and  accustomed  to 
do,  and  still  of  right  ought  to,  but  during  all  the  time  last 
aforesaid  were,  and  still  are  greatly  obstructed  and  hindered 
in  the  use  and  enjoyment  of  the  said  way  there,  to  the 
great  grievance  and  common  nuisance  of  all  the  inhabitants 
of  the  said  parish,  going,  returning,  passing,  and  repassing, 
in,  along,  and  through  the  said  way  there,  and  against  the  ^ 
peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 


For  letting  a     County  of \     That  A.  B.  late  of,  &c«  before  and  at 


•} 


in^lipublic"**  (^^  "'^^•^        ^  *®  times  hereafter  mentioned,  was,  and 

ttreec,  10  as  to  still  is,  a  proprietor  of  divers  waggons  for  conveyance  for 
i^a«ai(en!  ^^^^  ^^  goods  of  others  to  and  from  E.  and  being  such 
proprietor,  he,  with  force  and  arms,  on,  See.  and  on  divers 
other  days  and  times  between  that  day  and  the  eighth 
day  of  January,  in  the  year  of  our  Lord,  &c.  in  the 
parish  of,  &c.  in  the  city  and  county  aforesaid,  without 
just  cause  or  excuse,  but  wrongfully  and  unjustly  did  cause 
and  permit  divers,  to  wit,  twenty  waggons  ^to  stand  and 
remain  for  a  long  time,  to  wit,  ten  hours  on  each  day, 
before   his    warehouse,    situate    in  a  public    street   and 

highway,    called   within    such  parish,   city,  and 

county,  and  divers  cumberous  and  other  parcels  which 
bad   been    conveyed,   or  were  intended  to  be  conveyed, 
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in  such  waggons,  to  lie  during  sudi  time  scattered  abotA 
such  public  street  to  the  great  hindrance^  impedimeots 
and  annoyance  of  all  hk  Majesty's  subjects  passing  and 
repassing  such  street,  &c.  Second  count,  that  the  defendant 
permitted  divers  waggons  to  stand  in  the  said  public  street 
and  highway,  and  there  to  remain  before  his  warehouse 
for  a  long  and  unreasonable  time,  to  wit,  &c.  by  which  the 
King^s  subjects  were,  during  that  time,  much  impeded  and 
obstructed,  &c. 


■^^■Mta 


County  of ^     That  A.  B.  late  of &c.  on,  Forietting o€ 

(/o  wii.)  /&c«  at,  &c.  in  a  certain  common  and  paMk^Vmt? 
public  street  and  highway  there  for  all  the  liege  subjects  of 
our  said  Lord  the  King,  on  foot,  and  with  their  horses, 
coaches,  carts,  and  carriages,  to  go,  return,  ride,  pass, 
and  rq)aas,  and  labour,  at  their  free  will  and  pleasure, 
wrongfully,  unlawfully,  and  injuriously,  did  fire  certain 
fire-works,  called  rockets,  serpents,  and  Roman  candles,* 
whereby  the  said  public  street  and  common  highway  was 
then  and  there  greatly  obstructed,  and  divers  liege  sub- 
jects of  our  said  Lord  the  King,  then  and  there  standing, 
being,  passing,  and  repassing,  in  and  along  the  said  last- 
mentioned  public  street  and  common  highway,  were  then 
and  there  greatly  terrified  and  put  in  great  peril  and  danger 
of  bodily  barm,  and  could  not  then  go,  return,  pass,  and 
re-pass,  on  foot,  and  with  their  horses,  coaches,  carts,  and 
carriages,  in  and  along  the  said  last-mentioned  public 
street  and  conunon  highway,  as  they  ought  to  have  done, 
uid  had  been  used  and  accustomed  to  do,  and  otherwise 
Blight  and  would  have  done,  to  the  great  terror,  alarm, 
^ger,  and  common  nuisance  of  all  the  liege  subjects  of 

*  The  9  &  10  Wm.  8.  c.  7.  provides  specific  penalties  for  this 
<foce,  to  be  levied  by  distress  afUr  summary  correction  by  a  justice; 
Jct,  by  the  first  section,  the  ofience  is  declared  to  be  a  common  nui* 
Mace ;  therefore  it  m^y  be  indicud  as  such  either  at  common  law,  or 
ttoder  the  sutute.  4  T.  R.  S09.**-The  making,  selling,  throwing,  or 
pomittiog  to  be  thrown  from  any  house;  or  making,  or  selling  any 
nouldt  for  making,  or  aiding  in  making  any  fireworks,  are  all  declared 
^be  offences  by  the  different  sections  of  the  statute. 

2b2 


404  NUISANCES  OF  COMMISSION. 


our  said  Lord  the  King,  in  and  near  the  said  public  street 
and  highway  inhabiting  and  residing,  and  of  all  other  the 
liege  subjects  of  our  said  Lord  the  King  there  standing, 
being,  and  passing,  in  contempt  of  our  said  Lord  the  Kbg 
and  his  laws,  to  the  evil  example,  &c»  and  against  the 
peace,  &c«  and  against  the  form  of  the  statute,  8cc 


For  carrying     County  of ^^     That  B.  E.  late  of,  &c*  to  wit,  on, 

m"™»V«kCT  ('^  ^^')         J  &c.    and  on  divers  other  dajs  and 

lo  nearie?cr&l  times  between  that  day  and  the  day  of  taking  this  inquisi- 
bomea  u  to  be  ^ion  with  force  and  arms,  at,  &c.  aforesaid,  in  a  certain 
a  nainnce.  ^q^^  shop,  there  situate  near  the  dwelling-houses,  cham- 
bers, and  residences  of  divers  subjects  of  our  said  Lord  the 
King,  therein  dwelling  and  residing,  and  also  near  divers 
public  King's  common  highways,  there  unlawfully  and 
injuriously  did  set  up,  exercise,  and  carry  on  the  trade 
and  business  of  a  trunk  maker,  and  on  the  said,  &c.  and  on 
the  other  days  and  times  aforesaid,  there  at  early  hours  in 
the  morning,  and  in  the  day  time,  «and  at  late  hours  in 
the  nights  of  the  days  aforesaid,  unlawfully  and  injuriously 
did  make  and  cause  and  procure  to  be  made,  divers  loud, 
harsh,  tremendous,  and  annoying  sounds  and  noises,  by 
then  and  there  hammering,  and  striking,  and  causing  and 
procuring  to  be  hammered  and  stricken  divers  trunks  and 
boxes  made  of  wood,  iron,  and  copper,  and  divers  pieces  of 
wood,  tin,  brass, 'copper,  iron,  and  other  metals,  with 
divers  large  hammers,  and  other  implements  and  instru- 
ments made  of  wood  and  iron,  by  reason  whereof  the  said 
subjects  of  our  said  Lord  the  King,  so  dwelling,  residing, 
and  living  in  the  said  dwelling-houses,  chambers,  and  re- 
sidences near  to  the  said  workshop,  on  the  several  days  and 
times,  were  and  still  are  greatly  annoyed,  and  disturbed, 
and  incommoded  in  the  use^  occupation,  and  enjoyment  of 
their  said  dwelling-houses,  chambers,  and  residences,  and 
greatly  interrupted  in  the  exercise  and  pursuit  of  their  re- 
spective lawfiil  profi»sions,  businesises,  and  transactions,  and 
deprived  of  their  natural  rest  and  sleep,  and  rendered  and 
made  in  other  respects  very  uncomfortable,  and  thereby 
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"Iso  the  subjects  of  our  said  Lord  the  King,  in,  and  through, 
and  along  the  common  highway  aforesaid,  passing,  »- 
J^u^and  toarellingi  were  and  are  greatly  annoyed  and 
disturbed,  to  the  great  damage,  ate 

G»mJjro/  .     That  P.  Q.  late  of,  &c  and  R.  S.  Forkeepi-j. 

[towu.)        /late  of,  &c.   on,  &c.   and  on  divers  if'""';'''--. 

c^^ys^id  times  between  that  V--d  the  ^yofTe^^^^^^^^ 
takmg  of  this  mquisition,  with  force  and  arms,  at  the  parish 
aforesaid,  m  the  comity  aforesaid,  did  keep  and  maintain, 
and  yet  do  keep  and  maintam  a  certain  common  ill- 
governed  and  disorderly  house,  and  in  the  said  house  for 

"  "T-.."*^*  '^^  P™***  **'*^°  «^a  «°d  ill  disposed  per- 
««»  of  dl  name  and  feme,  and  of  dishonest  conversation, 
to  fre«juent  and  come  together,  then,  and  the  said  other 
days  and  tunes,  there  milawfully  and  willfully  did  cause 
and  procun^  and  the  said  persons  in  the  said  house  then,  " 
and  the  «ud  other  days  and  times  there  to  be  and  remain, 
^ng  of  cocks,*  boxing,  playing  at  cudgels,  and  mis- 
o*av^  th^nselves,  mdawfuUy  and  wilfuUy  did  permit, 

Zll  f  ^.  r°"^  *«  *«  ««»t  damage  and  common 
«^ce  of  aU  the  subject,  of  our  said  Lord  the  Kmg,  in- 
tabifang  n«r  Ae  said  house,  and  against  the  peace  of  our 
wd  Lord  the  King,  his  crown  and  dignity. 

^Ij/of  ......     ThatM.  M.  kteof,  &c  on,  &c.  being  A«i.rt  .  «, 

£7-)  •     -^an  idle  and  evil  disposed  pUon,  a^^rVJ^i 

CL   7  u       f.  '^^'^  ""**  *™«'  •^««'  "•«»  day  and«->«- 
May  of  the  takmg  of  this  inquisition,  with  force  and 

•ital  L  K-'  ,*  "^^  *'°""°°  8«"'"8  *»•«•«  there 
4^  J"'  ^"^  *"**  «^  unUwlully  and  injuriously 
,^^and  maintain,t  and  in  the  same  common  gaming 

W*fbIt*S"^  '•  ISr!*^^^'""  '■"*«•'  P"''""'  "^  •"  indictment  wiU 
a.l«3.  *»"'«'-W'",ken.3Cn.pb.l«i  R- -  Higgin«.n.  Burr. 

4^Jfeg  the  hou«  for  the  .pedBed  pann,*.  i.  the  offence,  and 
"^^^"^  *  '•""''J^''""*'  S^"*"  "idence  will  ,uppon  .n 
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home,  on^  &c.  aforesaid,  and  on  the  said  divers  other  days 
aad  times,  there  unlaw&lly  and  injuriottsly  did  cause  and 
procure  divers  idk  and  ill  di^iosed  persons  to  frequent  and 
come  together  to  game  and  play,  and  the  same  idle  and  ill 
disposed  persons  to  be  and  remain  in  the  said  common 
gaming  house^  and  to  game  and  play  together,  on,  &c. 
aforesaid^  at,  &c.  and  on  the  said  other  days  and  times 
there  did  unlawfully  and  injuriously  procure,  permit,  and 
suffer,  by  means  whereof  divers  noises,  disturbances,  aud 
breaches  of  the  peace  of  our  said  Lord  the  King,  then,  and 
on  the  said  other  days  and  times  were  there  occasioned 
and  committed,  to  the  great  encouragement  of  idleness  and 
dissipation,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  said  Lord  the  King,  and  against 
Second  count,  the  peace,  &c.  [^SecoTid  count  like  thejirsfy  only  saj/ing,  "  a 
Third  connt.  certain  common  gaming  room  in  a  certain  housed]  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  M.  M.  being  such  ill  disposed  person, 
and  not  minding  to  gain  his  living  by  honest  labour  as 
aforesaid,  on  the  said,  &c.  and  on  divers  other  days  and 
times  between  that  day  and  the  said,  &c.  with  force  and 
arms,  at,  &c.  aforesaid,  a  certain  other  gaming  house  there 
situate,  unlawfully  and  injuriously  did  keep  and  maintain, 
for  the  gaming  and  playing  at  a  certain  and  unlawful  game 
with  dice  called  hazard,*  and  in  the  said  last  mentioned 

common  gaming  house,  on  the  said day  of 

in  the  year  aforesaid,  and  on  the  said  last  mentioned  days 
and  times,  there  unlawfully  and  unjustly  did  cause,  pro- 
cure, permit,  and  suffer  divers  idle  and  ill  disposed  persons 
to  frequent  and  come  together  to  game  and  play  together 
at  the  said  unlawful  game  called  hazard,  and  the  said  last 
mentioned  idle  and  ill  disposed  persons  to  be  and  remain 
in  the  said  last  mentioned  common  gaming  house,  and  to 
game  and  play  together  at  the  said  unlawful  game  called 
hazard^  on  the  said,  SiCf  and  on  the  said  last-mentioned 
other  days  and  times  there  did  unlawfully  and  injuriously 

'  m  ■  ■  -        I  Bli — I      -    ^W— T 

*  See  Stat.  33  Hen.  8.  c.  9;    1  Hawk.  c.  g2;  and  42  Geo.  3»  lig, 
lespecUDg  Liitle  Goes. 
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procure^  peraut,  and  sufibr,  and  the  said  last  mentioned 
peracms,  in  the  said  last  mentioned  common  gaming  house 
there^  on  the  said,  &c.  and  on  the  said  other  days  and 
timeS)  by  such  bat  mentioned  procnrements,  permission^ 
and  sufierance  of- the  said  M«  M*  did  game  and  play  toge» 
ther  at  the  said  unlawful  game  called^  &€.  to  the  great  en- 
couragement, ^c.  [as  in  first  cotrnt.']  [Fourth  count  Ztto  Fourth  count 
the  thirdy  sayings  '^common  gaming  room^**  ifc.  as beforeJ} 


County  of n      That  T.  D.  late  of,  &c.  on,  &c.  and  For  boiling 

{to  wit.)         J  on  divers  other  days  and  times,  between  ^ JJ.  *,^|^i*„g  ^ 
tbat  day  and  the  day  of  the  taking  of  this  inquisition,  with  colours, 
force  and   arms,  at,  &c.  aforesaid,  in  a  certain  building 
belonging  to  the  dwelling-house  of  the  said  J.  B.  there 
situate  and  being,  and  also  near  the**  dwelling-houses  of 
divers  subjects  of  our  said  Lord  the  King,  aiid  near  divers 
public  streets  and  common  highways  there,  did  unlawfully 
boil  and  cause  to  be  boUed,  a  great  quantity  of  bullock's 
blood  and  other  filth,  for  the  making  and  mixing  of  colours^ 
whereby  divers  noisome  and  unwholesome'  smells,  on,  &c. 
aforesaid,  and  on  the  said  other  days  and  times  during  the 
time  aforesaid,  at,  &jC.  aforesaid,  did  from  thence  arise,  so 
that  the  air  was  thereby  greatly  corrupted  and  infected,  to 
the  great  damage  and  common  nuisiance  of  all  the  liege 
subjects  of  our  said  Lord  the  King,  not  only  there  inhabit- 
ing and  residing,  but  also  going,  returning,  passing,  and 
repassing,  through  the  said  streets  and  highways  there,  and 
against  the  peace,  &c.* 


*  lo  order  to  constitute  a  nuisance  by  the  exercise  of  trade,  &c.  it  is 
not  necessary  that  the  smell  or  other  inconvenience  complained  of 
should  \it  unwholesome;  it  is  sufficient  if  it  impirs  the  enjoyment  of 
^'fc  or  property,  1  Burr.  333.  And  the  material  increase  in  a  neigh- 
^rhood  of  noisome  smells  is  said  to  be  indictable.  Peake,  Sgi.  If 
^  prosecutor  be  one  of  the  persons  whose  comfort  the  annoyance  par- 
^cularly  affected,  he  will  be  entitled  to  his  cosU  as  a  party  grieved, 
under  5  W.  &  M.  c.  1 1 .  s.  3.  l6.    East.  194. 
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ForerectiDg  ft  CcuiUy  of .1      That  T,  D.  late  oft  &c  on,  8U5.  with 

boXr^and  ^  (^^  ^^•)  ioTce  and  arms,  at,  &c.  near  the  dwell- 

Qsing  it  for  th«  inff-houses  of  divers  lieoe  subjects  of  our  said  Lord  the 

Doiline  of  tripe  -,v        ,  ,,  i.  i  «•« 

nnd  oflki  of     ^ing  there,  and  also  near  divers  streets  and  common  high- 
beaiti.  y9itiy%  there,  did  unlawfully  and  injuriously  erect  and  set 

up,  and  cause  to*^  be  erected  and  set  up  a  certain  furnace^ 
with  a  boiler,  to  be  used  for  boiling  of  tripe,  and  other 
entrails,  and  offal  of  beasts,  and  that  die  said  T.  D.  cm  the 
said,  &c.  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  taking  of  this  inquisition,  at,  &c. 
aforesaid,  divers  large  quantities  of  tripe  and  other  en« 
tn^ils,  and  ofial  of  beasts,  in  the  said  boiler,  unlawfully  and 
injuriously  did  boil,  whereby  divers  noisome  and  unwhole- 
some smokes  and  smells,  did  then,  and  on  the  said  other 
days  and  times,  from  thence  there  arisen  so  that  the  air  there 
was  greatly  corrupted  and  infected,  to  the  great  damage 
and  common  nuisance  of  all  the  liege  subjects  of  our  said 
Lord  the  King,  not  only  near  the  same  place  inhabiting 
and  residing,  but  also  in  and  through  the  said  common 
streets  and  highways  going,  returning,  passings  and  re^ 
passing,  and  against  the  peace,  &c. 


For  n»ing  »     Counttj  of -^     That  P.  Q.  late  of  the  parish  of . . . . 

ket^fTa  ^augh'         ('^  "'^'O        ^  ^"  ^^  ^^^  ^^ 8cc.  butcher,  on,  &c. 

ter.hoii8P  for     and  at  divers  other  days  and  times  then  before  at,,  &c.  in  a 

and  caivei.  certain  shop  of  him  the  said  P.  Q.,  situate  and  being  in  a 
common  market  place  called  the  shamUes,  the  said  mar- 
ket being  a  common  passage  for  all  the  subjects  of  our  said 
Lord  the  King,  with  their  goods,  chattels,  and  merchan- 
dizes, to  go,  return,  pass,  and  repass,  at  their  free  will 
and  pleasure,  did  unlawfully  and  injuriously  kill  and  slay, 
and  cause  to  be  killed  and  slain  six  sheep  and  two  calves, 
and  the  excrepents,  blood,  entrails,  and  other  filth,  coming 
from  the  said  ^heep  and  calves,  did  then  and  on  the  said 
other  days  and  times  respectively,  there  cause  and  permit 
to  lie  and  remam  in  the  said  shop  for  a  long  tim^  to  wit, 
for  the  space  of  six  hours  on  each  of  those  days,  whereby 
divers  filthy  and  unwholesome  smells  and  stenches  from  the 


KUI8AKCES  or  COMMISSION.  409 

excrementy  blood,  entrails  and  other  filth,  coming  from  the 
sheep  and  calves  aforesaid,  then  and  on  the  said  other  days 
and  times  respectively,  there  did  arise,  and  the  air  diere 
Tvas  thereby  greatly  corrupted  and  infected,  to  the  great 
damage  and  common  nuisance  not  only  of  all  the  liege  sub- 
jects of  oar  said  Lord  the  King  near  there  inhabiting  and 
dwelling,  bnt  also  of  all  other  the  liege  subjects  of  our  said 
Lord  the  Xing,  in,  by,  and  through,  the  said  common 
market  and  passage,  going,  returning,  passing,  repassing, 
and  labouring,  to  the  evil  example,  &c.  and  against  the 
poac^  &c. 


Ccunty  of <.      That  B.  B.  late  of,  &c.  on,  8cc«  and  For  Jayini^ 

{to  wit.)         J  on  divers  other  days  and  times,  between  pjjfi"^^ 
that  day  and  the  day  of  the  taking  of  this  inquisition,  with  whereby  the 
foit^and  arms  at,  &c.  aforesaid,  to  wit,  in  a  certain  common  f^t^^aod'in. 
and  public  highway  there,  called  Bishop's  Wharf,  unlawfully  habitanu 
md  injuriously  did  put,  place,  and  leave,  and  caused  and 
procured  to  be  put,  placed,  and  lefit,  divers  large  quantities 
of  dung*  and  filth,  whereby  divers  noxious  and  unwhole- 
some smells  from  the  said  dung  and  filth  did  then  and 
there  arise,   and  thereby  the  air  there  became  and  was 
greatly  corrupted  and  infected,  to  the  great  damage  and 


*  Lengthroftimey  it  is  universally  allowed,  wilt  not  justify  a  nuisance 
nnder  any  circoxnstances^  (1  Russel,  C.  &  M.  445,  446.)  But  length  of 
tine,  accompanied  by  particular  circumstances  of  public  convenience  of 
(>oe  kind,  opposed  to  the  public  inconvenience  of  another,  will  sometimes 
1^  a  great  way  in  making  both  judges  and  jurors  very  loth  to  convict. 
One  case  is  instanced  in  R.  v.  Smith,  4£sp,  til.  and  another  is  con- 
tinoally  occurring  respecting  the  subject  of  this  precedent ;  viz.  dung, 
fish,  lea  iveed,  and  other  description^of  manure  deposited  for  short 
Nods  near  the  places  where  collected,  in  order  to  be  taken  to  neigh- 
^ring   fields  for    the  improvement  and  promotion  of  agriculture. 
^^^  quantities  of  manure  are  frequently  collected  in  large  cities,  and 
^it J  in  heaps  on  the  banks  of  canals  and  naviga)>le  rivers,  for  conveyance 
Vy  hargfg  and  boats.     In  these,  and  such  like  instances,  the  general  be* 
^t  appears  to  counterbalance  the  local  inconvenience,  especially  if  the 
^^nce  remain  tio  longer  on  each  occasion  than  the  necessity  of  the 
f^  rajuire. 
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commpn  nuisance  not  only  of  all  the  li^e  sabjects  of  our 
said  Lord  the  King  inhabiting  and  residing  near  the  place 
where  the  said  dung  and  filth  was  so  put,  placed^  and  left 
as  aforesaid,  but  also  of  all  other  liege  subjects  of  our  said 
Lord  the  King,  in,  by,  and  through  the  said  highway,  and 
near  the  place  aforesaid,  going,  returning,  passing,  and 
repassing,  and  against  the  peace  of  our  said  Lord  the  King, 
his  crown  and  dignity. 


}That  J.  B.  late  of  the  parish  of  N^  in 
the  county  of  N.,  butcher,  on  the 


For  kecpin([^  a    CoUTlty  oj .  .  . . 
mnzzled  Dear  V'"  ^**"j  ^ 

highway.  of,  Scc.  and  on  divers  other  days  and  times  between  that 

day  and  the  day  of  the  taking  of  this  inquisition,  at,  &c. 
aforesaid,  near  unto  the  King's  common  highway  there,  un- 
lawfully did  keep,  and  still  doth  keep,  a  certain  large  dog, 
of  a  very  fierce  and  furious  nature,  and  the  said  dog,  on 
the  said,  &c.  and  on  the  said  other  days  and  times,  at,  &c; 
aforesaid,  near  unto  the  said  highway  there,  unlawfully  did 
permit,  and  suffer,  and  still  doth  permit  and  suffer  to  go 
unmuzzled,  and  at  large,  he  the  said  J.  B.  at.  the  said 
several  days  and  times,  well  knowing  the  said  dog  to  be  of  a 
ver}'  fierce  and  savage  nature  and  disposition,  and  prone  to 
bite,  worry,  and  injure  all  persons  passing  and  repassing 
on  the  said  highway,  by  reason  whereof  the  liege  subjects 
of  our  said  Lord  the  King,  on  the  said,  &c.  al^  &c.  afore- 
said, could  not,  nor  can  they  now  go,  return,  pass,  and 
labour  in  and  through  the  said  highway  tliere,  without 
great  hazard  and  danger  of  being  bit,  maimed,  and  torn  by 
the  said  dog,  and  losing  their  lives,  to  the  great  damage, 
terror,  and  common  nuisance  of  all  the  liege  subjects  of  our 
said  Lord  the  King,  in,  by,  and  through,  the  said  highway 
there,  going,  returning,  passing,  repassing,  and  labouring, 
to  the  evil  example,  &c.  and  against  the  peace,  &c. 


For  kre ping' 
ho]pi  near  a 
pablic  street. 


County  of n      That  H.  D.  late  of,  &c.  on,  &c.  and 

[to  wit.)        J  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition  with 
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force  and  arms,  at,  &c.  near  the  dwelling  bouses  of  divers 
liege  subjects  of  our  said  Lord  the  King,  and  also  near 
divers  public  streets  and  common  highways,  there  did  and 
yet  doth  keep  divers,  to  wit,  six  hogs ;  and  the  said  hogs 
then  and  there  to  wit,  on  the  said,  &c.  and  on  the  said  other 
days  and  times,  at,  &c.  aforesaid,  unlawfully  and  inju- 
riously did  feed,  and  yet  doth  feed,  with  the  ofial  of  fish, 
and  entrails  of  beasts,  and  other  filth,  by  reason  whereof 
divers  noisome  and  unwholesome  smells  and  stenches 
daring  the  time  aforesaid,  did  from  thence  there  ari^,  and 
the  air  there  was  and  yet  is  thereby  greatly  corrupted  and 
infected,  to  the  great  damage  and  common  nuisance  not 
only  of  all  the  liege  subjects  of  our  said  Lord  the  King 
there  resident  and  dwelling,  but  also  to  all  the  liege  subjects 
of  our  said  Lord  the  King  passing  and  repassing  in,  by, 
sod  through  the  said  streets  and  common  highways  there, 
to  the  evil  example  of  all  others  in  the  like  case  ofiending, 
and  against  the  peace,  &c. 


County  of -}      That  R.  O.  late  of,  Stc.  yeoman,  on,  For  knowingly 

{to  wti.)        3  &c.  and  on  divers  other  days  and  times,  J[^i7°  hUi"  }„ 
between  that  day  and  the  day  of  the  taking  of  this  inquisi-  a  field  through 
tioD,  unlawfully  did  keep  at  large,  and  still  doth  keep  at  ^^  ^  pobUc 
large,  a  certain  bull,  of  a  very  fierce,  furious,  arid  unruly  footway, 
nature,  in  a  certain  open  field  called  the  milking  pasture, 
situate^  lying,  and  being  at  the  parish  of  N.,  in  the  said 
coanfy  of  M.,  (the  same  field,  on  the  days  and  times  afore- 
said, and  still  being,  in  the  possession  and  occupation  of 
him,  the  said  K.  O.,)  and,  that  before  and  at  the  time  of 
committing  of  the  offence  hereafter  mentioned,  there  was, 
aad  still  is,  a  certain  ancient  common  and  public  footway, 
leading  from  the  town  of  M.  in  the  parish  aforesaid,  through 
and  along  the  said  field,  towards  and  unto  the  town  of  B., 
in  the  same  county,  used  for  all  the  liege  subjects  of  our 
said  Lord  the  King,  to  pass  and  repass,  in,  through,  over, 
and  along  the  same  at  their  firee  will  and  pleasure,  about 
their  lawful  affairs  and  business.     And  that  the  said  bull, 
on,  8cc  at|  &c.  furiously  ran  at,  to,  and  against  one 
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W.  T.  D^  a  li^e  subject  of  our  said  Lord  the  King,  then 
passing  in,  and  along  the  said  footway,  in  the  said  field, 
about  his  lawful  afiairs  and  business ;  and  then  and  there, 
with  its  head  and  horns,  furiously  pushed  at,  cast  down, 
and  prostrated  the  said  W.  T.  D.  there,  and  greatly  hurt, 
•  bruised,  gored,  and  wounded  the  said  W.  T.  D.  in  and 
upon  the  left  shoulder  of  him,  the  said  W*  T.  D.,  inso- 
much  that  his  life  was  greatly  despaired  of.  And  the 
jurors  aforiesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  bull  afterwards,  to  wit,  on  the  said,  &c. 
and  on  the  said  other  days  and  times  above  mentioned,  at, 
&c.  so  being  in  the  said  field,  and  of  such  nature  as  afore- 
said, fiiriously  ran  at,  and  after  divers  other  liege  subjects 
of  our  said  Lord  the  King,  then  passing,  and  repassing,  in 
and  along  the  said  footway,  in  the  said  field  ther^  about 
their  lawfiil  affairs  and  business,  and  thereby  greatly  af- 
fi*ighted,  terrified,  and  alarmed  the  said  last  mentioned 
subjects;  and  divers  other  liege  subjects  of  our  said  Lord 
the  King,  on  the  'days  and  times  aforesaid,  having  occasion 
to  pass,  and  repass,  in  and  along  the  said  footway,  in  the 
said  field,  could  not,  nor  can  they  now  pass  or  repass  in 
and  along  the  same  without  great  hazard  and  danger  of 
being  torn,  gored,  and  wounded  by  the  said  bull,  (he  the 
said  R.  O.,  on  the  said  days  and  times  respectively  above 
,  mentioned,  and  long  before,  and  still  well  knowing  the 
said  bull  to  be  of  such  fierce,  fiirious,  and  unruly  nature, 
wA  accustomed  to  run  at  and  after,  and  injure  poisons 
passing,  and  repassing,  over,  through,  and  along  the  said 
field  there,j  to  the  great  damage  of  the  said  W^.  T.  D.,  to 
the  great  terror  and  common  nuisance  of  all  the  liege  sub- 
jects of  our  said  Lord  the  King,  passing,  and  repassing,  in 
and  along  the  said  footway,  in  the  said  field  there^  to  the 
evil  example  of  all  others  in  the  like  case  offending^  and 
9gainst  the  peace,  Stc  &C 


liiiitrfmnnt  for  Coufity  of |     That  on,  &c.  E.  R.,  an  infimt  of  tender 

chiM  in^'Ard  ('o  ^'^t.)        \  age,  to  wit,  about  the  age  of  four  year^ 

uriih  ibe  small  ^^g  infcctcd,  ill,  and  sick  of  and  with  a  certain  contagious, 
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infectious^  and  danirerous  disease  and  sickness  called  the  P«' '"  P**^''^ 
small-poX)  at,  &€.    And  tliat  M.  B^  the  wife  of  C«  B.,  late 
o^  &c.  aforesaid,  having  the  care  and  nurture  of  the  «aid 
£.  R^  well  knowing  the  premises  aforesaid,  afterwards,  and 
whilst  the  said  EL  R.  was  so  infected,  ill,  and  sick  as  afore- 
aaid)  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  at,  8tc. 
siforesaid,  unlawfully  and  injuriously  did  take  and  carry  the 
said  £.  R.  into  and  along  a  certain  open  public  street  and 
pas8^;e,  called  Marketrstreet,  situate  in  the  parish  of  St# 
John,  in  the  town  of  N.,  in  the  coun^  of  N.  aforesaid,  used 
for  all  the  hege  subjects  of  our  said  Lord  the  King  on  foot, 
to  go^  return,  and  pass  in,  along,  and  through,  in  which  said 
public  street  and  passage,  there  were  divers  li^;e  subjects  of 
our  said  Lord  the  King,  and  near  unto  and  by  divers 
dwdlmg-houses,  habitations,  and  residences  of  divers  lic^ 
subjects  of  our  said  Lord  the  King,  then  there  dwelling, 
inhabiting,  and  residing,  and  unto  and  into  a  certain  com- 
mon highway,  situate  and  being  in,  &c.  aforesaid,  used  for 
all  the  liege  subjects  of  our  said  Lord  the  King  on  foot,  and 
with  horses,  coaches,  carts,  and  carriages,  to  go,  return, 
pass,  ride,  and  labour  in,  along,  and  through,  in  and  along 
which  said  common  highway  there,  divers  liege  subjects  of 
our  said  Lord  the  King  were  then  going,  returning,  passing, 
riding,  and  labouring,  and  amidst,  and  among  divers  liege 
subjects  of  our  said  Lord  the  King,  who  then  and  there^  to 
wit,  in  the  same  common  highway,  in  the  parish  and  county 
aforesaid,  had  met  and  assembled  together,  and  that  the 
said  M.  B.  afterwards,  and  whilst  the  said  E«  R.  was  so  in- 
fected, ill,  and  sick  as  aforesaid,  to  wit»  on.  Sic.  and  on 
divers  other  days  and  times,  between  that  day  and  tlie  day 
of . ...  in  the  same  year,  with  force  and  arms,  at,  &c.  afore- 
said, wrongfully  and  injuriously  did  take  and  carry  the  said 
E.  R.  into  and  along  the  aforesaid  open  and  public  street 
and  passage  called,  &c  and  near  unto  and  by  the  aforesaid 
d vellii^-houses,  habitations,  and  residences  of  divers  liege 
subjects  of  our  said  Lord  the  King,  there  dwelling,  inhabitp 
iog,  and  residing,  and  also  near  unto  and  by  divers  liege  sub- 
jects of  our  said  Lord  the  King,  in  the  said  open  and  public 
^ay  and  passage,  on,  &c.  and  on  the  said  other  days  and 
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times  there  being,  to  the  great  and  manifest  danger  of  iih 
iecting  with  the  said  contagious,  infectious,  and  dangerous 
disease  and  sickness  called  the  smalUpox,  all  the  liege  sub- 
jects of  our  said  Lord  the  King,  who,. on  the  several  days 
and  times  aforesaid,  were  in  and  near  the  aforesaid  open 
and  public  way  and  passage,  dwelling-houses,  habitations, 
residences,  and  common  highway,  and  who  had  not  had  the 
said  disease  and  sickness,  to  the  great  damage  and  common 
nuisance  of  all  the  said  last  mentioned  liege  subjects  of  oor 
said  Lord  the  King;  to  the  evil  example  of  all  other  per- 
sons in  like  cases  offending ;  and  against  the  peace  of  our 
Second  count,  said  Lord  the  King,  his  crown,  and  dignity.  And  the 
jurors,  8cc.  that  the  said  M.  B.,  well  knowing  that  the  said 
£•  R.  was  so  infected,  ill,  and  sick  as  aforesaid,  afterwards, 
and  whilst  the  said  £.  R.  was  so  infected,  ill,  and^  ack,  to 
wit,  on  the  said.  Sec.  and  on  divers  other  days  and  tiroes 
between  that  day  and  the  said,  &c.  in  the  same  year,  with 
force  and  arms,  at,  &c.  aforesaid,  unlawfully  and  injurioudy 
did  take  and  carry  the  said  £.  R.  into  and  along  the  afore- 
said open  public  way  and  passage,  called,  &c.  situate  and 
being,  &c.  and  near  unto  and  by  the  aforesaid  dwelling- 
houses,  habitations,  and  residences  of  divers  liege  subjects 
of  our  ^aid  Lord  the  King,  there  dwelling,  inhabiting,  and 
residing,  and  also  near  unto  and  by  divers  liege  subjects  of 
our  said  Lord  the  King,  in  the  said  open  public  way  and 
passage,  on,  &c.  and  on  the  said  other  days  and  times  as  last 
mentioned  there  being,  to  the  great  and  manifest  danger  of 
infecting  with  the  said  contagious,  infectious,  and  dangerous 
disease  and  sickness  called  the  small-pox,  divers  and  very 
many  of  the  liege  subjects  of  our  said  Lord  the  King,  who 
on  the  said,  &c.  and  on  the  said  divers  other  days  and  times 
last  mentioned,  were  in  the  said  open  and  public  way  and 
passage,  and  who  dwelled,  inhabited,  and  resided  there,  and 
near  thereto,  and  who  had  not  had  the  sdd  disease  and 
sickness ;  to  the  great  damage  and  common  nuisance,  &c. 
to  the  evil,  &c.  and  against  the  peaces  &c. 
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County  of "I      The  jurors,  &c.  present,*  that  from  Indictment 

{to  wit.)        J  the  time  whereof  the  memory  of  man  is  j;fbJSo,i*'of  a" 
not  to  the  contrary,  t  there  was,   and  yet  is,    a  certain  parish  for  not 
common  and  ancient  King^s  highway,  leading  from   the  common^h^ii- 

town  of in  the  said  {county,  fyc.)  towards  and  unto  «ay- 

within  the  same  (county)  used  for  all  the  King^s  sub- 
jects, with  their  horses,  coaches,  carts,  and  carriages,  to  go, 
return,  and  pass,  at  their  will ;  and  that  a  certain  part  of  the 

same  King's  common  highway,  commonly  called 

situate^  lyhigs  and  being  in  the  (parish,  £fc.)  of in  the 

same  (county)  containing  in  length j:  yards,  and  in 

breadth feet,  on  the day  §  of in  the 

year  of  the  reign  of and  continually  after- 
wards until  the  present  day,  was,  and  yet  is,  very  ruinous, 
deep,  broken,  and  in  great  decay,  for  want  of  due  repara- 
tion and  amendment ;  ||  so  that  the  subjects  of  the  King 
through  the  same  way,  with  their  horses,  coaches,  cnrts, 
aud  carriages,  could  not,  during  the  time  aforesaid,  nor  yet 
can,  go,  return,  or  pass,  as  they  ought  and  were  wont  to  do, 
to  the  great  damage  and  common  nuisance  of  all  the  King's 
subjects  through  the  same  highway,  going,  returning,  or 
passing,  and  against  the  peace  of  our  said  Lord  the  King ; 

and  diat  the  inhabitants  of  the  (parish,  ^c.)  of 

aforesaid,  in  the  (county)  aforesaid,  the  said  common  high- 
way (so  in  decay)  ought  to  have  repaired  and  amended,  and 

^"^^^*^^^-^^— — ^^— ^       m  m 11      1^     a   I     ■  —  ■■  ■    '^  III.  ■■  ^iM    M^       ■  ^  ■   ■■    ■    ■    ■  ■»   ^i^M  mm,^   — ■  ■  ■      ■     -—        -       — 

*  Set  ante,  p.  101.  Presentment  by  a  justice  of  the  peace  for  a  similar 
offence. 

t  This  allegation  of  the  antiquity  of  the  road  is  now  commonly 
omitted,  and  the  language  generally  runs  that  *'  long  before,  and  at  the 
Umeof  the  commencement  of  the  nuisance  hereinafter  mentioned  there 
wat,  and  of  right  ought  to  be,*'  &c.    3  T.  R.  065. 

I  It  is  usual  to  stale  the  termini,  but  it  is  doubted  by  some  writers 
whether  it  be  necessary.     2  Saund.  158.     See  13  Geo.  3. «.  78. 

§  Some  specific  day  after  the  actual  existence  of  the  nuisance  had 
commenced. 

n  This  is  the  last  of  the  three  requisites  which  comprise  the  grounds 
of  prosecution ;  viz.  that  the  sfibject  has  a  claim  to  a  highway  j  that  it 
oo^ht  to  be  repaired  by  a  particular  parish,  or  place,  or  person  -,  and  that  * 

•ttch  duty  of  rq»ir  has  been  omitted..  , 
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Still  of  right  ougbt  to  repair  and  amead,  wlien^  and  as  often 
as,  it  should,  shall^  or  may,  be  necessaiy. 


biSiii  of°a*    C<^^ty  of 1      That  before  and  upon,  &c,  there  was 

towiMhipror  (to  wit.)        /and    continually  from   thence   hitherto 

roiii^Diide?/  ^*^  ^^^'^  ^^^  ^^'^  *^  ^  certain  common  apd  public  King's 
act  ofparluu  highway,  leading  from,  &c.  to,  &c.  used  for  all  the  liege 
"*"*•  subjects  of  our  said  Lord  the  King,  with  their  horses, 

coaches,  carts,  and  carriages,  to  go,  return,  pass,  ride,  and 
labour,  at  their  free*will  and  pleasure,  and  that  a  certain 
part  of  the  said  King's  highway,  situate,  lying,  and  being  in 
the  township  of,  8u:.  being  in  the  comer  of  a  certain  field  in 
the  said  township  called,  &c.  in  the  occupation  of,  &c.  and 
extending  from  thence  to  the  comer  of  a  certain  lawn  in  the 
said  township,  belonging  to  one,  &c.  and  containing  in 
length  two  hundred  and  forty-two  yards,  and  in  breadth 
eight  yardsy  on,  &c.  aforesaid,  and  from  thence  contbually 
afltf  wards  until  the  day  of  the  taking  of  this  inquisition,  at 
the  township  aforesaid,  in  the  county  aforesaid,  was,  and  yet 
is^  very  ruinous,  miry,  deep,  broken,  and  in  great  decay  for 
want  of  due  reparation  and  amendment  of  the  same,  so 
iliat  the  liege  subjects  of  our  said  Lord  the  King,  through 
the  same  way  with  their  horses,  coaches,  carts,  and  waggons, 
could  not  during  the  time  aforesaid,  nor  yet  can  go,  return, 
pass,  ride,  and  labour  without  great  danger  of  their  lives 
and  the  loss  of  their  goods ;  to  the  great  damage  and  com- 
mon nuisance  of  all  the  liege  subjects  of  our  said  Lord 
the  King  through  the  same  way  going,  returning,  passin||^ 
riding,  and  labouring;  and  against  the  peace,  &c.;  and  that 
the  said  inhabitants  of  the  said  township  of.  Sec*  in  the 
county  aforesaid,  the  common  highway  as  aforesaid,  so  as 
aforesaid  being  in  decay,  ought  to  repair  and  amend  when 
.and  so  often  as  it  shall  be  necessary. 


'*'nlrt^f  ^"  Cbttn^y  of 1     That  long,  before,  and  at  the  time  of 

kts^way  situ-  {^0  wiL)        5  ^^^  commencement  of  the  nuisance  here* 
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iaafter mentiofiedy  tha^  was,  and  of  ri|^t  cNlg^t  to  hnvt  ateb «  aariA 
been,  and  still  i%  and  of  ri^t  oi^ht  to  b^  a  certain  eomr  u^  in  a  d^y    * 
iDon  and  public  King's  highway,  leading  from  that  pan  of  ^^^'J^'f ^^^' 
the  parish  of  St.01ave^  in  the  city  of  L^  and  cpuniy  of  the  parUy  intke 
same  cUgf  which  lie^  near  to  a  certain  phice  there  called  the  ^J2t"^J***" 
Deoa's^yard,  nnto  a  certain  place  called  and  known  by  thd  wbol^  ^arfadk* 
name  of  the  Old  Lane,  in  that  part  of  the  parish  of  St«  Olave 
which  lies  in  the  county  of  L.,  for  all  the  liege  snlyects  of 
our  said  Lord  the  Kinj^  with  thdr  horses,  coadies,  carts» 
sod  other  carriages,  to  go,  return,  pass,  repass,  ride^  and 
labour,  at  their  will  and  pleasure;  and  that  a  great  part  of 
the  said  parish  of  St.O.  is  situate  in  the  diy  ofL.  and  county 
of  the  same  city^  and  the  residue  of  the  same  parish  is  situate 
m  the  said  county  of  L.,  and  that  a  certain  part  of  the  said 
King's  c<Hnmon  highway,  situate,  lying,  and  being  in  tba( 
part  of  the  said  parish  of  St.  O.  which  lies  in  the  said  oouaty 
of  L^  commencing  opposite  to  a  certain  cross  called  and 
known  by  the  name  of  Cow-cross,  situate  in  that  part  of  the 
>aid  parish  of  Su  O.  which  lies  in  the  said  county  of  Lit  and 
extending  to  a  certain  place*  called  Knigfat's-house^  at  tho 
commencement  of  the  Old  Lane  aforesaid,  and  containing 
in  length  two  thousand  and  two  hundred  yards,  and  in 
breadth  forty  feet,  on,  &c,  and  continually  afterwards,  until 
the  day  of  the  taking  of  this  inqui^tion,  at  that  part  of  the 
isid  parish  of  St.  0»  whidi  lies  in  the  said  county  of  L., 
was>  and  y«(  is,  very  ruinous,  miry,  deep,  broken,  and  ia 
great  decay^  for  want  of  due  reparation  and  amendment  eS 
the  same,  so  that  the  liege  subjects  of  our  said  Lord  the 
Kingi  in  and  through  the  same  part  of  the.  said  way,,  so  as 
aforesaid  being  ip  decay,  with  dieir  horses,  coaches,  carts, 
ud  other  carriages,  could  not,  during  the  time  last  afore- 
said, nor  yet  can  go,  return,  pass,  repass,  ride^  and  labour^ 
as  they  ought  and  were  wont  to  do,  without  great  danger  of 
their  lives,  and  the  loss  of  their  goods ;  to  the  great  damage 
^d  common  nuisance  of  all  the  liege  subjects  of  om*  said 

"'  I     ■■         I.       I       ■  I         ■  I  ■  ■        ■  .  ■    .  ■    ■ ,■■■.!      fc 

*  The  indictomiot  mnsi  be  agunst  the  whole  parish/ and  not  af^nrt 
diat  p^  only  which  lies  in  the  oouaty  where  the  way  it  out  of  repair. 
4  T.  R .  j498«    Sm  a  aiinilar  piccedeut.  3  Chit,  C.  L.  679,  and  «■/# » 106, 

2  S 


I/»d  did  tQiig  in  and  through  the  same  way  going,  re- 
tiffikig)  pa*sfag)  r^pasgiiig,  riding,  and  laboiuin^  and 
against  the  pMoe  of  our  said  Lord  the  King)  his  crown,  and 
digdi^;  andthattheinhabitanUof  the  said  parish  of  St.  0^ 
in  the  city  of  L.  and  county  of  the  same  city,  and  the  iin 
habitaniB  of  the  same  parish  of  8u  O.  in  the  said  coonty  of 
L^  the  said  eommon  and  public  King's  highway,  so  being 
minoQS  and  in  decay  as  aforesaid,  during  aU  the  time  afoie* 
said,  ought  to  have  repaired  and  amended^  and  still  of  right 
o«ght  to  repair  and  amende  when,  and  as  often  as  it  should, 
or  shall,  or  may  be,  necessary. 


^Mm 


A^nst  the      OmMff  (tf  ••....  -^     That  irom  time  whereof  the  memoiy 

dS!I![o1S?a"  (<««w^0         /of  man  is  not  to  the  contrary,  there  was, 

for  Dot  repair,  dud  has  been,  a  certain  ancient  and  common  King^s  high* 

trhkhtbeyare  ^^y)  leading  fW>m  a  certain  place  called  Dunstan's  Cell,  in 

boond  to  repair  t)ie  parish  of  aU  Saints,  in  the  city  of  G.,  in  the  said  county 

y  ens  B.       ^Q^^  10111 1^  certain  lane  called  Shire-lane,  in  the  parish  of 

H.,  in  the  said  county  of  O.,  for  all  the  liege  subjects  of  oor 

said  Lord  the  King,  and  his  predecessors,  kings  and  queens 

of  this  realm,  by  themselves,  and  with  their  horses,  coaches, 

eartsy  and  carriages,  to  go,  return,  pass,  repass,  ride,  and 

labour,  at  their  will  and  pleasure ;  and  that  a  certain  part 

of  the  said  King's  highway,  containing  in  lenf^ 

yards,  and  in  breadth «  feet,  and  lying  in  a  certux> 

street  called  BennetVwall,  in  the  parish  of  Alt  Saints 
aforesaid,  in  the  said  city  of  6.  aforesaid,  on,  &c«  and  con- 
tinually from  thence  afterwards,  until  the  day  of  the  taking 
of  this  inquisition,  at  the  said  parish,  in  the  said  city 
of  G«  find  county  of  G.,  was,  and  yet  is,  miry,  ruinous, 
broken,  dirty,  and  in  great  decay,  for  want  of  the  due  re- 
paration and  amendment  of  the  same,  so  that  the  liege  sub- 
jects df  our  said  Lord  the  King  through  the  same  way,  by 
themselves,  and  with  their  horses,  coadies,  carts,  and  car- 
riages, could  not  during  the  time  aforesaid^  nor  yet  can  go, 
pass,  repass,  ride,  and  labour,  without  great  danger  of  dieir 
U'v^  and  loss  of  their  goods;  to  the  great  damage  and 


eommon  nuiflaiice  of  aU  tbe  li^  sulgtpU  of  our  wd  Ixm4 
the  King  through  the  same  way  goin|^  retumiDg,  pasfting^ 
repassiog,.  riding  and  labouriog;  and  against  the  peacei 
&C.  And  that  the  mayor,  idderiaen,  and  burgesses  of  the 
dtjr  of  G.  aforesaid,  by  reason  of  ancient  cttstom,  whereof 
the  memory  of  ipan  is  not  to  the  contrary,  for  the  pMsage 
of  csttle  and  loaded  carriages,  in,  upon,  and  through  the 
said  street  called  BsnnetVwall,  being  part  and  portion  of 
the  said  Ugbway  leading  from  Dunstan's  Cell  afcresaid,  in 
the  said  city  of  Q^  to  the  said  pariah  of  H»,  in  the  co«inCy  of 
G.sforesaid,  during  all  the  thae  aforesaid,  the  common 
highway  aforesaid*  above  particularly  mentioned  and  de* 
scribed  (so  as  aforesaid  being  in  decay)  have  been  accus- 
tomed to  repair  and  amend,  and  of  right  ought  to  have  re- 
paired and  amended,  and  still  of  right  ought  to  repair  and 
amend,  when  and  as  often  as  occasion  hath  requiredf  and 
have  not  done  it,  &e»  &c. 


Onmijf  of X     That  on,  &g.  there  was,  and   from  AsaUnti 

(to  mi.)        S  thence  hitherto  hath  been,  and  still  is,  a  l^pobu"^^^ 
certain  conaion  and  public  bridge,  commonly  called  High"»  to  decay, 
brki^  och^^wise  Haigh*bridge,  situate  and  being  in  die 
parish  of  B«,  in  the  county  of  N«,  in  <he  common  King^s 
highway  leading  fr(»n  the  town  of  B.,  in  the  county  afinw* 

said,  towards  and  unto  the  town  of in  the  same 

county,  being  a  common  highway  for  all  the  Uege  subjects 
of  our  said  Lord  the  King  on  foot,  and  with  their  horses, 
(leaches,  carts,  and  other  carriages,  to  go,  return,  pass,  re^* 
pass,  rid^  and  labour;  and  that  the  said  common  and 
public  bridge,  on  the  said,  &c.  afbresaid,  and  continoally 
fiom  thence  until  the  day  of  the  takbg  of  this  inquisition, 
at  the  pariah  of  B.  aforesaid,  in  the  county  aforesaid,  was, 
sod  yet  is,  ruinous,  broken,  dangerous,  and  in  great  decay 
br  want  of  needfid  and  necessary  upholding,  maintainingy 
aioendingy  and  repairing  the  same :  so  that  the  liege  sub* 
jecta  of  our  said  Lord  the  King,  in,  upon,  and  over  the  said 
bridge,  on  foot,  and  with  horses,  coaches,  carts,  and  car- 
nages, could  not,  and  cannot  pass  and  repass^  ride^  and 

2  £  2 
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iMtA  thd  tOitg  in  and  through  the  same  way  goUngi  re* 
ttfllhigv  pa*sfag9  Hipamngf  ridings  and  labcMiring,  and 
i^alxMt  the  pMo^  of  oar  said  Lord  the  Kitigf  his  crotva,  and 
d^oi^ ;  and  that  the  inhabitants  of  the  said  pariah  of  8t  O., 
in  the  city  of  L.  and  coonty  of  the  same  city,  and  the  in* 
habitants  of  the  Baane  pariah  of  St  O.  in  the  said  coanty  (rf* 
L^  the  said  eomnton  and  public  King's  highway,  so  being 
nuaons  and  in  decay  as  aforesaid,  during  aU  the  time  afore* 
said,  ought  to  haire  repahred  and  amended,  and  still  of  ngbt 
e«g^t  to  repair  and  amende  when,  and  as  often  as  it  should, 
or  Aha!!,  or  may  be,  necessary. 


A^iost  the      OouM^  ^  ••....  •>     That  from  time  whereof  the  memoiy 

d^meolrf  a '  ^^  ^^*^        ^  ®'  "*"  '^  "^^  ^  *®  contrary,  there  wss, 

for  not  repair-  dud  has  been,  a  certain  ancient  and  common  King^s  high* 

which  tjbej  are  ^^7'  leading  fiom  a  certain  place  called  Dunstan's  Cell,  in 
boond  to  repair  the  parish  of  aS  Saints,  in  the  city  of  G^  in  the  said  county 
hy  cnitoB.       ^Q^^  i,||0  a  certain  lane  called  Shire-lane^  in  the  parish  of 

H.,  in  the  said  county  of  O.,  for  all  the  liege  subjects  of  our 
said  Lord  the  King,  and  his  predecessors,  kings  and  queens 
of  this  realm,  by  themselves,  and  with  their  horses,  coaches, 
cartS)  and  oarrii^es,  to  go,  return,  pass,  r^ass,  ride,  and 
labour,  at  their  will  and  pleasure ;  and  that  a  certain  part 

of  the  said  King's  highway,  containing  in  length 

yardS)  and  in  breadth «  feet,  and  lyings  in  a  certain 

street  called  BennetVwall,  m  the  parish  of  All  Saints 
aforesaid,  in  the  said  city  of  6.  aforesaid,  on,  Jtc  and  con- 
tinually frona  thence  afterwards,  until  the  day  of  the  taking 
of  this  inquisition,  at  the  said  parish,  in  the  said  city 
of  G.  and  county  of  O^  was,  and  yet  is,  miry,  ruinous, 
broken,  dirty,  and  in  great  decay,  for  want  of  the  due  re- 
paration and  amendment  of  the  same,  so  that  the  liege  sub- 
jects off  our  said  Lord  the  King  through  the  same  way,  by 
themselves,  and  with  their  horses,  coaches,  carts,  and  car- 
riages, could  not  during  the  time  aforesaid^  nor  yet  can  go, 
pass,  nqiaas,  ride,  and  labour,  without  great  danger  of  their 
V'inss,  Mid  loss  of  their  goods;  to  the  great  damage  and 


common  nuifiance  of  all  the  MeggEt  sulgepto  of  our  md  Xiord 
the  KJag  through  the.  same  way  goin^  retuming,  passing, 
repassiiig,.  ridiogi  and  labouring ;  and  against  the  peace, 
&c.  And  that  the  mayor,  aldermen,  and  burgesses  of  the 
dty  of  G.  aforesaid,  by  reason  of  aneient  custom,  whereof 
the  jnemory  of  man  is  not  to  the  contrary,  for  the  paasagt 
of  cattle  and  loaded  cairiages,  in,  upon,  and  through  the 
said  street  called  BennetVwall,  being  pairt  and  portion  of 
the  «aid  highway  leciding  from  Dunstan's  Cell  afcreeaid,  is 
the  said  city  of  G^  to  the  said  pariah  c^  H.,  in  the  county  of 
6.  aforesaid,  during  all  the  tfane  aforesaid,  the  common 
highway  aforesaid,  above  particplarly  mentioned  and  de* 
scribed  (so  as  aforesaid  being  in  decay)  have  been  accus- 
tomed to  repair  and  amend,  and  of  right  ought  to  have  re- 
paired and  amended,  and  still  of  right  ought  to  repair  and 
•mead,  when  and  as  often'  as  occasion  hath  required,  and 
have  not  done  it,  &c»  &c. 


Ccuntjf  of. -^     That  on, '  &c.  Uiere  was,  and   icam  Agatnstaoow* 

{io  wit.)        J  thence  hitherto  hath  been,  and  stiU  is,  a  l^p^biic  b!^id^ 
certain  coauBOon  and  public  bridge,  commonly  called  Hi^<»  to  decay, 
bij^ge^  otherwise  Haigh-bridge,  situate  and  being  in  ihe 
parish  of  B*,  in  the  county  of  N«,  in  the  oommcm  King^s 
highway  leading  from  the  town  of  fi.,  in  the  county  aiarc* 

said,  towards  and  unto  the  town  of in  the  same 

cowaty,  bring  a  common  highway  for  all  th^  Uege  sobjecta 
of  our  said  Lord  th^  King  on  foot,  and  with  their  horses, 
i^oadies,  carts,  and  other  carriages,  to  go,  return,  pass,  re^ 
pais,  ride^  and  labour ;  and  that  the  said  common  and 
paUic  bridge,  on  the  said,  &c.  aforesaid,  and  continually 
&om  thence  until  the  day  of  the  taking  of  this  inquisiti0n, 
at  the  pariah  of  B.  aforesaid,  in  the  county  aforesaid,  was, 
sod  yet  ia,  ruinous,  broken,  dangerous,  and  in  great  decay 
bt  want  <^  needfiil  and  neoessury  upholding,  maintaining, 
amending,  and  repairing  the  same:  so  that  the  liege  sub* 
j^cts  of  our  said  Lord  the  King,  in,  upon,  and  over  the  said 
bridge^  on  foot,  and  with  horses,  coaches,  carts,  and  car- 
riages, could  not>  and  cannot  pass  and  repass^  ride^  and 

2  E  2 
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laboor,  %itlHMit  great  danger  of  their  li?es,  and  lo^of  fhaf 
gQodt  t  ^  they  ought  and  were  accostomed  to  do»  and  still 
of  rij^t  ought  to  do;  to  the  great  damage  and  common 
Rubance  df  all  the  liege  snlsgects  ci  oar  said  Lord  the 
Kingy  upon  and  over  die  said  bridge^  on  foot^  and  with 
their  horses,  coaches,  cart«,  and  other  carriages,  aboot  their 
necessary  affiurs  and  business,  going,  reftasmbkg,  passing) 
riding,  and  labouring ;  and  against  the  peace  of  our  ssid 
Lord  the  King,  his  crown,  and  dignity.  And  that  the  in- 
habitants of  the  county  of  N.  aforesaid,  of  right  have  been, 
and  still  of  right  are  bound  to  repair  and  amend  the  said 
common  bridge,  when  and  so  often  as  it  shall  be  necessary. 


Afsioft  a  pri-  Cotiniy  of 1      That  there  is,  and  from  time  wherec^ 

hH^^^r!!^         (/o  unt.)        J  the  memory  of  man  is  not  to  thecon- 
fMMiw,  to  re.    trary,  there  hath  been  a  certain  public  and  common  bridge 

f*sa  brid^To"  *^  *®  P*"*  ^f  ^-9  «»  *e  said  county  of  B.,  over  the  river 
4ec«jr.  Wen,  commonly  called  D.  bridge,  situate  in  the  Klng'i 

common  highway  leading  from  the  town  of  D^  in  the  said 
eounty  of  B.,  to  die  town  of  R.  in  the  same  oouBty,  tar  all 
tfie  liege  sutgects  of  our  said  Lord  the  King,  and  his  pre- 
decessors, to  go^  return,  ride^  and  travei  on  horsebtiek,  and 
vrith  their  catde,  carts,  and  carriages,  upon,  along,  and 
over,  at  their  trill  and  pleasure ;  and  that  the  said  puiJic 
and  common  bridge,  on,  .&c.  and  Irom  thence  continually 
afterwards,  until  die  day  of  taking  this  Inquisition^  was,  and 
yet  is,  ruinous,  In  decay,  and  out  of  repair,  and  insuffident, 
and  without  any  parapet  building,  erection,  or  defence  whau 
ever  on  the  sides  diereoij'  to  prevent  horses  and  other  cattle^ 
carts,  and  carriages,  going,  returning,  passing,  and  trave- 
ling upon,  along,  and  over  tlie  said  bridge;,  from  fidling 
from  thence  into  theftaid  river ;  ao  th«t  the  liege  sul^ts  of 
our  said  Lord  the  King  cpuld  not^  during  all  the  time  last 
above  mentioiied,  nor  yet  can  go,  return,  rid^  and  travel 
upon,  along,  and  over  the  said  bridge,  without  great  danger 
of  their  liveSf  and  loss  of  their  horses  and  other  catde,  carts^ 
and  carriagee ;  to  the  great  damage  nd  oooMnon  Jiiolsance 
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6f  nil  the  li€^  suljecta  of  our  said  Lord  the  King  going  and 
Kturaiag,  riding  and  travelling  npoUf  aloo^^  and  over  the 
said  bridge;  and  against  the  peace»  &G.  And  diat  the 
Honourable  C.  'bl^  comOKHily  caUed  Lord  C.  M.^  Lite  o^ 
&c  Ay  reasim  of  his  ieimre  of  jcertMi  kmds^*  ailualti^  lying* 
and  bei^g  at  D.  aforesaidt  in  the  said  county,  o^ght^  when 
4nd  as  often  as  it  shall  be  necessary,  to  repair  and  amend 
the  said  bridge,  and  to  make  the  same  sufficient,  safe^  and 
secure^  so  that  the  lic^  subjects  of  our  said  Lord  the  King 
may  pass»  rqpass,  ride,  and  travel  upon,  along,  and  over 
the  said  bridge,  without  danger  of  their  lites,  or  loss  of  their 
horsss  and  othar  cattle  carts,  and  carriages,  &c. 


Coimiy  of.  • .  •  •  •  "I      That  from  time  whereof  the  memory  Agaiesi  a  cs^* 
Uo  witi)        J  of  man  is  not  to  the  contrary,  there  was  P««»^«»»  •'• 

-      ,-     .  ,  *  town,  lorMio 

and  still  IS  a  certain  ^common  and  anaent  watercourse,  f  f«riDfrawaccfw 
coounonly  called  Trout  Beck^  leading  from  a  certain  place  ^p^^'Sb^ 
called  the  Corporation  Dam,  in  the  parish  of  St.  James  the  faihabitaiitft 
less  in  the  town  of  B^  in  the  county  of  B*  to  a  certain  place  udfwii?ciitiwy 
^ed  the  Falls,  in  the  parish  of  St.  A.,  in  the  suburbs  were  boand  to 
of  the  town  of  B»  aforesaid,  in  the  county  of  ,B.  aforesaid^  be  sitby  and 
IBsed  by  all  the  liege  subjects  of  our  said  Lord  the  King  unwhoictont, 
sod  his  predecessors  for  the  time  being,  inhabiting  and 
residing  in  and  about  the  said  parishes  of  St  James  the 
less  and  St.  A^  to  supply  them  with  water  for  the  Ose 
and  benefit  of  themselves  and  their  fomilies,  and  that  a 
certain  part  of  the  said  common  and  ancient  watercourse^ 
in  the  p^isli  of  St  A.  aforesaid,  in  the  suburbs  of  the  said 
town  of  B«f  in  the  county  of  B.  aforesaid,  containing  in 
length  fiv^  hundred  yards,  and  in  breadth  ten  feet,  on,  &c. 
^  continually  afterwards  until  the  day  of  the  taking  of 

*  Tbb  is  tofficient  alk^gatiwi  of  ibe  oUifBtioo  of  a  private  person  to 
vepsir  t  bridge  or  rosd»  raHone  tcnura*  2  Stark.  669.  and  the  auihorities 
t^  cited. 

t  If  a  water-coarse  be  stopped  to  the  nuisance  of  the  country,  and 
M"e  appear  (fwnd  by  preBcriptwn  to  clear  it^  those  who  have  the  right 
^  iiihiog  and  the  naigbbouriog  towns^  who  bare  the  immediate  use, 
niy  be  eompdted  to  remove  the  obstro^tioo .    Hawk.  b.  1 .  c.  76 . 
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this  inqnisitfaM^  iit^  k^  iferesiid)  was  ttulalittufoal,  fiUed, 
and  dKMked  vp  with  mud,  weedfl^  rabbisht  dirt,  and  odier 
filth,  whereby  tka  coone  and  passage  of  the  watsr,  which 
should  Slid  ought,  and  beibre  that  time  was  nsed  and  so- 
customed  to  mn  and  ftow  through  the  same  watercoiHtt^ 
was^  dnring  all  the  time  last  aforesaid,  and  stilHs  so  greatly 
stopped  and  obstructed,  that  the  liege  srf>jeets  of  omr  ssid 
Lord  the  King,  inhabiting  and  residing  in  and  about  the 
said  parish  of  St.  A.,  during  all  the  time  last  aibresaid 
w^re  and  still  are  not  only  depriTed  of  the  benefit  and  sd« 
^rantage  of  the  water,  which,  during  all  the  time  last  afore- 
said should,  and  Qught  to  have  run  and  flowed,  and  still  of 
right  ought  to  run  and  flow  through  the  said  watercourse 
in  its  usual  and  accustomed  manner,  but  also  the  said  mud 
and  other  filth  during  all  the  time  last  aforesaid  became 
and  were  aud  still  are  very  offensive  and  nauseous,  and  the 
said  water  thereby  greatly  corrupted,  and  unwholesome  to 
be  drank  by  man,  and  by  means  thereof  divers  noisome  and 

unwholesome  smells  on  the  said day  of. ......  in 

the  year  aforesaid,  and  on,  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition at  the  parish  of  St.  A.  aforesaid,  did  from  thence 
arise,  so  that  the  air  thereby  was  and  still  is  greatly  cor- 
rupted and  infected,  to  the  great  damage  and  common  nui- 
sance of  all  the  liege  subjects  of  our  said  Lord  the  King, 
not  only  there  residing  and  inhabiting,  but  also  going, 
returning,  passing,  and  Repassing  by  the  same,  at|d  against 
the  peace  of  our  said  Lord  the  King,  his  crown  and  dig- 
nity. And  tliat  the  mayor,  bailifls,'  and  donrmonalty  of 
the  said  town  of  B.,  in  the  said  county  of  B.  for  the  lime 
being,  the  said  common  and  ancient  watercourse  so  as 
aforesaid  being  foul,  choaked,  and  filled  up  as  aforesaid, 
ought  to  empty,  cleanse,  and  scour,  and  until  the  said 
grievance  have,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  emptied,  cleansed,  and  scoured,  and 
have  used  and  been  accustomed  to  empty,  cleanse,  and 
scour,  and  still  of  right  ought  to  emptyy  cleanse,  and 
scour,  when  and  as  often  as  the  same  should  or  shall  be 
necessary ;  yet  the  said  mayor,  bailifls,  and 

1 


hkye  not  emptied,  daaosed,  w  seourfdi  nor  iaiMod  <b»  be 
emptied,  deawedi  or  eoonittd,  the  seiQe  oompMNl  end  eQr 
cieot  wetercoune,  ao  being  foul^  filled,  and  cboaked  up  as 
afomaid,  ae  tk^y  ought  to  liave  done^  apd  still  of  xif^ 
ODglil  te  do^  bat  during  all  tlie  dflke  kat  afisresaid,  peiv 
mitted  and  sufiered,  and  still  do  peimit  and  auftr  the  said 
watercourse  to  be  foul,  filled,  and  cboaked  up  as  aforesaid, 
for  want  of  emptying,  cleansing,  and  scouring  the  same^ 


PERJURY* 

C(»My  of ...... ^,1     The  jurors,  8^«  that  A.  B.,  late  of  in  ao  infor-  . 

[to  wU.)         /a.,  &c.  being  a  person  of  a  wicked  I^jJ^fteSr 
and  diabolical  mind  and  disposition,  and  mahcioaaly  de-  a  robbery. 


*  Pbrjurt  by  the  common  law  has  been  defined  to  be  a  wilfHifa($€ 
^^  ^  ^ne  who  leing  lawfulkf  required  to  depose  the  truth  in  tm^ 
iadfcta/  proceedingM  $wear%  obiotuiely  in  a  matter  material  to  the  point  in 
fuesHon,  whether  he  be  believed  or  not.     1  Haw.  c.  69.    3  Inst  l64. 

It  19  neoessary,  to  constitute  theoflfence  of  perjury,  that  the  ^Ise  oath 
be  takcti  with  some  degree  of  dcliberatioB;  for  if  upoa  the  whole  cir* 
cvmstanees  of  .the  case  it  shall  appear  probable,  that  it  was  owing 
iitlier  to  tha  woakoeia,  than  perverseness  of  the  party,  as  where  i( 
WS8  occasioned  by  surprize,  or  inadvertency,  or  a  mbtako  of  the  truf 
sute  of  the  question,  it  cannot  amount  to  voluntary  and  corrupt  per* 
jury.  6  Mod.  Rep.  350.    ID  Mod.  Rep.  195.   Salk.  513.  d  Inst.  163, 

It  seems  to  be  clearly  agreed,  that  all  such  falie  oaths,  as  are  taken  be* 
fare  those  who  are  any  ways  intrusted  with  |h^  adminiatration  of  public 
jssttoe,  'm  lelatioo  to  any  matter  before  them,  in  debatCn  may  be  properly 
petjaries.  1  Hawk.  q.  69,  (  3.^*while,  not  only  no  ^ath  whatsoeves 
tskea  beforeptiyons  acting  merely  in  a  private  capacity  ^  but  before  those 
who  take  upon  them  to  administer  oaths  of  a  public  nature,  without 
kg9t  anthori^  for  their  so  doing ;  or  before  those  wlio  are  legally  autbop 
nsed  to  admtiiister  some  kinds  of  oatbs,  but  not  those  which  happen  to 
Iw  lakcB  befoae  them ;  pr  even  before  those  who  take  upon  them  to  ad? 
aioistcr  justice  by  virtue  of  ao  authority  seemingly  colourable,  but  in 
tnuk  uqwanvinted  and-merejy  void ;  can  never  amount  to  perjury.  Ibid. 
Asif  a  justice  of  the  peace  receive  a  voluntary  oath  upon  any  private  trans* 
aeiioo  wbicb  does  not  concern  the  public ;  or  if  on« justice  receive  an  oath 
respecung  any  matter  which  is  directed  by  statute  to  be  before  two  jus« 
<ie«s  s  or  if  a  meie  mn^Uroif  (by  charter  of  a  borough)  receive  00  oath 
^•ayocQWOQ  vriiat  is  di^racted  by  statute  to  be  administeied  byjustiee^ 


ivinng  «Bd  totfariing  not  only  to  dqpme  one  C.  D.  of  hk 
good  aame^  fian«^  and  eredkt  and  repiitalioD»  but  alio 


tf  peace  of  dounttei ;  in  ewetj  of  these  caiet  (wMbh  am  of  ftrequent 
oeeon«iee  fiom  inadtvaeiioe)  the  raaicer  ii  rnnm  n/euptdiee^  and  per« 
jmy  cunot  be  amgnsd. 

It  aeeoii  clear  .that  the  Uii|ig  yworn  oog^t  to  be  aoipe  way  material 
to  the  pcMDt  in  qoeatio^ ;  for  if  it  be  wholly  fonngn  from  the  purpose, 
fli  altogether  imniateria!^  and  neither  any  way  pqttnent  to  the  matter  iq 
.qaeatioD,  nor  tending  to  aggraTate  or  extenuate  the  damag^s^  nor  likely 
|to  induce  the  jury  t.Q  give  credit  to  the  anbatantial  part  of  die  cvidenoey 
|t  cannot  amount  to  perjuiy. 

And  it  II  not  nccewaiy  diat  it  appear  to  wbai  degree  the  point  ii 
wbich  a  man  it  peijured  waa  material  to  tha  iaaue ;  for  if  it  ia  but  ei^ 
cumatantially  material*  it  will  be  per^nry.  •  I  Ld.  Raym.  958. 

SvaoRirATioir  of  pegury  by  the  common  law  aeema  to  be  ah  offenca 
in  '  procuring  a  man  U>  take  a  false  oath,  amounting  to  perjury,  who 
actually  takea  such  oath;*  but  it'seemcth  clear,  ihatif  thepereonin- 
eited  to  lake  such  an  oath  do  not  actually  take  it,  the  person  by  whom 
he  was  so  incited  is  not  guilty  of  subornation  of  penury ;  yet  it  is  oer* 
tain,  that  he  is  liable  to  be  punbhed,  nor  only  by  fine,  but  also  by  cor« 
poral  punishment.     I  Hawk.  c.  6g. 

The  punishment  of  peijury,  and  subornation  of  perjury  by  the  com* 
mon  law,  is  restrained  by  the  statute  of  the  6  El.  hereafter  (bllowing; 
that  it  shiJl  not  be  less  than  is  inflicted  by  that  statute,  fiat  enoqgh  on 
this  part  of  the  subject,  for  as  Hawkins  says,  it  has  been  settled,  thai 
justices  of  the  peace  have  no  jurudietion  wer  perjury  at  the  common  law^ 
'9  Haw.  c.  8*  except  they  sit  aUo  under  a  commrssion  of  oyer  and  ter- 
miner, as  IS  the  case  in  Middlesex ;  or  by  charter,  from  which  they  de^ 
rive  a  similar  authority,  which  is  also  the  case  in  aet'eral  instances. 

In  the  case  of  R.  ▼.  Bainton,  an  indictment  at  the  quarter  sessions  for 
perjury  at  the  common  law  was  quashed  for  want  6f  jurisdiction. 
H  Str.  1 088«    But  i(  is  otherwise  of  perjury  by  statute. 

By  5  Eliz.  c«  9,  made  perpetual  by  2g  Eliz.  c.  5,  and  91  Jac.  1 ,  c.  S8, 
all  persons  which,  shall  corruptly  procure  any  witness  by  letters,  re- 
wards, promises,  or  other  sinister  means,  to  commit  wilful  and  oorrvpt 
peijury,  in  any  matter  depending  in  suit,  by  writ,  action,  bill,  complaint, 
br  informaUoA  concerning  lands,  and  hercditiiments,  goods,  debts,  or  da- 
inag^,  in  any  of  the  queen*a  courts  of  record,  or  any  leet,-  aneient  de- 
mesne court,  hundred  court  baron,  or  in  the  courts  of  stannary  in-IPevoa 
and  ComwaUf^  or  shall  corruptly  procure  or  suborn  any  witness  sworn 
to  testify  in  perpetuam  rei  memoriam  ;  such  offenders  sh^ll,  being  coin 
victed,  forfeit  40/.    §3.' 

And  if  any  person  shall,  either  by  subornation,  unlawfbl  procnre- 
p^nt  or  means  of  any  other,  or  by  their  own  act,  wilfully  and  corroptl)^ 


fikdy  to  cliaige  the  sad  C.  D.  witfc  Kaving  fdonioasly  as^ 
lanhedand  robbed  him  the  add  A.  B.  on  the  King's  high* 
«aj»  with  a  wicked  and  malicious  intention  to  cause  and 
procure  him  the  said  C.  D.  to  benn|awfiilly  and  wrongfolly 
imprisoned,  and  forfeit  his  life  for  the  same}  on,  &g.  in  his 
own  proper  person  came  before  X..  M.,  then  and  yet  one  of 
the  justices  of  our  said  Lord  the  King,  assigned  to  keep  the 
peace  in  the  county  aforesaid,  and  also  to  hear  and  deter- 
mioe  divers  fidonies,  &c.  and  was  then  and  there,  duly 
8vom»  and  took  his  corporal  oath  upon  the  Holy  Gospd 
of  God,  before  the  said  L.  M.  (he  the  said  L.  M.  then  and 
there  having  competent  auduNi^  to  administer  the  said 
oadi  to  the  said  A.  B.  in  that  behalf,)  and  that  the  said 
A.  B.  being  so  sworn,  and  not  having  the  fear  of  God  bc^ 
fore  his  eyes,  but  being  moved  and  seduced  by  the  insti* 
gadon  of  the  devil,  then  and  there  before  the  said  L.  M. 


comnt/  wilful  perjury,  in  bdj  of  the  courts  before  meotioned,  on  being 
examined^  ad  perpetuam  ret  memariam,  every  person  so  oflending*  and 
being  coovictedy  shall  forfeit  20(.  and  have  imprisonment  six  months, 
and  the  osth  m(  such  person  shall  not  be  received  in  any  court  of  record^ 
until  the  judgment  be  reversed  by  attaint  or  otherwise.  And  upon 
•Qch  reversal  th^  party  grieved  to  recover  their  damages,  against  such  as 
did  procore  the  judgment  to  be  givep  against  them^  by  action  on  the 
case. 

And  if  the  offender  have  not  goods  to  the  value  of  20/.  he  shall  be  set 
w  the  pillory  in  some  market  place,  by  the  sheriff,  if  without  any  city, 
nr  town  corpoimte,  and  if  within  such  city,  &c.  by  the  head  officer,  &c 
and  there  hare  both  his  ears  nailed,  and  be  disabled  for  ever  to  be  awoni 
in  any  of  the  courts  of  record  aforesaid^  until  the  Judgment  be  reversed, 
oA  thereupon  recover  his  damages. 

And  thf  one  moiety  of  the  money  forfeited  to  be  to  the  queen,  and  the 
other  moiety  to  such  person  grieved  by  reason  of  the  offence^  that  will 

tue  for  the  ssme. 

And  the  judge  of  the  court  where  the  perjury  shall  he,  and  (he  judges 
of  mim»  s^d  ju$iices  fif  the  peace  in  sc$sions,  may  inquire,  hear,  and. 
detemiiiie  thereof,  Itf  inquisition^  preseuimcnt,  bill,  or  information,  or 

otherwise. 

Bot  U  is  said,  that  perjury  and  subornation  in  an  action  depending 
by  tH^eimeni  or  criminal  information,  is  not  within  this  statute; 
bat  eoly  ID  an  action  depending  by  fortV,  action,  hill,  compktini,  or  t«- 
/vmatwL    d  Inst.  l64. 


4M  ravruKV. 


upon  his  said  tMith,  falaeljr,  maBcionsly,  wickedly,  wilMy, 
and  oormptly  did  saj,  depose,  swear,  and  make  aflMavit, 
and  ^Te  information  in  writing  (among  other  thtngt)  » 
follows,  that  is  to  say,  [here  set  forth  the  perjuryJ] 


fWpeijaryin  Oniffly  o/. •  •  • , .  Y     That  at  the  general  quarter  seisifioi 

notice  to  try  ft  holden  at  the  Guildhall  of  the  city  of  Westminster,  in  and 
traTcrsr.  £^^  ^^  liberty  of  the  dean  and  chapter  rf  the  colkgiste 

church  of  Saint  Peter,  Westminster,  in  the  city,  borough, 
and  town  of  W.  in  the  county  of  M.  on,  &c.  before^  8tc. 
others  their  fellows,  justices  of  the  said  Lord  the  Kingy 
assigned  to  keep  the  peace  of  our  said  Lord  the  King  in 
and  for  the  said  liberty  aforesaid,  and  also  to  hear  and  de*- 
termihe  divers  fdopies,  trespasses,  and  other  misdemeanors 
committed  in  the  said  liberty,  a  certain  indictment  or 
prosecution  of  J.  S.  was  prosecuted  and  found  against 
W.  J.  for  a  certain  assault  therein,  alledged  to  have  been 
committed  by  the  said  W.  J.  on  the  said  J.  S.  And  the 
jurors,  &c.  that  afterwards  and  before  the  trial  of  the  said 
indictment,  to  wit,  at  the  general  quarter  sessions  of  the 
peace  of  our  said  Lord  the  King,  holden  at  the  Guildhall 
of  the  city  of  Westminster,  in  and  for  the  liberty  of  the 
dean  and  chapter  of  the  collegiate  church  of  Su  Peter, 
Westminster,  in  the  city,  borough,  and  town  of  Westmin* 
ster,  in  the  county  of  Middlesex  aforesaid,  on,  &c«  before^ 
ftc.  and  others  their  fellows,  justices  of  our  said  Lord  the 
King,  assigned  to  keep  the  peace  of  our  said  Lord  the 
King  in  and  for  the  said  liberty,  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  misdemeanors  com- 
mitted in  the  said  liberty,  A.  B.  late  o^  &c.  came  in  his 
proper  person  into  the  court  of  the  same  sessions,  and  then 
and  there  did  produce  and  exliibit  to  the  said  court  a 
certain  affidavit  in  writing  of  him  the  ^d  A.  B.  with  a 
certain  notice  thereunto  annexed,  which  said  notice  was 
and  is  as  follows,  to  wit,  ^'  The  King  on  the  prosecutios 
jot  J.  S.  against  W.  J.  for  an  assault.  Mr.  J.  S.  take  notice 
that  I  shall  attend  at  the  next  quarter  sessions  of  the  peace 
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br  the  city  and  liberty  cyf  Westminster,  to  be  holden  at 
the  Guildhall  in  King's  street,  Westminster  aforesaid,  on, 
tic.  by  nine  o'clock  in  the  forenoon  of  the  same  day,  then 
and  there  to  try  my  traverse  upon  the  indictment  preferred 
by  you  against  me  for  an  assault,  dated,  &c.  Yours,  &c. 
W.  J.  the  aboTe-named  defendant.  Witness,  A.  B."  And 
which  said  affidavit  was  and  is  entitled  as  follows,  to  wit, 
City  and  liberty  of  Westminster  aforesaid,  to  wit.  The 
King  on  the  prosecution  of  J«  S.  (meaning  the  said  J.  S.) 
against  W.  J.  (meaning  the  said  W.  J.)  for  an  assault, 
and  the  said  A.  B.  then  and  there  in  the  said  court  was 
duly  sworn,  and  did  take  his  corporal  oath  upon  the  Holy 
Goapd  of  Ood,  concerning  the  truth  of  the  matters  con- 
tained in  the  said  affidavit,  the  said  court  then  and  there 
having  sufficient  and  competent  power,  &c.  and  to  take 
and  reoeive  the  said  affidavit  of  him  the  said  A.  B.  in  that 
behalf.  And  the  jurors,  8lc.  do  further  present,  that  A.  B. 
bebg  so  sworn  as  aforesaid,  and  not  having,  &c.  but 
being  moved  and  seduced,  8cc.  and  not  regarding  the  laws 
and  statutes  of  this  realm,  nor  fearing  the  pains  and  pe* 
nalties  therein  contained,  and  contriving  and  intending  as 
&r  as  in  him  lay  to  hinder  and  obstruct  the  due  course  of 
pnUtc  justice^  and  to  cause  the  said  W.  J.  to  be  acquitted 
of  the  premises  in  the  said  indictment  mentioned,  then  and 
there,  to  wit,  on,  &c.  at  the  Guildhall  of  the  city  of  West^ 
minster,  to  wit,  at  the  parish  of,  &c.  in  tlie  county  of 
Middlesex,  in  and  by  his  affidavit  aforesaid,  upon  his  oath 
aforesaid,  in  the  said  court  of  the  sessions  last-aforesaid,  the 
<aid  court  then  and  there  having  such  power  and  authority 
^  aforesaid,  falsdy  and  maliciously,  wickedly,  wilfully, 
^  cormptly  did  say,  depose  and  swear  amongst  other 
Aipgs  as  follows,  that  is  to  say,  linsert  the  parts  of  the  affu- 
^vit  with  inuendoeSj']  as  by  the  said  affidavit  more  fully 
appears,  whereas  in  truth  and  in  fact  the  said  A.  B.  did 
iM)t  on,  &c.  serve  the  said  J.  S.  with  a  true  copy  of  the 
notice  annexed  to  the  said  affidavit,  by  delivering  the  same 
to  the  said  J.  6.  at  his  house  in  Bolton  Mews,  Berkeley 
Square,  and  whereas  in  truth  and  in  iact  the  said  A.  B. 
^  not  on  the  day  and  year  last^aforesaid,  or  at  any  other 
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time  whatsoever,  ^erve  the  said  J.  S.  with  a  copy  of  any 
iiotice.  And  so,  &c.  the  jarors  aforesaid,  upon  their  oatk 
aforesaid,  do  say,  that  the  said  B.  C.  on,  8ic.  at,  8cc*  in  the 
court  of  the  sessions  last-aforesaid,  the  said  court  then  and 
there  having  such  power,  &c.  by  his  own  act  and  consent^ 
and  of  his  own  most  wicked  and  corrupt  mind  in  manner 
and  form  aforesaid,  did  commit  wilful  and  corrupt  peijary, 
to  the  great  displeasure,  &c*  in.contempt,  &c.  to  the  evil, 
&c.  and  against  the  peace,  8;c.* 


For  perjary  on  County  of •>      [CommencetneTU  as  anie^]  that  before 

aiiafMaTit' '"  {to  tvtt.)  S  and  at  the  time  of  the  being  sworn 
•worn  before  a  aiii]  taking  thc  corporal  Oath,  as  hereinafter  mentioned^ 

commissioner  ,    *^  •  i  .  i      r^.       r¥^     -ir      i  aL 

in  the  country  a  certam  cause  m  whidi  Sir  T.  Y.  baronet  was  tne 
cmu'^'^K  P^intiff,  and  W.  S.  was  the  defendant,  was  depending  in 
tKe  defendant   suit  and  variance  in  the  courts  of  our  Lord  the  King,  be* 

l"diet'H*[nii*'^'*  *®  ^*"g  himself,  by  action  concerning  damagef^ 
i*mA  And  the  jurors,  &c.  do  further  present,  that  H.  C«  late  o( 

&c  gentleman,  being  an  evil  disposed  person,  and  wick- 
edly contriving  and  intending  to  aggrieve,  injure,  and 
]Srejudice  the  said  W.  S.  the  defendant  in  tlie  aforesaid 
cause,  and  subject  him  to  the  payment  of  heavier  costs, 
charges,  and  expences  than  he  of  right  was  or  otberwiss 
would  be  liable  to,  on,  &c.  at  Tadcaster  aforesaid,  in  tbe 
West  Riding  aforesaid,  came  in  his  proper  person  before 
J.  C.  gent,  then  and  there  being  a  commissioner  duly 
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♦  After  what  has  been  advanced  respecting  perjury  at  common  lav^ 
cnie,  p  423,  in  the  Notes,  to  multiply  precedents  would  be  absord. 
Respecting  peijury,  under  (he  statute,  too,  very  few  nuiy  suffice,  for  it 
IS  observed  by  Hawkins,  and  after  him  by  Blackstone,  that**aseveiy 
nan  is  still  punishable  by  indictment  or  information  at  common  law, 
where  he  takes  a  false  oath,  which  is  Idoked  upon  as  perjufy  at  the  com- 
mon law,  and  as  a  prosecution  upon  the  statute  is  more  difficult  than 
by  indictment  at  the  common  law,  it  seems  to  be  most  adviseable  to  pro- 
secute such  an  oficnder  at  the  common  law,"  and  not  upon  the  statute; 
and  this  now  is  the  usual  course  of  proceeding.    See  I  Hawk,  c,  50, 

4Blaok.  Com.  138. — Dalton,  c.  70. 

t  From  ^  Chit.  C.  L.  p.  4T3. 


ittAorized  and  empowered  to  take  and  receive  affidavits 
in,  touching,  and  concerning  matters  and  proceeding  of  or 
in  the  court  of  our  said  Lord  the  King,  before  the  King 
himself;  and  that  the  said  H.  C.  then  and  there,  to  wit^ 
on  die  same  day  and  year  aforesaiid,  at,  &c.  aforesaid,  was 
duly  sworn,,  and  did  then  and  there  take  his  corporal  oath 
upon  the  Holy  Gospel  of  God,  before  the  said  J.  C.  (he  the 
said  J.  C.  then  and  there  having  sufficient  and  competent 
power  and  authority  to  adniinister  the  said  oath  to  the 
said  H.  C.  in  that  behalf,)  and  that  the  said  H.  C.  be-* 
ing  so  sworn  as  aforesaid,  did  fSdsely,  maliciously,  and 
wickedly,  and  by  his  own  act,  consent,  and  agreement, 
wilfully,  and  corruptly  then  and  there,  before  the  said 
J.  C  as  such  commissioner  as  aforesaid,  depose,  swear,  and 
Uttke  affidavit  in  writing,  of  and  ccHiceming  one  H.  C. 
then  deceased,  and  of  and  concerning  the  attendance  of 
the  said  H.  C.  deceased,  in  the  said  cause  at  the  Lent 
assizes  holden  at  the  Castle  of  York,  in  and  for  the  county 
of  York,iu  theyear  of  our  Lord  1815,  amongst  other  things 
IS  Iblloweth^  that  is  to  say,  that  the  said  H.  C.  deceased, 
attended  at  the  said  assizes  (meaning  the  said  Lent  assises, 
holden  at  the  Castle  of  York  as  aforesaid,)  as  attorney  and 
nsterial  witness  in  this  cause,  (meaning  the  cause  above 
laitpmentioned)  twelve  whole  days,  and  bad  no  other  busi- 
Mfis  at  the  said  assises,  as  by  the  said  affidavit  affiled  ia 
the  said  court  of  the  said  Lord  the  King,  before  tlie  King 
himself  to  wit,  at  Westminster,  in  the  county  of  Middle- 
<ex,  amongst  other  things  more  fully  appears ;  whereas  ia 
tnuh  and  in  fact,  he  the  said  H.  C.  deceased,  did  attend 
at  the  said  assizes  as  attorney  for  the  plaintiff  in  a  certain. 
other  cause  entered  to  be  tried,  and  tried  at  the  said  assizes, 
in  which  cause  one  L.  M.  was  the  plainti£^  and  one  G.  H. 
^«  the  defendant,  and  as  attorney  for  the  plaintiff  in  a 
cmain  other  cause  entered  to  be  tried,  and  tried  at  the 
said  assizes,  in  which  cause  one  S.  T.  was  the  plaintif!^ 
and  one  L  K.  the  defendant;  and  whereas  in  truth  and  in 
^  the  said  IL  C.  deceased,  did  attend  at  the  said  assizes 
as  attorney  io  divers,  to  wit,  two  other  causes,  at  the  said 
mzes;  and  whereas  in  truth  and  in  fact,  tlie  said  H.  C. 
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deceased,  in  the  sdd  affidavit  named,  had  other  buaiiieN 
DefeDdant's  at  the  8ud  assizes.  And  the  said  H.  C.  the  now  defendant 
« og  t  e  a  •»  afterwards,  to  vit,  on,  &c.  did  of  his  own  act,  consent, 
and  agreement,  wilfully  and  comiptly  produce  and  use, 
and  cause  to  be  produced  andnsed  the  said  affidavit  upon 
the  taxation  of  the  costs  of  the  said  Sir  T.  V.  in  the  said 
first  mentioned  cause^  in  order  to  obtain  the  judgment  of 
die  said  court  for  more  costs  in  the  said  cause  for  the  said 
Sir  T.  V.  against  the  said  W.  S.  than  the  said  Sur  T.  Vi 
was  entitled  to  and  would  otherwise  have  obtained,  to  wit^ 
at  Westminster  aforesaid.  And  the  jurors,  &c.  do  ibrther 
present,  that  it  became  and  was  a  material  question  upon 
the  producing  and  using  of  the  said  affidavit  in  manner 
afiMresaid,  and  also  at  the  said  time  of  sweariz^  diereof  as 
aforesaid,  whether  the  said  H«  C.  deceased,  had  other 
business  at  the  said  assizes  besides  the  said  first  mentioned 
cause  or  not.  And  so  the  jurors  aforesaid,  now  here 
sworn  upon  their  oath  aforesaid^  do  say,  that  the  ssid 
H.  C.  the  now  defendant,  on  the  said  30th  day  of  October, 
in  die  fifty-sixth  year  aforesaid,  at  Tadcaster  aforesaid,  in 
the  West  Riding  aforesaid,  befoi^  the  said  J.  C.  being 
such  commissioner  as  aforesaid,  then  and  there  having  such 
authority  as  aforesaid,  of  his  own  most  widsied,  malicious^ 
and  corrupt  mind  and  dispoation,  and  by  his  own  act, 
consent,  and  agreement  in  manner  and  form  aforesaid, 
wilfully  and  corruptly  did  commit  wilful  and  corrupt  per- 
jury, to  the  great  damage  of  the  said  W.  S.  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  Lord  the  King,  his  crown 
and  dignity. 


Indictmeot  for  County  of 1      That  A.  B.  late  of,  8cc.  labourer,  be- 

of  i^'ijary  for  (^^  ^*^0  ^"g  *  wicked  and  evil  disposed  person, 

procaring  a     ^Jkdi  mindin<r  and  intending  great  iniurv  to  one  B.  R.  of 

wonanto  °  o  o  j     ^ 

iwcar  a  bastard  *, 

cMId  to  ou«         ^  ■  ■  "         •         '  '■ 

B.R.* 

*  From  2  Surkie,  5£9. 


ihe  sftid  pariib,  and  m^usdy  to  cause  and  procure  him  to 
be  put  to  great  charges  and  expense  of  his  monies,  and 
to  gi?e  security  for  the  maintenance  of  a  child,  of  which 
one  A.  U.  apinater,  was  on,  &c.  pregnant,  and  which 
by  the  Irnwu  of  .this  realm  was  likely  to  be  bom  m 
bastard,  and  to  be  chargeable  to  the  said  paridi» 
did  oo^  &c«  aforesaid)  at,  &c.  aforesaid,  unlawfully  and 
wickedly  solicit,  instigate^  persuade,  and  procure  tha  said 
Jl  U«  to  go  before  one  of  the  justiees  of  our  said  Lord  the 
King^  aasigned,  &€•  8ux  and  then  and  there  take  her 
corponil  oath  and  swear,  before  such  justice,  that  the  sud  / 
B.  £.  was:*the  £uber  of  such  child;  and  that  she  the  said 
A.  U.  did,  in  consequence  of  such  solicitation,  instigation^ 
and  persoasion,  oo^  &c.  at^&c*  aforesaid,  bdToreauchjna- 
tioe  charge  the  send  B.  R.  with  having  lately,  before  thai 
time,  begotten  upon  die  body  of  her  the  said  A.  U.  a  cer« 
taia  male  child,  which  was  afterwards  born  alive  of  the  body 
of  her  Che  said  A*  U.  a  bastard;  and  that  she  the  said  A.  U. 
was  then  and  there  before  the  said*  justice  duly  sworn,  and 
did  take  her  corporal  oath  up<m  tKe  Holy  Gospel  of  God, 
oonoeming  the  said  premises  (the  said  justice  then  and 
there  having  sufficient  and  competent  power  and  authority 
to  administer  the  said  oath  to  tlie  said  A.  U.)  and  that  the 
ttid  A.  U.  being  so  sw^orn  as  aforesaid,  wickedly  and 
iBalicionsly  devising  and  intending  falsely  and  unjusdy  to 
charge  and  burthen  the  said  B.  R,  with  the  maintenance 
and  support  of  the  said  bastard  child,  and  not  only  to  draw 
him  into  great  charges  and  expense  of  his  monies,  but  also 
to  brmg  him  into  great  scandal,  infamy,  and  disgrace,  as  a 
lewd  and  unchaste  person,  then  and  there  upon  her  oath 
aforesaid,  in  a  certain  examination  before  the  said  justices, 
taken  in  writing  in  that  behalf,  did  falsely,  maliciously, 
wilfully,  wickedly,  and  corruptly  say,  depose,  and  swear 
(amongst  other  things)  in  substance  and  to  the  effect  fol* 
lowing,  that  is  to  say,  [set  mit  as  much  of  the  examination 
•jctm  be  proved  to  be  false  ^  and  then  proceed  as  foUows.J 
whereas,  in  truth  and  in  fact,  he  the  said  A.  B,  at  the 
tBUe  when  he  so  endeavoured  to  persuade,  solicit,  and  in- 
^igate  the  said  A«  U.  to  make  oath  and  swear  as  aforesaid^ 
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then  and  there,  to  wit,  on,  8lc.  at,  iu^.  wdl  knew  that  tlia 
aaid  B.  R.  would  be  put  to  great  charges  and  expcfioe  ef 
his  monies,  if  she  the  said  A.  U.  sliould  swear  as  Btorem^ 
and  whereas  in  truth  and  in  fiu^t,  he  the  said  A.  B.  at  the 
said  time  when  he  so  endeavoured  to  persuade^  solicit^  and 
instigate  the  said  A.  U.  to  make  oath  and  swear  as  aforesaid, 
had  no  reasonable  or  probable  cause  whatsoever,  to  suspect 
or  imagine  that  the  said  B.  R.  was  the  father  of  such  child, 
but  on  the  contrary  thereof,  the  said  A.  B.  was  then  and 
there  informed  by  the  said  A.  U.  that  he  the  said  A.  B.  was 
ihefieither  of  such  child,  of  which  she  the  said  A.U.iras 
ao  pregnant  as  aforesaid ;  and  whereas  in  truth  And  in  &ct, 
she  the  said  A.  U.  never  told  or  informed  him  the  said 
A.  B.  that  the  said  B.  R.  was  the  father  of  such  child ;  and 
whereas  in  truth  and  in  fact  he  the  said  A*  B»  so  wickedly 
and  unlawfolly  endeavoured  to  persuade^  solicit,  and  in- 
stigate the  said  A.  U.  to  swear  as  aforesaid,  in  order  that 
he  the  said  A.  B.  might  be  exonerated,  iireed,  and  dis* 
charged  from  divers  expenses  which  might  accrue  to  him, 
as  being  the  father  of  such  child,  aflcr  the  same  should  be 
bom  of  the  body  of  her  the  said  A«  U.  against  the  peace  of 
our  said  Lord  the  King^  his  crown  and  dignity. 


For  Miborna-    County  of *|      Tliat  heretofore,  to  wit,  at  the  session 

U!^"rTL*'o7''"'^         (to  wit.)        J  of  oyer  and  terminer  of  our  Lord  the 

bii^way  rob-    King,  hoFden  at  K*  in  the  county  of  S.  on,  &C  before  sir 

iZ^)^l^t%  R.  E.  knight,  one  of  the  justices  of  his  majesty's  court  of 

an  alibi.  king's  bench,  and  sir  W.  C.  knight,  then  one  of,  &c. 

then  justices  of  our  said  Lord  the  King,  assigned,  &c. 

\jset  out  commission  of  oyer  and  terminer.1  by  the  oath  of 

H.  V.  esquire,  &c.  [Me  navtas  of  the  grand  jury^  good 

and  lawful  men  of  the  county  aforesaid,  then  and  there 

sworn  and  charged  to  inquire  fqr  our  said  Lord  the  King, 

for  the  body  of  the  county  aforesaid,  it  was  presented  in 

manner  and  form  following,  to  wit,  [hero  set  out  the  indict 

Tnent.']    Wherefore  the  sheriff  of  the  county  aforesaid  was 

Q)mm'anded  not  to  'OBUt,-  for  any  liberty  in  his  bailiwick, 


but  to  take  the  said  C.  D.  to  ansifer  the  premises,  which 
iDdictment  the  above  named  justices  of  our  said  Lord  the 
Eja^  afterwards  to  wit,  at  llie  delivery  of  the  goal  of  oar 

said  Lord  the  King,  holden  for  the  said  county  of , 

on  the  said,  &c.  before  the  aforesaid  Sir  H.  £,  knight,  Sir' 
W.  Cb  knight,  and  others,  their  associates,  then  justices  of 
onr  said  Lord  the  King,  assigned  to  deliver  his  said  gaol 
of  the  prisoners  therein,  &c.;  and  afterwards,  at  the  same 
deliTery  of  the  said  gaol  of  our  said  Lord  the  King,  held 
for  the  county  aforesaid,  at,  &c.  aforesaid,  in  the  said 
county,  on  the  said,  &c.  before  the  said  justices  of  our  said 
Lord  the  King,  and  other  their  associates  aforesaid,  came 
the  said  C.  D.  in  the  custody  of  T.  C.  esquire,  sheriff  of 
the  county  aforesaid,  in  whose  custody  in  the  said  gaol  for 
the  cause  aforesaid,  he  had  been  before  committed,  being 
brought  to  the  bar  here  in  his  proper  person,  who  was  com. 
mitted  to  the  said  sheriff,  -and  forthwith  concerning  the 
premises  in  the  said  indictment  above  specified  and  charged 
on  him  as  above,  being  asked  in  what  manner  he  would  be 
tried,  the  said  J.  O.  said  he  was  not  guilty  thereof,  and 
concerning  which,  for  good  and  ill,  he  did  put  himself  upon 
his  country,  upon  which  said  issue,  such  proceedings  were 
had,  that  afterwards,  to  wit,  on  the  said  delivery  of  the 
aaidgaol  of  onr  said  Lord  the  King,  so  held  as  aforesaid,  a 
certain  trial  was  held  by  a  jury  of  the  said  county,  taken 
between  our  said  Lord  the  King,  and  the  said  C.  D.  as  by  « 
the  record  thereof  doth  more  fully  appear,  upon  which  said 
trial  evidence  was  given  on  behalf  of  our  said  Lord  the 
King,  that  the  felony  and  robbery  in  the  said  indictment 
above  specified,  was  committed  by  the  said  C.  D.  about 
half  an  hour  after  six  in  the  afternoon,  on  the  fourth  day 
of  June,  in  the  eighth  year,  &c.  And  the  jurors,  &c.  now 
*  here  sworn  and  charged  to  enquire  for  our  said  Lord  the 

King,  for  the  body  of  the  said  county  of upon  their     * 

oath  aforesaid,  do  further  present,  that  A.  B.  late  of,  &c. 
being  a  person  of  wicked  and  evil  mind  and  disposition, 
and  devising  and  intending  as  much  as  in  him  lay,  to  pre- 
vent the  due  course  .of  law  and  justice,  and  to  cause  and 
procure  the  said  C.  D.  to  be  entirely  acquitted  of  the  said  , 
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feloDj  and  roblway  efaaiyd  an  him,  andbjrtfaenidindicN 
ment  to  escape  unpunished  for  the  same^  did  befaie  the 
said  trial,  to  wit,  on,  &c.  at,  &c.  onlawfhlly,  and  widcedly 
solicit,  incite,  and  endearoar  to  persuade  one  R.  F.  to  ap* 
pear  as  a  witness  on  the  said  trial  so  as  afiiresaid  had,  for 
and  on  the  bdialf  of  the  said  C.  D.  and  on  the  said  trial 
fidsely  to  depose,  say,  and  give  in  evidence  opon  his  oatfa, 
to  the  jury  of  the  county,  aforesaid,  diat  the  said  C  D. 
carried  a  suit  of  clothes  on  the  fourth  day  of  Jane  last, 
(meaning  the  fourth  day  of  June^  in  the  eighth  year,  &c. 
the  day  on  which  the  said  felony  and  robbery  in  the  said 
indictment  above  qiecified,  were  proved  as  aforesaid  to  hare 
been  committed)  to  the  said  C.  D.  at  his  lodgings  (meaning 
the  lodgings  of  him  the  said  C.  D.)  at  the  Queen's  Head  io 
the  Ship  yard,  (meaning  Ship  yard,  in  the  coun^  last  afore- 
said) between  four  and  five  (meaning,  &c.)  in  the  afternoon 
of  the  same  day,  and  that  he  the  said  £•  F.  stud  there  an 
hour,  and  that  the  said  C.  D.  was  then  sick,  and  did  not 
buy  his  cloaths,  whereas  in  truth  and  in  fact  the  said  EL  F. 
did  not  go  to  the  said  C.  D.  on  the  fourth  day  of  June,  in 
the  year  last  above  mentioned,  at  any  time  in  the  same  day, 
at  the  Queen's  Head  in  S.  yard,  aforesaid,  or  at  any  other 
place  whatsoever,  on  any  account  whatsoever,  and  whereas 
in  truth  and  in  fact,  at  the  time  when  the  said  A.  B.  did  so 
solicit,  incite,  and  endeavour  to  persuade  the  said  E.  F.  to 
give  such  evidence  upon  his  oath  as  aforesaid,  he  the  said 
A.  B.  well  knew  that  he  the  said  E.  F.  would  not  give  bis 
evidence  according  to  the  truth,  and  that  the  same  evidcnot 
so  to  be  given,  was  false^  feigned,  and  altogether  fictitious^ 
to  the  evil  example,  &c.  and  against  the  peace,  &c.* 
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AsaloBt  a        Cmnty  of 1      The  jurors,  &c.  that  at  the  general 

JiefMD  for  r«-  ,      "^ .    *  Y  .         *.  .  r .       •       * 

iitins  to  take  (/o  wiL)         J  quarter  session  of  the  peace,  {here  mseri 

SKrotBcM  of     '^  caption  of  tlm  session^  one  A.  B.  of  the  parish  of  C 

(^biefconttable^  within  the  hundred  of  O.  in  the  county  of  M.  aforesaid) 

og  u  7       yeoman,  then  and  long  before  being  an  inhabitant,  and  re* 


*  StesChtt.  C»  L.  478. 
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Siding  in  the  «ud  parish  of  C.  within  the  hundred  and«i«<:*«d  >< 

*••        •  t  t  1  1  the  qoftiter 

county  aforesaid,  and  an  able  and  pr<^r  person  to  execute  sessions, 
the  office  of  chief  constable  within  the  said  hundred,  was 
in  due  manner  elected  by  the  justices  above  named,  at  the 
same  session,  to  be  one  of  the  chief  constables  of  the  hundred 
aforesaid,  in  the  room,  and  instead  of  one  C.  D.  whereof 
he  the  said  A.  B.  afterwards,  to  wit,  on  the  same  day,  and 
in  the  year  aforesaid,  at  the  parish  aforesaid,  within  the 
hundred  and  county  aforesaid,  had  notice ;  nevettheless  the. 
laid  A,  B.,  his  duty  in  that  behalf  not  rqjftrding,  but  con- 
triving and  intending  wholly  to  nc^g^t  to  serve  the  said 

office  of  chief  constable,  on  the  said day  of • 

in  the year  aforesaid,  and  continually  afterwards, 

UDtil  the  day  of  the  taking  of  this  inquisition,  at  the  parish 
aforesaid,  within  the  hundred  and  county  aforesaid,  unlaw- 
fully, wilfully,  obstinately  and  contemptuously  did  neglect 
and  refuse  to  take  upon  himself  and  execute  the  said  office 
of  chief  constable^*  within  the  said  hundred  of  O.  in  the 
county  aforesaid ;  in  manifest  contempt,  and  to  the  great 
ddsy  of  public  justice,  in  contempt,  8ic.  to  the  evil,  8cc« 
snd  against  the  peace,  Sec* 


County  of '^     That  on,  See.  at  a  court-leet  of  SurPor  refnsiDg 

{to  uni.)  f  T.  L.  knight  and  baronet,  lord  of  the  '^^^^^  ^^i.^ 
manor  of  H.  in  the  said  county  of  W.,  then  held  in  and  bicof  ananor, 
bt  the  said  manor  of  H.,  before  P.  Q.,  gentleman,  then  he  was^dJiy  ^^ 
being  steward  of  the  said  court  of  the  said  Sir  T.  L.  lord^^^^^^  ^^^  ^ 

^.1  .-  rr%   r^    t  /•«  .i-i  court-leet,  aad 

ot  the  said  manor,  T*  O.  late  of,  &c.  withm  the  manor  for  refvsiogt 
"fareaaid,  in  the  county  aforesaid,  baker,  according  to  the  JSicr^^aftcr^a 
custom  of  the  said  manor,  was  duly  nominated  and  elected  certificate 


by  R.  R.,  S.  S.,  &c  Ithe  names  of  the  jurors,]  the  jury  ii^en^^l^J^^^^^^ 
sod  there  duly  sworn  at  the  said  court-leet,  as  well  for  our  josticef,  and 

.  notice  so  to  do. 

*  An  iDdlctisent  lies  against  a  person  elected  to  the  office  of  high*  or 
P^»  constable  for  refusing  to  execute  its  duties,  8  Stra.  QSO.  So  also 
>g«nst  overseers  for  not  taking  upon  themselves  that  oflTice,  I  Stra.  101. 
^  on  the  same  principle,  all  other  ministerial  offices  which  the  party 
» liable  to  exercise,  4  T.  It  778.  R.  v.  Chappie,  3  Campb.  gi.  The 
^tfendant  may,  however,  in  many  cases,  show  ground  of  exeioption  by 
^tiich  bit  liability  ]$  dischargsd.    See  ante,  p.  62. 

2¥2 
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said  LdtA  the  Kfaig»  as  for  tlie  said  lord  of  the  send  manor, 
accordyl^;  to  the  custom  of  the  said  manor,  one  of  the  con- 
stables  of  the  said  manpr  of  H.,  for  the  year  thai  next  en- 
samg,  (he  the  said  T.  O.  then  being  an  inhabitant  and 
resident  of  and  within  the  said  manor,  and  a  fit  person  to 
be  so  nominated  and  elected,  and  a  pcnrson  liable  to  be 
nominated  aad-decled  to  the  said  office,)  to  wit,  i^  &c.; 
«id  that  afterwards,  to  wit,,  on  the  same^  8cc.  at  the  parish 
aforesaid,  in  the  manor  and  county  aforesaid,  the  said  T. 
CX  had  notice  from  tiie  said  P.  Q.  as  being  so  steward  as 
aforesaid,  of  such  his  nomination  and  election  as  aforesaid; 
and  that  afterwards,  to  wit,  on,  &c.  at,  &c«  aforesaid,  in 
the  manor  and  county  aforesaid,  the  said  P.  Q.  ^  th^  being 
iSuch  steward  as  aforesaid,  did  certify  under  his  hand  and 
seal  tx>  Sir  A.  H.  baronet,  and  the  Rev.  C.  S.  cletk,  two  of 
his  majesty's  justices  of  the  peaces  assigned,   8ic.  in  said 
6ounty  of  W.  in  petty  sessions  assembled  at  K.  in  the  said 
Munty  of  W.,  that  the  said  T.  O.  had  according  to  the 
custom  of  the  said  manor  been  appointed  at  a  court-leet, 
held  in  and  for  the  said  manor  of  H.,  on  the  said,  &c. 
constable  of  the  said  manor  of  H.,  whereupon  the  said  Sir 
A.  H.  baronet,   and  C.  S.  clerk,   the  justices  aforesaid, 
afterwards,  to  wit,  on  the  said,  &c.  at,  &c  aforesaid,  did 
make  and  issue  a  certain  summons  under  their  hands  and 
seals  directed  to  the  constable  of  H.  aforesaid,  for  that  time 
being,  thereby  requiring  him  the  said  constable,  forthwith 
to  sunubon  the  said  T.  O.  to  appear  before  them  the  said  Six 
A.  H.  baronet,  and  C.  S.  clerk,  being  6uch  justices  as  afore- 
said, at  the  session-house  in  K.  aforesaid,  on,  &c.  by  oneof 
the  clock  in  the  afternoon  of  the  same  day,  to  take  the  oath  of 
office  of  constable  for  the  said  manor  of  H^  so  being  nomi- 
nated and  elected  for  and  to  that  office  as  aforesaid ;  and 
the  jurors,  &c.  do  further  present,  that  the  said  T.  O.  aftei^ 
wards,  to  wit,  on  the  said,  8co.  at,  &c.  aforesaid,  was  duly 
summoned  by  X.  Y.  then  being  such  constable  of  the  manor 
of  H.  aforesaid,  to  appear  before  the  said  Sir  A.  H.  baronet, 
and  C.  S.  clerk,  being  such  justices  as  aforesaid,  at  the 
said  session  house  in  K.  aforesaid,  on,  &c.  aforesaid,  by 
one  of  the  clock  in  the  afternoon  of  that  day,  to  take  the 


pusue  CfmczBB^  437 


oadi  of  office  afbremd,  according  to  the  tenor  of  the  aaid 
ramniQiiSy  and  that  although  the  said  T.  (X  personally  ap* 
peared  before  the  said  Sir  A.  H.  baroneti  and  G.  8.  clerk» 
00  the  day  and  at  the  place  in  that  behalf  aforesaidf  ao- 
cordiqg  to  the  summons  aforesaid,  and  was  then  and  there 
required  by  the  said  Sir  A.  H.  baronet^  and  C.  S.  derk,  to 
take  the  said  oath  of  office,  of  constable  of  and  for  the  said 
manor  of  H.,  according  to  the  nomination  and  election 
aforesaid,  yet  the  said  T.  O.  then  and  there,  to  wit,  on  the 
said,  8cc.  at,  Sec  (although  often-duly  requested  so  to  do,) 
unlawfully,  wilfully,  obstinately,  and  contemptuously  did 
refuse  and  deny,  and  still  doth  refuse  and  deny,  to  take  the 
laid  oath  of  oflBce^  and  to  be  duly  sworn  in  the  said  office 
of  coDstable,  c^and  for  the  said  manor  of  H.,  for  the  year 
next  ensuing,  and  to  take  upon  him  the  said  office  of  con- 
stable^ contrary  to  his  duty  in  that  behalf,  in  ccmtempt, 
&c  to  the  great  hindrance  of  justice,  and  against  the  peace, 


County  ^. .  •  •  •  •  -^     The  jurors,  &c.  that  on  the  . .  • .  day  For  refmiag 
{to  wit.)        J  of  ....  in  the  ....  year  of  the  reign,  Jji'^^*^ 
&c  at  the  parish  of  A.  in  the  county  of  M.,  B.  C  esq.  ovencer. 
and  D.  £.  esq.  then  and  yet  being  two  of  the  justices  of 
our  said  Lord  the  King,  assigned  to  keep  the  peace  of  our 
said  Lord  the  King,  in  the  said  county  of  M.,  and  also  to 
bear  and  determine  divers  felonies,  trespasses,  and  other 
ousdemeanours  cojnmitted  in  the  same  county  (one  of  them 
then  bdng  of  thi;  quorum)  and  both  dwelling  near  the  said 
Parish  of  A.,  in  the  county  of  M.  aforesaid,  did  under  their 
hflinda  and  seals,  nominate  and  appoint  F.  G.  then  being  a 
substantial  householder  in  the  said  parish  of  A.  in  the  county 
aforeaaid,  to  be  overseers  of  the  poor  of  the  said  parish,  for 
the  year  then  ensuing,  according  to  the  form  of  the  statute 
hi  sudi  case  made  and  provided.    And  that  afterwards^  to 

^^n  the  ......  day  of  ......  in  the  said year  of 

the  reign,  &c.  at  the  parish  aforesaid,  in  the  county  afore- 
1^  he  the  said  F.  G.  had  due  notice  of  the  said  nomina- 
tion and  appointment,  and  was  duly  and  legally  served 
therewith ;  yet  he  the  said  F.  O.,  of  the  pffriah  aforesaid^ 
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in  the  cottntjr  aforesaid,  yeoman,  on  the  said day 

of  ..,•..  in  the  year  aforesaid,  and  continually  afterwards, 
until  the  day  of  the  taking  of  this  inquisition,  during  all 
which  time  he  the  said  F.  6.  was  and  continued,  and  yet 
is  an  inhabitant  apd  householder  within  the  same  parish, 
in  the  county  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  unlawfully,  obstinately,  and  contempt" 
uously  did,  and  yet  doth  neglect  and  refuse  to  take  upon 
himself  the  execution  of  the  said  office  of  overseer  of  the 
poor  of  the  said  parish  of  A.  in  the  said  county  of  M^  to 
which  he  was  so  nominated  and  appointed  as  a£>resaid,  or 
Co  intermeddle  or  act  therein ;  in  contempt  of  our  said  Lord 
the  King  and  his  laws,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  oflfending,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  agaiiut 
the  peace  of  our  said  Lord  the  King,  hia  crowp  and 
dignity, 

Agaiost  m  con-  County  of -i      That  heretofore,  to  wit,  on,  &c.  W. 

lectingto  exe^        {to  wit.)         /  N.  esquire,  then  and, still  being  one  of 

citce  a  joitfce^s  the  justices  assigned,  &c.  did  make  a  certain  warrant  in 

the  appreben-  writing,  under  his  hand  and  seal,  bearing  date,  on,  &c. 

pcreon  *         directed  to  the  constable  of  the  parish  of  G.  in  the  county 

of  D.,  thereby  in  his  majesty's  name  chai*ging  and  cora> 

manding  the  said  constables,  that,  &c.  [here  set  forth  the 

y/arranf]  which  said  warrant,  afterwards  to  wit,  on,  &c.  at, 

&c.  aforesaid,  was  duly  indorsed  for  execution,  by  and  in 

the  name  of  X.  Y^  esquire,  then  being  mayor,  and  one  of 

bis  majesty's  justices  of  the  peace,  in  and  for  the  borough 

of  D.  in  the  said  county  of  D.   and  which  said  warrant  so 

indorsed,  afterwar4s  to  wit,  on,  &c.  last  aforesaid,  in  the 

county  aforesaid,  was  delivered,  to  T.  O.  late  of,  &c-  then 

and  still  being  constable  of  the  said  parish  of  G.  in  the 

county  aforesaid,  in  due  form  of  law  to  be  executed,  and 

the  said  T.  O.  was  then  and  there  required  to  execute  the 

same,  by  bringing  the  body  of  the  said  E.  R.  before  the 

said  W.  N.  at  the  time  and  place,  and  for  the  purpose  in 

the  said  warrant  mentioned.   And  the  jurors,  &c  do  further 

present,  that  although  the  said  T.  O.  could  and  might  and 

ought  to  have  executed  the  said  nf arrant  accordingly ;  yet 
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the  said  T.  O.  so  being  constable  of  the  said  township  of  O. 
in  the  county  of  D.  aforesaid,  not  regarding  the  duty  of  his 
said  office,*  did  not,  nor  would  execute  the  said  warrant  as 
aforesaid,  or  otherwise,  howsoever,  but  unlawfully,  wil- 
fully, obstinately,  and  contemptuously  neglected  and  refused 
so  to  do,  and  therein  failed  and  made  deAult,  to  the  great 
hindrance  of  public  justice,  in  contempt,  &c.  to  the  evil, 
&c.  and  against  the  peace^  &c. 


Liberty  of in-^     The  jurors,  &c.  that  E.  H.  late  Againtt  a  con* 


r^ 


the  County  of lof  the  parish  of  St,  P.  within  the  JUiS*  Jo'Jd 

(to  wit.)  J  liberty  of  St.  A.  in  the  county  of  *»*»»*•* 

H.  single  woman,  on  the day  of in  the eaiied  onTto 

year,  &c.  at  the  parish  aforesaid,  within  the  liberty  afore*  apprehend  a 

said,  in  the  county  aforesaid,  in  her  proper  person,  came 

before  J.  K.  esq.  then  being  one  of  the  justices  of  our  said 

Lord  the  King,  assigned  to  keep  the  peace  of  our  said 

Lord  the  King,  within  the  liberty  aforesaid,  in  the  county 

aforesaid,  and  also  to  hear  and  determine  divers  felonies* 

trespasses,  and  other  misdeameanours  committed  within  the 

same  liberty,  and  then  and  there  the  said  £•  H.  before  the 

said  J.  K.  the  justice  aforesaid,  did  swear  and  give  her 

examination  in  writings  to  the  purport  and  e£Pect  following, 

( diat  is  to  say)  [here  redte  the  material  part  of  the  examina^ 

thn^]  as  in  and  by  the  said  examination,  relation  being 

thereunto  had,  may  and  doth  more  fully  and  at  large  appear. 

And  that  he  the  said  J.  K.  the  justice  aforesaid,  did  there-> 

upon  afterwards,  to  wit,  on  the  said  . .  •  •  day  of  •  • .  .in  the 

....  year  aforesaid,  within  the.said  liberty,  in  the  county 

aforesaid,  in  due  form  at  law,   make  and  issue  a  certain 

warrant,  under  his  band  and  seal,  bearing  date  the  same 

day  and  year  aforesaid,  directed  to  all  constables  and  others 

his  majesty's  officers  of  the  peace  for  the  said  liberty,  and 

also  particularly  directed  to  P.  Q.  specially  appointed  to 

execute  the  said  warrant,  thereby  and  therein  commanding 

them  and  every  of  them^  upon  sight  thereof,  to  take,  &c. 

*  The  33  Geo.  3.  gives  a  smnmary  jurisdiction  to  justices  to  punish 
ptttth  officers  for  neglect  of  duty,  but  that  remedy  does  not  supcrsedo 
(he  anciept  one  by  indictment.    See  anteg  p.  125. 
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[here  go  on  with  the  warrwU]  which  said  warrant  was  tlien 
and  there  delivered  by  the  said  J.  K.  the  jusdce  aferesaid, 
lo  the  said  P.  Q.  one  of  the  constaUes  of  the  said  parish 
of  Su  P.  within  the  liberty  aforesaid,  in  the  county  afore-    { 
gaidy  specially  appomted  to  execute  the  same,  as  aforesaid, 
and  that  he  the  said  P.  Q.  afterwards,  to  wit,  on  the  .... 
day  of  .  •  •  •  in  the  •  •  • .  year  aforesaid,  at  the  parish  of 
St.  P*  within  the  liberty  aforesaid,  in  the  county  afore- 
said, did  apply  to  T.  B.  one  of  the  constables  of  the  said 
last  mentioned  parish,  for  assistance  in  order  to  apprehend 
and  take  the  said  Y.  Z»,  in  pursuance  of,  and  according  to 
the  said  warrant  so  as  aforesaid,  directed  to  him  the  said 
p.  Q.,  and  also,  &c*  constables  of  the  said  liberty,  and 
did  th^i  and  there  shew  the  said  warrant  to  the  said  T.  B. 
and  in  the  name  of  our  said  Lord  the  King,  did  then  and 
there  require  and  command  the  said  T.  B.  to  aid  and  assist 
him  the  said  P.  Q.  in  the  apprehending  and  taking  of  the 
said  Y.  Z.  in  said  warrant  named,  pursuant  to  the  said 
'    warrant    And  the  jurors,  &c.  that  the  said  T.  B.  late  of 
the  said  parish  of  St.  P.  within  the  liberty  of  St  A.  in 
the  county  of  H.  aforesaid,  yeoman,  so  as  aforesaid,  being 
one  of  the  constables  of  the  said  parish  of  St  P.,  and 
well  knowing  the  premises  aforesaid,  but  the  duty  of  his 
said  o^ce  in  that  behalf,  in  no  wise  regarding,  afterwards, 

that  is  to  say,  on  the day  of in  the • 

year  aforesaid,  at  the  parish  last  aforesaid,  within  the  said 
liberty,  in'the  county  aforesaid,  unlawfully,  wilfully,  obsti- 
nately, and  contemptuously  did  neglect  tmd  refuse  to  aid 
and^  assist  the  said  P.  Q.  in  the  apprehending  and  taking  of 
him  the  said  Y.  Z.,  pursuant  to  the  said  warrant,  as  he  the 
said  T.  B.,  by  virtue  of  his  said  office  of  constable  accord- 
ing to  law,  should  and  ought  to  have  done,  to  the  great 
hindrance  of  public  justice,  in  manifest  contempt  of  our 
said  Lord  the  King  and  his  law,  to  the  evil,  &c«  and 
agaihst  the  peace,  &c.    And  the  jurors,  &c.  that  on  the 

«aid day  of in  the  said year,  &c. 

^  P.  Q.  one  of  the  constables  of  the  said  parish  of  St  P.  within 

the  said  liberty  of  St  A.  in  the  county  of  H«  aforasaidf  at 
the  parish  of  St  P.  within  the  liberty  and  comity  afore- 
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said)  bad  in  his  custody  a  certain  warrant  then  lately  be- 
fore^ in  due  form  of  law  made  and  issued  by  the  said  J.  K. 
esq.  and  then  one  of  the  justices  of  our  said  Lord  the  King, 
assigned  to  keep  the  peace,  in  the  said  liberty,  in  the  said 
county  of  H.,  and  also  to  hear  and  dcft^miiie  divers  felonies, 
&c.  committed  within  the  same  liberty,  under  his  hand  and 
seal,  bearing  date  the  day  and  year  aforesaid,  and  directed 
to^  &c.  [_Here  go  on  with  the  direction  and  purport  of  the 
warrant  as  in  first  count,  and  then]  and  that  he  the  said 
P.  Q.  afterwards,  to  wit,  on  the  day  and  in  the  year  last 
aJbresaid,  at  the  said  parish  of  St.^  P.  within  the  liberty 
and  county  aforesaid,  did  shew  tlie  said  warrant  to  the  said 
T.  B.  one  of  the  constables  of  the  parish  last  aforesaid,  ^and 
did  then  and  there^  in  the  name  of  our  said  Lord  die  King, 
command  and  require  the  said  T.  B.  to  aid  and  assist  him 
the  said  P.  Q.  in  the  apprehending  and  taking  of  the  said 
Y.  Z.  in  the  said  warrant  named,  nevertheless  the  said  T. 
Bp  late  of  die  parish  last  aforesaid,  within  the  said  libeity, 
ia  the  county  aforesaid,  yeoman,  to  aid  and  assist  the  said 
P.  Q.  in  that  behalf,  then  and  there  unlawfully,  wilfully, 
obstinately,  and  contemptuously  did  neglect  and  refuse,  to 
the  great  hindrance  of  public  justice,  in  manifest  contempt, 
Stc.  to  the  evil,  Sic.  and  against  the  peace,  &c 


County  of 1      The  jurors,  &c.  that  on  the Ai^niott  a 

(to  wit.)        5  day  of in  the year,  &c,  K3^, 

one  A.  B.  at  the  parish  of  C.  in  the  county  of  M.,  was  convey  a 
brought  before  O.  D.  esquire,   tlien  and  yet  one  of  the  S^^"itc/by 
JQstices  of  our  said  Lord  the  King  aforesai(^,  to  keep  the  ajusticcof  ib« 
peace  in  the  county  aforesaid,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanours, 
committed  in  the  same  county,  and  the  said  A.  B.,  was 
then  and  there  charged  before  the  said  O.  D.  the  said  justice 
aforesaid,  upon  the  oath  of  one  F.  G.,  for  violently  asault- 
ing  and  beating  her,  against  the  peace  of  our  said  Lord  the 
King,  and  thereupon  and  because  the  said  A.  B.  did  then 
and  there  refuse  to  find  sureties  before  the  said  O.  D.  the 
JQstice  aforesaid,  for  his  personal'  appearance  at  the  then 
i^M  general  quarter  session  of  the  peace,  to  be  holden  in 

1 
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and  for  the  said  county,  to  answer  the  said  offence,  he  the 
^id  O.  D.  did  then  and  there  in  due  form  of  law  make  a 
certain  warrant  under  his  ha)id  and  fieal,  bearing  date  the 
day  and  year  aforesaid,  directed  to  the,  &c.  thereby  com- 
manding the  said  jBcc.  that  he  should  receive,  &c.  Ihere 
recite  the  material  part  of  the  commiimenty']  which  said  war- 
rant afterwards,  to  wit,  on  the  said day  of  ...«•.  in 

the year  aforesaid,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  was  delivered  to  one  L.  M.,  then  being 
one  of  the  headboroughs  of  the  said  parish,  then  and  tb^e 
having  the  said  A.  B.  in  his  cus^y  for  the  said  cause,  and 
the  said  L«  M.  was  then  and  there  required  and  com- 
manded by  the  said  0«  D.  the  justice  aforesaid,  imme- 
diately to  convey  the  said  A.  B.  to  the  said  gaol,  and  to 
deliver  the  said  A.  B.  to  Uie  keeper  thereof,  together  with 
the  said  warrant.  Nevertheless  the  said  L»  M.  late  of  the 
parish  aforesaid,  in  the  county  aforesaid,  yeoman,  the  duty 
of  his  said  office  of  beadborough,  in  no  wise  regarding 

afterwards  to  wit,  on  the  said  ...••'.  day  of in  the 

year  aforesaid,  at  the  parish  aforesaid,  in  the  county 

aforesaid,  unlawfully,  obstinately,  and  contemptuously,  did 
lieglect  and  refuse  to  convey  the  said  A.  B.  to  the  said 
gaol,  and  to  deliver  him,  together  with  the  said  warrant  to 
,  the  keeper  thereof  as  he  the  said  L.  M.,  by  virtue  of  his 
said  office  according  to  law,  should  and  ought  to  ^avedone, 
to  the  great  hindance  of  public  justice,  in  manifest  con- 
tempt of  our  said  Lord  the  King  and  his  laws,  to  the  evil, 
&c.  and  against  the  peace,  &c. 


T 


ikgaimttiie      CbiW7<y  o/" . . . , ^ .  1      The  jurors,  &c.  that  on  the 

^^l'i^\AfoT  (^^  «'''•)         -^  day  of in  the year  of  the 

Bot  seodiD^  to  reign,  &c.  one  S.  F.  at  the  parish  of  F.  in  the  county  of  &, 
wi  inqnisition  fell  into  a  coppor  of  boiling  soap,  by  means  whereof  he  the 
rmw  wbii^  ®^  said  S.  F.  was  mortally  scalded,  and  then  and  there  Ian- 
cane  to  ao  on.guished,  and  languishing,  did  live  until  the day  of 

aataral  death.  ^^  ^^^  month,  of on  which  said day  of 

in  the  year  aforesaid,  the  said  S.  F.*  of  the  said 

scalding,  at  the  parish  aforesaid  in  the  county  aforesaid* 
died,  and  that  the  body  of  S.  F.  then  and  there  lay  d^ 


I 
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And  the  jurors,  &c.  that  A.  B.  late  of  the  parish  of  F. 
nforesaid,  in  the  said  county  of  S.  yeoman,  C.  D.  late  of  the 
same  place^  yeoman,  then  being  the  churchwardens  of  the 
said  parish  of  F.,  in  the  said  county  of  S.,  but  the  duty  of 
their  said  o£Sce  in  no  wise  regarding,  afterwards,  to  wit, 

from  the  said day  of until  the day  of 

the  said  month  of and  until  after  the  burial  of  th* 

said  S.  F^  contrary  to  the  laws  and  customs  of  this  realm, 
unlawfully,  obstinately,  and  contemptuously  did  neglect  to 
send  and  give  notice  to  R.  P.  gentleman,  coroner  of  our 
said  Lord  the  King,  of  and  for  the  said  county  of  S.,  of  the 
said  death  of  him  the  said  S.  F.,  in  order  to  bis  taking  an 
inquisition  (or  our  said  Lord  the  King,  on  the  body  of  the 
said  S.  F.,  in  that  behalf  and  which  according  to  the  duty 
of  their  said  office  as  such  churchwardens,  they  ought  to 
have  done,  by  reason  and  means  whereof,  the  body  of  the 

said  S.  F.  was  on  the  said day  of in  the  year 

aforesaid,  at  the  paris}i  aforesaid,  in  the  county  aforesaid, 
buried  without  any  inquisition  having  been  taken  for  our 
said  Lord  the  King,  when,  where,  how,  and  in  what  man« 
ner  the  said  S.  F.  came  by  his  death,  to  the  great  and 
manifest  hindrance  of  public  justice,  in  contempt  of  our 
said  Lord  the  King  and  his  laws,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  Lord  the  King,  his  crown  and  dignity. 


County  of 1      That  on  the day  of &c.  Acainstacfit*. 

{to  wit.)         -^  in  the year  of  Uie  reign  of  our  "o"tar/i^^"i^ 

Sovereign  Lord  George,  &c.  &c.  one  A.  B.,  at in  vWtioii. 

the  said  county  of was  drowned  and  suffocated  in  a 

certain  pond,  and  of  that  drowning  and  suffocating  then 
and  there  died;  and  that  the  body  of  the  said  A.  B.  at 

aforesaid,  in   the  county  aforesaid,  lay  dead,  of 

which  one  C.  D.  late  of in  the  county  aforesaid, 

gentleman,  afterwards,  to  wit,  on  the  said..  ....day  of 

in  the  year  aforesaid,  then  being  one  of  the  coroners 

of  oar  said  Lord  the  King  for  the  county  aforesaid,  at 

aforesaid,  had  notice ;  nevertheless  the  said  C.  D. 

the  duty  of  his  office  in  that  behalf  not  regarding,  after- 


444  PUBLIC  OFFICERS* 

w&rds  to  wit}  on  the  ntdd  •••»..  day  of in  tke  yen 

aforesaid,  at aforesaid  in  the  county  aforesaid,  to 

execute  his  office  of  and  concerning  the  premisesi  and  to 
take  inquisition  for  our  said  I^ord  the  King,  according  to 
the  laws  and  custom  of  the  realm,  unlawfully,  obstinatdj, 
and  contemptuously,  did  neglect  and  refuse,  and  that  the 
•aid  C.  IX  no  inquisition  in  that  behalf  as  yet  hath  taken, 
to  the  great  hindrance  of  justice,  in  contempt  of  our  said 
Lord  the  King  and  his  laws,  and  against  die  peace,  &c. 


Against  a  bai-  County  q/*. . . , .  .1      That,  on,  &c.  at,  &c.  P.  Q.  esqaire^ 

wf  Iwn°iitme  (^°  ^'"^        ^  ^^  ^^^^  sheriff  of  the  said  county  of 

in  a  warrant    N.,  by  virtue  of  his  said  majesty's  writ,  to  him  the  said 
ano'ih^^^^  sheriff  for  that  purpose  directed,  duly  made  his  the  said 

and  arresting  sheriff's  warrant  in  writing  under  his  hand  and  seal,  di- 
Tnf  (be  p'rosl^-'  ^ected  to  one  H.  N^  his  the  said  sheriff 's  bailiff;  by  which 
ctttor,  W.O.J,  said  warrant  he  the  said  sheriff  commanded  the  said  H.  N. 
that  of  the  goods  and  chattels,  &c.  Ihere  recite  the  warrant,] 
And  the  jurors,  &c.  do  further  present,  that  T»  M.  late  o^ 
&c,  wickedly,  unlawfully,  and  maliciously^  devisin^^  con- 
triving, and  intending,  as  much  as  in  him  lay,  to  opp'ess, 
injure,  and  impoverish  the  said  W.  O.  J^  in  the  said  war- 
rant named,  having  the  said  warrant  in  the  custody  and 
possession  of  him  the  said  T.  M.,  he  the  said  T.  M.  unlaw- 
fully, knowingly,  deceitfully,  and  falsely,  after  the  making 
and  issuing  of  the  said  warrant,  to  wit,  on  the  said,  &c. 
at,  8cc.  aforesaid,  did  alter,  and  cause  and  procure  to  be 
altered,  the  said  warrant,  by  then  and  there  unlawfully^ 
knowingly,  deceitfully  and  falsely,  erasing,  expunging,  and 
removing  from  the  same,  the  name  of  the  said  H.  N.,  and 
in  place,  lieu,  and  in  stead  thereof,  unlawfully,  knowingly, 
deceitfully,  and  falsely  inserting,  and  forging  the  name  of 
him  the  said  T.  M.,  in  the  direction  of  the  said  warrant  of 
the  said  sheriff,  so  as  to  make  the  said  warrant  purport  to 
be  a  warrant  directed  to  the  said  T.  M.  for  execution 
thereof,  and  with  an  intent  greatly  to  injure,  aggrieve,  and 
oppress,  the  said  W.  O.  J«,  and  which  said  warrant  so  un- 
lawfully, knowingly,  deceitfully,  and  falsely  altered,  is  as 


feUoiWy  diat  is  ta  eay,  [Aerv  51?^  out  the  warrami  in  its 
altered  gteteJ]  And  the  jarors,  &€.  do  further  present^  that 
the  said  T«  M«  afterwards,  to  wit,  on  the  said,  Sec.  at,  &c. 
afoiesaid,  the  said  warrant  so  altered  as  aforesaid,  did  mif- 
lawiiiUy,  sid>tly,  knowingly,  falsely,  and  deceitfully,  titter 
and  publish  as  the  true  and  real  warrant  of  the  said  sheriff 
with  an  inloxt  greatly  to  oppress,  aggrieve  and  injure  the 
laid  W.  O.  J^  and  al^  under  colour  and  pretence  of 
vdiich  said  warrant  so  altered  as  aforesaid,  he  the  said 
T.  M.  aftei'wards,  to  wit,  on  the  said,  &c.  with  force  and 
arms,  at,  &c.  aforesaid)  did  wr<Migfully,  unjustly,  and  inju- 
riously^  agunst  the  will  of  the  said  W«  O.  J.,  and  contrary 
to  the  laws  of  this  realm,  take,  arrest  and  imprison  the  said 
W.  O.  J.  b^  his  body,  and  kept  and  detained  him  so  im^ 
prisoned  there  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twenty  hours,  then  next  ensuing,  against  the  will  of  him 
the  fiaid  W.  O.  J.,  and  contrary  to  the  laws  of  this  realm, 
wherry  the  said  W.  O.  J.  during  all  that  time  not  only 
underwent  and  suffered  great  pain,  and  anguish  of  body 
and  mind,  but  was  also  prevented  and  hindered  from  fol- 
lovring  and  transacting  his  lawful  affairs  and  business;  and 
the  sa^  W.  O.  J.  was  also  put  to  sundry  great  charges  and 
expenoes,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  seven  pounds  and  ten  shillings,  in  and 
about  the  procuring  and  obtaining  his  release  and  dischai^ 
from  his  said  imprisonment;  and  other  wrongs  to  the  said 
W.  O.  J.  then  and  there  did  to  the  great  damage  of  the 
laid  W.  O.  J.,  and  against  the  peace,  &c.  - 


County  ef 1      The  jurors,  &c.  that  on,  &c.  A.  B.  A^^fnsta 

(to  wit.)  J  was  committed  to  the  common  gaol  of^rti'^^"'*''" 
the  county  of  M.  aforesaid,  by  virtue  of  a  certain  warrant 
of  CQoimitment  duly  made  by  C.  D.  esquire,  then  and  yet 
one  of  the  justices  of  our  said  Lord  the  King,  assigned,  &c. 
under  his  hand  and  seal,  bearing  date,  &c  and  directed  to 
the  keeper  of  the  said  gaol,  by  which  said  warrant  of  com- 
mitment  the  said  keeper  was  required  to  receive  into  his 
custody  the  said  A.  B.  he  being  diarged,  &c.  [recite  the 
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dutrge  in  the  commitment^']  sxiA  diat  G.  H.  keeper  of  tlitf 
said  gaol,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
Ht  the  parish  aforesaid,  in  the  county  aforesaid,  did  receive 
the  said  A.  B*  into  his  custody  in  the  said  gaol  there  situate 
for  the  cause  aforesaid,  and  him  the  said  A.  B.  from  the 

said ......  day  of in  the  year  aforesaid,  until,  &c. 

in  the  same  year,  in  his  custody  in  the  said  gaol,  by  virtue 
of  the  said  warrant  of  commitment  had,  and  that  the  said 
G.  H.  late  of,  &c.  being  such  keeper  of  the  said  common 
gaol  of  the  said  county  of  M.  as  aforesaid,  but  the  duty  of 
his  office  in  that  behalf  and  the  laws  of  this  realm  in  no 
wise  regarding  afterwards,  (that  is  to  say,)  on  the  said .  •  •  • 

day  of in  the  year  aforesaid,  at  the  parish  of,  &c. 

aforesaid,  in  the  county  aforesaid,  unlawfully,  and  unjustly 
did  take  a  reward  of  the  said  A.  B.  to  do  his  office,  (that  is 
to  say,)  he  the  said  G.  H.  did  then  and  there  by  colour  of 
bis  said  office,  unlawfully,  and  unjustly  demand,  extort, 
receive,  and  take  of  and  from  the  said  A.  B.  the  sum  of 
12^.  as  and  for  his  fee,  for  pretended  ease  and  &voiir  to- 
wards the  said  A.  B.  in  the  said  gaol»  during  the  dme 
aforesaid,  whereas  in  truth  and  in  fact  the  said  G.  H.  was 
not  entitled  to  the  said  sum  of  12^.  or  any  sum  of  money 
whatsoever,  from  him  the  said  A.  B.  for  doing  his  said 
office^  in  contempt,  &c.  to  the  damage^  8cc.  against  the 
statute,  &C.  and  against  the  peace,  8cc.  And  the  jurors,  &c 
that  the  said  G.  H.  being  keeper  of  the  common  gaol  of 
the  said  county  of  M.  as  aforesaid,  on,  &c.  at.  See.  in  the 
said  gaol  there  situate,  did  receive  one  A.  B.  by  virtue  of  a 
certain  warrant  of  commitment  duly  made  by  the  said,  &c. 
IB  that  behalf,  and  he  the  said  G.  H.  the  said  A.  B.  from 
the  day  and  year  last  aforesaid,  until,.  &c.  in  his  custody  in 
the  said  gaol  there  had.     And  the  jurors,  &c  that  tlie  said 

G.  H*  afterwards,  to  wit,  on  the  said day  of 

in  the  year  aforesaid,  at  the  parish  of,  &c.  in  the  county 
aforesaid,  unlawfully,  and  unjustly,  by  colour  of  his  said 
office,  did  demand,  extort,  receive,  and  take  of  and  from 
the  said  A.  B.  the  sum  of  12s.  as  and  for  his  ease  and 
favour  towards  the  said  A.  B.  in  the  said  gaol,  during  the 
time  aforesaid,  whereas  in  truth  and  in  fact  there  was  ne 
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fee  or  sum  of  money  whatsoever  due  from  the  sud  A.  B. 
to  the  said  O.  H.  in  that  behalf,  to  the  great  damage,  &c. 
in  contempt,  &c.  and  against  the  peace,  &c. 


County  0J4 -^     That  O.  B.  late  of,  &c,  labourer,  by  Asaiatt  m  f#n 

{to  wit).        3  colour  of  being  collector  and  receiver  of  ^t^tio^  toit 


the  monies  and  tolls  at  a  certain  turnpike  or  toll-bar  gate,  ^''^"JV. 
situate  in,  )k,c.  aforesaid,  on,  &c«  with  force  and  arms^  at,  pModad.* 
&€.  aforesaid,  unlawfully,  extorsively  and  deceitfully,  and 
of  his  own  wrong  extorted,  exacted,  asked,  demanded,  and 
received  of  one  A.  Z*  husbandman,  the  sum  of  one  shilling 
and  sixpence^  for  a  cart  and  two  horses,  that  is  to  say,  six 
pence  for  a  cart,  and  sixpence  for  each  of  two  horses  then 
and  there  drawing  the  said  cart  belonging  to  him  the  said 
A.  2t^  for  permitting  the  same  to  pass  through  the  said 
turnpike  or  toll-bar  gate,  under  colour  and  pretence  tliat 
the  said  A.  Z.  had  neglected  to  take  out  and  obtain  from 
him  the  said  O.  B.  such  a  ticket  or  certificate  of  compo- 
sition, and  exemption  from  toll,  as  is  permitted  by  a  cer- 
tain act  of  parliament  passed  in  the  thirty-sixth  year  of  the 
i%ign  of  our  said  Lord  the  King,  intituled,  \Jiere  insert  the 
title  of  the  act^]  whereas  in  truth  and  in  feet  he  the  said 
A.  Z.  had  taken  and  obtained  from  the  said  O.  B.,  and 
was  then  in  possession  of,  such  ticket  or  certificate  of  com- 
position and  exemption  as  aforesaid,  signed  with  the  name 
of  the  said  O.  B.  and  dated,  Ihere  set  out  the  date  to  show 
ihat  it  was  within  the  terms  of  the  actf]  as  in  the  said  men- 
tioned act  as  specified,  to  the  evil  example,  &c.  and  against 

the  peace,  &c. 

—  ■•  — 

*  Two  observations  oecessarily  arise  out  of  this  precedent. 

1st.  That  Stat.  3  Kdw.  1.  c.  26.  was  only  an  assurance  of  the  common 
hw,and  thereibre  allpti^r/tcoffioers,  properly  so  called,  whether  mentioned 
in  that  itatale,  or  not,  leem  to  be  subject  to  indictment  for  extortion. 
Halt  c.  41.  I  Russel,  C.  &  M.  223. 

8d.  That  a  recent  case  has  decided  that  the  question  of  exempt^  or  not. 
ncmpt,  from  toll  of  a  turnpike  gate  cannot  be  tried  on  an  indictment 
oU  bar-keeper  for  extortion ;  the  general  right  to  take  not  having  beea 
^•nicd,  nor  the  ground  of  exemption  notified.  Ren  v.  Hamly,  4  Campb. 
^79. 
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Apiinst  a  con-  Comdy  ^. .....  'I      The  jurors  of  our  Lord  the  Kin^, 

w'^uV-one'y         ('<>  ^•)        ^  that  A.  R  late  of. . : .  • .  in  the  coUBty 

from aperson  of yeoman, on the day  ci io  the 

by  htm  on  a     year  of  our  Sovereign  Lord  George  the  Third,  &€.  then 
bench-war.      being  one  of  the  constables  of  the  same  parish,  at  the  parish 
go  without       aforesaid,  in  the  county  aforesaid,  did  take  and  arrest  one 
iSrJ*ajiisiicV  Gr.H,  labourer,  under  colour  of  a  certain  warrant  commonly 
called  a  bench-warrant,  which  he  the  said  A.  B.  then  and 
there  bad  ta  apprehend  the  said  O.  H.  to  answer  to  a 
certain  trespass  and  assault  of  which  the  said  O.  H.  then 
stood  indicted,  as  the  said  A.  B.  then  smd  there  alleget] 
and  pretended,  and  the  said  A.  B.  him  the  said  O.  H.,  then 
and  there  had  in  his  custody,  and  that  the  said  A.  B.  after- 
wards, to  wit,  the  same  day  and  year  at  the  parish  afore- 
said, in  the  county  afotesaid,  unlawfully,  corruptly,  deceit* 
{ully,  and  extorsivdy,  for  wicked  gainsake,  and  contrary  to 
the  duties  of  his  oflice,  did  extort,  receive,  and  take  of  the 
said  6.  H.,  the  sum  of  ten  shillings  of  lawful  money  of 
Great  Britain,  for  discharging  the  said  G.  H.  out  of  the 
custody  of  him  the  said  A.  B.,  without  conv^ing  him 
before  any  justice  of  the  peace  for  the  said  coun^,  to 
answer  to  the  said  trespass  and  assault  whereof  he  was  sup- 
posed to  stand  indicted  as  aforesaid,  in  contempt  of  our 
said  Lord  the  King  and  his  laws,  to  the  evil  example,  &c. 
and  against  the  peace,  &c. 


iBrormatioo     County  of i      That  on,  &c.  at,  &c.  ?•  Q*  esquire, 

tice'forcau Tag  {^^  *^^^0  ^  ^^^^  *^d  there  being  one  of  the  justices 
aperaoo  (lobe  of  the  said  Lord  the  King,  assigned,  8cc.*  did  make  his 
want  of  bail.  Certain  warrant  in  writing  under  his  hand  and  seal,  di- 
in  a  matter  not  jgct^  ^q  ^  constables  and  other  peace  officers  of  the  same 

ciig^nizable  be-  '^ 

fore  him.  — — ? — • 

*  Allhough  it-  may  be  almost  unnecessary  to  observe,  that  otber 
reiaedies  as  well  civil,  as  crimiaal,  viz.  actions,  as  well  as  informations, 
are  perhaps  more  commonly  resorted  to  for  the  punishment  of  misbe- 
haviour in  public  officers  of  superior  description  as  justices  of  the  peace, 
it  cannot  be  irrelevant  to  introduce,  sparingly  indeedy  precedents  of  in< 
dictments  for  similar  offences. 
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county^  and  eqiecially  to  C.  B.  for  that  purpose^  thereby 
requiring  them,  and  every  of  them,  upon  sight  thereof  to 
take,  &c.  [here  set  forth  the  jvarranti}  which  said  warranty 
afterwards,  to  wit,  on.  Sec.  at,  &c.  aforesaid,  was  delivered 
to  tile  said  C.  B.  to  be  executed  in  due  form  of  law.  And 
the  jurors,  &c»  that  on,  &c.  at,  &c.  one  H.  IL  of  D.  in 
the  said  county  of  S.  labourer,  was  apprehended  and  taken 
into  custody,  by  the  said  C.  B.  (who  then,  and  for  a  long 
time  both  before  and  afterwards,  was  one  of  the  constables 
of  D.  aforesaid,)  and  by  the  said  A.  B.  carried  and  conveyed 
in  custody  before  the  said  P.  Q.  being  such  justice  as  afor^ 
said,  at  his  th^i  dwelling-house^  situate  and  being  at  D.  &C4 
and  there,  to  wit,  at  D.  aforesaid,  examined  by  the  said 
P'  Q.  so  being  ^uch  justice  as  aforesaid,  touching  and  con- 
cerning a  certain  misdemeanor,  supposed  to  have  been  then 
lately  committed  and  done  by  the  said  H.  H.  (by  unlawfully 
committing  a  trespaiis  upon  the  premises  of  one  X.  Y.  of  D. 
aforesaid,  and  the  said  H.  H.  was  then  and  there  charged 
^d  accused  before  the  said  P.  Q.  being  such  justice  as 
aforesaid,  with  having  committed  the  said  supposed  offence : 
and  the  jurors  aforesaid,  &c.  that  the  said  P.  Q.  being 
such  justice  as  aforesaid,  wrongfully,  unjustly,  wickedly^ 
and  maliciously  contriving  and  intending  to  hurt,  injure, 
oppress,  aggrieve^  and  prejudice  the  said  H.  H.  in  this 
i^^>ect,  and  to  put  him  to  great  charges  and  expenees  of 
his  money,  and  to  cause  him  to  undergo  and  sufier  great 
pain,  torture,  and  anguish  of  body  and  mind,  and  wholly 
to  rum  him,  on  the  said,  &c.  at,  8ic.  aforesaid,  after  the 
said  examination  of  the  said  H.  H.  of,  upon,  and  concern^- 
ing  the  premises  aforesaid,  ordered  and  directed,  that  the  said 
H.  H«  should  enter  into  a  certain  recognizance  with  two 
sureties  for  his  personal  appearance  at  the  next  general 
qnarter  session  of  the  peace  of  our  said  Lord  the  King, 

to  be  hdd  in  and  for  the  said  county  of to  answer 

the  said  charge :  and  because  he  the  said  H.  H.  did  not, 
and  could  not  conveniently,  find  such  sureties  as  aforesaid, 
he  the  said  P.  Q.  so  being  such  justice  as  aforesaid,  further 
^T^ngfully,  unjustly,  wickedly,  and  maliciously  contriving 
and  intending  to  hurt,  injure,  oppress,  a^rieve,  and  pre- 

2g 
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jndice  th^  laid  H.  H.  ag  aforesaid,  then  and  there,  to  wit, 
on  die  laid,  &e.  at,  &c.  aforesaid,  wrongfully,  unjuidy, 
and  maliciously,  agdnst  the  will  of  the  said  H.  H.  and 
contrary  to  the  laws  of  this  realm,  (by  virtue  and  colour  of 
a  certain  warrant  of  commitment  for  that  purpose  made, 
under  the  hand  and  seal  of  him  the  said  P.  Q.  being  sudi 
justice  as  afcM^said,)  committed  the  said  H.  H.  a  piisoner, 
to  a  certain  prison,  called  the  house  of  correction,  iitnate 
at,  &c.  afisresaid,  to  be  there  safely  kept,  until  he  the  said 
H.  H.  should  enter  into  such  recognizance  with  sureties  as 
aforesaid,  and  until  he  ^ould  be  further  examined  con- 
cerning the  premises ;  and  then  and  there  ordered,  direct- 
ed, and  commanded  the  then  keq>er  of  the  said  prisoD, 
to  ke^  the  said  H.  H.  under  close  oxifinement  in  the  said 
prison,  until  the  said  then  next  general  quarter  sessicm  of 

the  peace  for  the  said  county  of or  until  he  shoald 

enter  into  such  recognizance  with  surges  as  aforesaid. 
And  the  jurors,  &c.  that  the  said  P.  Q.  bdng' such  justice 
as  aforesaid,  by  virtue  and  under  colour  of  the  said  warrant, 
order,  and  direction,  did,  on  the  said,  &c.  and  for  a  long 
time,  to  wit,  for  the  space  of  forty-seven  days  ihen  next 
following,  at,  &c.  aforesaid,  wrongfully,  wickedly,  mali- 
ciously, and  unjustly  cause  and  procure  the  said  H.  H. 
to  be  closely  confined  and  imprisoned  in  the  said  prison, 
to  wit,  at,  &c.  aforesaid,  whereby  the  said  H.  H.  daring 
all  thsit  time,  underwent  and  suffered  great  pain,  tortare, 
hardship,  and  anguish,  both  of  body  and  mind,  and  was 
deprived  of  his  liberty,  and  was  put  to  gi^at  charges  and 
expences,  in  and  about  the  obtaining  his  release  and  dis- 
c^rge  from  such  commitment  ahd  imprisonment,  con- 
trary to  the  laws  and  customs  of  this  realm,  in  great  viola- 
tion of  the  true  constitution  of  this  kingdom,  and  of  the 
liberties,  rights,  and  franchises  of  the  subjects  thereof,  to 
the  evil  and  pernicious  example,  &c.    and  against  the 
peace,  &c«  

lodictmetat       Ckmniy  of ?      That  B.  6.  and  G.  I.  late  o^  &c.  on, 

^'TrtiSit*'*^         (/o  wit)        5  &c.  and  long  before^  were  and  cootinu- 
iD  refaBingto    ally  from  thence  hitberto  have  been,  and  still  are  justices 

grant  a  licence. 
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of  oar  siid  Lord  the  King,  assigned,  &c.  &e.  and  acting  in 
a  certain  diTision,  in  the  said  county  of  N.  commonly 
called  the  N.  divison,  in  which  said  division,  the  parish  of 
M.  in  the  said  county  of  N.  then  was  and  now  is  sitnate. 
And  the,  &c.  do  fortiier  present,  that  on  the  said,  &c. 
aforesaid,  at  M.  in  the  said  county  of  N.  a  general  meeting 
of  the  justices  of  our  said  Lord  the  King,  assigned,  &c. 
acting  in  and  for  the  said  division  of  the  said  county,  in 
which  the  parish  of  M.  then  was  and  is  situate  as  aforesaid, 
was  duly  summoned  for  the  purpose  of  licensing  persons  to 
keep  common  inns  and  alehouses,  within  the  said  division, 
and  that  the  same  was  duly  and  lawfully  holden  in  pursu* 
anceofsuch  summons,  and  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  by  and  before  the 
said  B.  B*  and  6. 1,  acting  for  the  division  and  county  afore- 
said, and  as  such  justices  as  aforesaid,  none  others  <^  the 
justices  of  the  county  of  N.  aforesaid  being  then  and  there 
present  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  forther  present,  that  one  P.  R.  being  a  person  of 
good  fiune  and  of  sober  life  and  conversation,  and  being 
then  and  there  desirous  of  keeping  a  common  inn  or  ale- 
house, in  a  certain  house,  situate  and  being  within  the 
said  parish  of  M.  in  the  said  county  of  N«  and  within  the 
division  aforesaid,  commonly  called  and  known  by  the 
iiame  or  sign  of  the  Red  Lion,  in  which  said  house  die 
trade  and  business  of  a  victualler  was  then,  and  had  been 
during  four  successive  years  continually  carried  on,  under, 
snd  by  virtue  of  certain  licences  before  then,  for  that  pur- 
pose duly  granted  unto  the  said  P.  R.  And  he  the  said 
P.  R.  did  then  and  there  at  the  said  genei*al  meeting  apply 
to  the  said  B.  B.  and  G.  I.  justices  as  aforesaid,  to  grant  to 
him  the  said  P.  R.  a  licence  to  keep  a  common  inn  or 
slehouse  in  the  said  house  so  called  and  known  by  the 
name  or  sign  of  the  Red  Lion  as  aforesaid,  for  the  space 
of  one  year,  to  commence  on,  &c«  aforesaid,  and  did  then 
snd  there^  at  the  said  general  meeting,  being  thereunto 
'^nested,  produce  to  and  before  the  said  justices,  so  then 
uid  there  met  for  the  purpose  of  granting  such  licences  as 

2g2 
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aforesaid^  a  certificate  under  the  hands  of  the  Rer.  C.  L« 
derk,  minister  of  the  chnrch  of  the  said  parish  of  M^  of 
A*  B^f  churchwarden  of  the  said  church  and  parish  of  M** 
and  also  of  C.  D.  and  E.  F.  overseers  of  the  poor  of  the 
said  parish  of  M«,  and  of  twelve  then  reputable  and  sub- 
stantial householders,  and  inhabitants  of  the  said  parish  of 
M*  in  which  the  said  house  for  which  such  licaice  was  so 
applied  for  by  the  said  P.  R.  as  aforesaid,  was  and  is  so 
situate  as  aforesaid,  of  his  the  said  P.  R.'s  being  a  person 
of  good  fame  and  sober  life  and  conversation,  and  the 
said  P.  R.  was  then  and  there  ready  to  enter  into  a  re- 
cognizance, with  sufficient  sureties  for  the  maintenance  of 
good  order  and  rule  within  the  same  house,  pursuant  to 
the  statute  in  such  case  made  and  provided.     And  the 
jurors,  &c.  do  further  present,    that  the  said  B.  B.  and 
G.  I.  so  being  such  justices  as  aforesaid,   and  acting  as 
aforesaid,  not  regarding  their  duty  as  such  justices,  but 
wrongfully  aud  maliciously  and  corruptly  intending  to 
oppress,  injure,  hurt,  and  aggrieve  the  said  P.  R.  by  co- 
lour of  their  said  offices  of  justices  of  the  peace  as  aforesaid, 
did  then  and  there  at  the  said  meeting  so  held,  on  the 
said,  &c.  at,  &c.  aforesaid,    corruptly,   maliciously,  and 
unjustly,*  and  without  any  lawful  or  reasonable  cause 
whatsoever,  and  from  motives  of  private  partiality  and 
favour  unto  and  towards  one  X.  Y.  the  then  keeper  of  a 
certain  other  alehouse,  situate  in  the  division  aforesaid, 
that  is  to  say,  a  certain  common  ale  or  victualling  house, 
then  kept  by  the  said  X.  Y.  situate  in,  &c«  aforesaid,  in 
the  said  division,   commonly  called  and  known   by  the 
name  or  sign  of  the  B.  Arms,  refuse  to  grant  to  the  said 
P.  R.  the  said  licence,  so  by  him  applied  for  as  aforesaid, 

*  The  nature  of  the  transaction,  aided  by  common  discretion,  g^ic* 
rally  renders  the  difficulty  of  substantiating  the  charge  of  corraption 
nearly  insurmounuble.  Many  precedents  of  informations  and  indict- 
ments on  the  subject  are,  however,  dispersed  over  the  books  of  prac- 
tice. The  one  selected  here  was  preferred  in  a  case,  the  grossness  of 
which  is  indicated  by  its  allegations^  and  was  successful  i  but  It  preseau 
a  rare  instance. 
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«nd  did  then  and  there  corruptly,  maliciously,  and  un- 
justly prevent  and  hinder  such  licence  from  being  granted 
to  the  said  P.  R.  to  the  great  damage,  &c.  of  the  said  P.  R. 
in  breach  and  violation  of  the  duty  of  the  said  B.  B-  and 
6.  L  as  such  justices  as  aforesaid,  to  the  evil  example,  &c. 
and  against  the  peace^  &c. 


Coimty  of 1      That  at  the  general  quarter  session  Against  a  sar. 

{io  wiL)         5  of  the  peace  of  our  Lord  the  present  Jf^^wa  ^*for 
King,  holden  at  K.  in  and  for  the  division  of  L.  in  the  not  making  a 
county  of  L.  on,  &c.  before  R.  E.  and  B.  P.  esquires,  ~c^prei"o?* 
snd  others  their  fellows,  justices  of  our  said  Lord  the  land  liable  to 
King,  assigned,  &c    an  indictment  was  found  by  the  fo^  ladi  ac^*^ 
jurors^  then  and  there  impanelled,  sworn  and  charged  to  cording  to 
enquire  for  our  said  Lord  the  King,  &c.  in  the  following  ^im  directed. 
words,  viz.  Division  of  L.  in  the  county  of  L.  to  wit,  the 
jurors,  &c.  [here  set  out  the  indictment  for  the  rvomrrepavr  of 
ihe  highway,'}     And  the  jurors,  &c.  do  further  present, 
that  at  the  general  session  of  the  peace  holden  at  K.  afore- 
said, in  and  for  the  division  and  county  aforesaid,  on,  &c 
before  R.  E.  and  M.  D.  esquires,  and  other  their  fellows 
justices  of  our  said  Lord  the  Eang,  assigned,  &c«  T.  O. 
and  T.  D.  two  inhabitants  of  the  township  of  W.  aforesaid, 
came  and  personally  appeared  to  the  said  indictment,  and 
then  and  there,  on  behalf  of  themselves  and  the  rest  of  the 
uihabitants  of  the  township  of  W.  aforesaid,  submitted  to 
the  said  indictment,  and  that  thereupon  the  judgment  of  the 
s»d  court  was  then  and  there  given  in  the  premises,  and  a 
&£  of  fifty  pounds  was  thereby  imposed  and  laid  upon  the 
Kud  inhabitants,  for  the  said  offence,  in  the  said  indict- 
>Qent  specified.     And  the  jurors,  &c.  do  further  present, 
^  at  the  general  quarter  sessions  of  the  peace,  holden, 
^-  before  R.  E.  and  M.  D.   esquires,  and  others,   &c. 
^s^ed,  &c.  it  was  ordered  by  the  same  court  and  justices 
last-above-named,  that  the  said  fine,  so  as  aforesaid  im- 
P^  and  laid  upon  the  said  inhabitants  of  the  township 
of  W.  as  aforesaid,  should  be  estreated  and  levied,  and  the 
^  court  did  order  and  direct  that  the  said  fine  of  fifty 
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pounds  should  be  levied  upon  the  said  inhabitants,  and  be 
paid  into  the  hands  of  T.  O.  surveyor  of  the  highways  in 
the  (bwnship  of  W.  aforesaid,  (the  said  T«  O.  being  then 
and  there  a  person  residing  within  the  said  township)  and 
that  the  said  fine  bo  as  aforesaid,  when  levied  and  paid, 
should  be  by  the  said  T.  O.  applied  towards  the  repair, 
amendment,  and  enlargement  of  the  same  highway.    And 
the  jurors,  &c..do  further  present,  that  afterwards,  on,  && 
at,  &c.  aforesaid,  the  ^  said  fine  of  fifty  pounds  was  in  due 
manner  levied  by  the  said  T.  O.  upon  R.  R.  then  and  still 
being  one  of  the  inhabitants  of  the  township  of  W.  afor^ 
said,  in  pursuance  and  execution  of  the  said  order,  and  of 
the  said  judgment  so  given  as  aforesaid.     And  the  jaron, 
&C.  do  further  present,  that  a  special  sessions  for  the  high- 
ways was,  pursuant  to  the  statute  in  that  case  made  and 
provided,  duly  held  at  the  house  of  P.  Q.  being  the  sign 
of  the  Red  Lion,  in  K.  within  the  hundred  of  K.  and 
division  of  L.  in  the  county  of  L.  on,  &c.  before  D.  R* 
esqnire,  and  B.  £.  clerk,  two  of  his  said  Majesty's  justices 
of  the  peace  for  the  said  diviKion  and  county,  within  the 
said  hundred,  due  notice  having  been  first  given  of  the 
holding  of  the  same  session,  pursuant  to  the  statute  in  that 
behalf,  and  that  the  said  R.  R.  did  personally  appear  and 
make  his  complaint  to  the  said  justices  of  the  peace  at  tlie 
said  special  sessions  of  and  concerning  the  levying  the  said 
fine  upon  him  the  said  R.  R.  as  aforesaid,  and  the  said 
last-mentioned  justices  of  the  peace,  at  the  said  special 
sessions,  did  then  and  there  duly  issue  and  make  a  certain 
warrant  in  writing  under  their  bands  and  respective  seals, 
and  did  thereby  order,  direct  and  appoint  amongst  other 
things,  that  an  equal  and  sufficient  rate  or  assessment  upon 
all  and  every  the  occupiers  of  lands,  tenements,  woods, 
tythes,  and  hereditaments  within  the  said  township  of  W. 
should  be  forthwith  made  by  the  surveyors  of  the  highways 
of  the  said  township,  for  the  reimbursing  the  said  R.  R* 
the  said  sum  of  eighty  pounds  so  levied  on  him  as  aforesaid, 
which  said  warrant  so  made  as  aforesaid,  was  afterwards, 
to  wit,  on,  &c.  in  the  township  of  W«  aforesaid,  delivered 
to  and  left  with  the  said  T.  O.  then  and  there  being  one  of 
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the  sorreyors  of  the  highways  in  and  for  the  said  township 
of  W.  to  be  by  him  and  the  other  sorFqror  of  the  said 
highways  in  the  township  of  W.  executed  in  due  form  of 
law.  And  although  A.  Z.  who  then  and  there  was  and  still 
is  the  other  smrveyor,  for  the  township  of  W.  hath  always 
been  ready  and  willing  to  execute  the  said  warrant  on  his 
put,  and  to  join  with  the  said  T.  O.  in  making  the  said 
rate  or  assessment  as  aforesaid^  yet  the  said  T.  O.  late  of 
W.  in  the  said  county  of  L.  yeoman/ not  regarding  his 
duty  in  that  behalf  bath  not  at  any  time  since  the  said 
warrant  was  so  made  and  delivered  to  him  as  aforesaid, 
made  or  joined  or  assisted  in  the  making  an  equal  rate  or 
assessment  upon  all  and  every  the  occupiers  of  lands  and 
tenements,  woods,  tythes,  and  hereditaments  within  the 
said  township  of  W.  for  the  purpose  aforesaid,  although 
often  requested  by  the  said  R.  R.  so  to  do,  but  on  the 
contrary  thereof,  the  said  T.  O.  on,  &c.  and  ever  since, 
(then  and  still  being  one  of  the  surveyors  of  the  highways 
in  and  for  the  township  of  W.)  at  W.  aforesaid,  unlawfolly 
and  contemptuously  did  neglect  and  refuse,  and  hath 
neglected  and  refused  to  make,  join  and  assist  in  the 
making  of  an  equal  and  sufficient  rate  or  assessment  upon 
all  and  every  the  occupiers  of  lands,  &c.  within  the  township 
ofW.  for  the  purpose  aforesaid,  as  by  the  said  warrant 
under  the  hands  and  seals  of  the  said  last-mentioned  jus- 
tices at  their  special  sessions  aforesaid,  he  the  said  T.  O. 
one  of  the  surveyors  of  the  highways  for  the  said  township 
of  W.  was  required  to  do,  in  contempt,  &c.  to  the  evil 
example,  &c«  and  against  the  peace,  &c. 


County  of "i      That  before  and  at  the  time  of  the  For  disobeying 

{to  wit.)        J  passing  of  a  certain  act  of  parliament,  Mentor  reliefi 
made  and  passed  in  the  thirty-third  year  of  the  reign  ♦  of  under  frieodiy 

-  SSGeo.S.c.54. 

•  On  thu  subject  generally  sec  4  T.  R.  202.  —The  statute  of  S3  Geo.  3. 
Wmg  been  enlarged  by  $5  Geo.  3.  c.  101.  tlie  circumstances  of  the  in- 
ititatioQ,  m  point  of  date,  and  other  particalars,  may  be  made  conform- 
^  with  the  profuions. 
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our  Sovereign  Lord  George  the  Third,  by  the  grace  of 
God,  &c.  intituled  '^  An  Act  for  the  Encouragement  and 
Relief  of  Friendly  Societies,"  a  certain  friendly  society 
called  the  Widows'  Benefit  Qub,  had  long  been  and  still  is 
existing,  to  wit,  at,  &c.  in  the  county  of,  &c.  and  that  aU 
the  articles,  rules,  and  regulations  under  which  the  said 
society  was  thereafter  to  be  governed,  were  duly,  and  ac- 
cording to  the  direction  of  the  said  statute,  exhibited,  al- 
lowed, and  confirmed  and  filed  of  record,  at  the  general 
quarter  sessions*  of  the  peace,  holden  at,  &c,  in  and  for  the 
said,  &c.  before  the  feast-day  of  St.  Michael,  in  the  year  of 

our  Lord to  wit,  on,  &c.  to  wit,  at,  &c.  aforesaid, 

and  afterwards  at  the  general  quarter  session  of  the  peace, 
holden  in  and  for  the  said  county,  on,  &c.  certain  new 
rules,  orders,  and  regulations  under  which  the  said  society 
was  thereafter  further  to  be  governed,  f  were  exhibited,  al- 
lowed,, and  confirmed,  and  iJhen  and  there  filed  of  record, 
according  to  the  direction  of  the  said  statute,  at,  ^c,  afore- 
said, and  that  according  to  one  of  the  said  last  mentioned 
rules,  orders,  and  regulations,  to  wit,  the  seventeentli,  it 
was,  amongst  other  things,  ordained,  that,  &c.  Ihere  set 


*  By  59  Geo.  3.  c.  126.  it  is  enacted.  That  the  general  quarter  ses- 
sions may  publish  general  rules  for  the  formation  and  government  of  all 
friendly  societies,  thereafter  to  be  established,  within  their  respective 
jurisdictions,  on  the  foundation  of  which  rules,  peUy  sessions  shall  have 
the  power  of  revising  the  exhibitions  of,  and  confirming,  the  esublish- 
ments  and  regulations  of,  all  such  friendly  societies,  in  like  manner  at  it 
was  directed  to  be  done  at  general  quarter  sessions  by  the  previous 
statutes. 

t  The  same  sUtute  (59  Geo.  3.  c.  128.)  enables  friendly  societies  to 
make  alterations  in  their  articles  and  rules,  from  time  to  time,  by  memo- 
rial to  the  justices  in  general,  or  in  petty  sessions,  for  that  purpose,  such 
memorial  being  previously  signed  with  the  names  of  the  trustees  of  such 
society.  And,  according  to  this  statute,  every  such  society,  established 
under  iu  authority,  must  have  at  least  three  trustees,  two  of  them  being 
substantial  householders.  So  that  respecting  all  friendly  societies,  estab- 
lished after  12  July,  1 8 19,  justices  are  not  entitled  to  make  any  order  un- 
less the  provisions  of  this  statute  have  been  complied  with ;  consequently^ 
therefore,  if  such  order  be  made,  it  will  be  nugatory,  and  no  itidictmefit 
can  lie  for  disobedience  to  it. 


PUBLIC  OFFICERS.  457 

forth  the  rule  verbatimJ}  And  the  jurors,  &c.  do  furdier 
present,  that  one  A.  M.,  of,  &c.  for  a  long  space  of  time^ 
and  before  the  exhibition,  allowance,  confirmation,  and 
filing  of  record  of  the  said  last  mentioned  rules,  orders, 
and  regulations  as  aforesaid,  had  been  and  was  a  member 
of  the  said  society,  duly  admitted  and  enrolled  in  the  said 

societjr's  book,  for  the  space  of year,  to  wit,  at,  &a 

aforesaid,  and  that  she  the  said  A.  M.,  so  having  been  and 
being  such  member  as  aforesaid,  before  and  on,  &c.  at  the^ 
&C.  aforesaid,  was  by  sickness  rendered  incapable  of  and 
disabled  from  working  at  her  trade  or  business  of  a  semps- 
tress, or  otherwise,  for  her  livelihood,  and  did  afterwards, 
to  wit,  on  the,  &c.  aforesaid,  at,  &c.  aforesaid,  give  and  cause 
to  be  given  due  notice  of,  and  declare  and  cause  to  be  de- 
clared, the  same  to  one  E.  B.,  late  of  the  said,  &c.  widow, 
she  the  said  E.  B.  at  the  time  of  giving  such  notice,  and 
from  thence  hitherto  continually  having  been  Protectress  of 
the  said  society,  according  to  the  rules,  orders,  and  regu- 
lations thereof,  to  wit,  at,  &c.  aforesaid,  whereby  and  by 
virtue  of  the  said  last  mentioned  rules,  orders,  and  regula- 
tions, the  said  A.  M.  then  and  there  became  and  was  en- 
titled to,  and  did  thereupon  claim  to  be  allowed,  during 
the  time  for  which  she  should  continue  so  incapable  as 
aforesaid,  the  sum  of  five  shillings  per  week  from  the  funds 
of  the  said  society,  according  to,  and  in  conformity  with, 
the  seventeenth  section  of  the  said  articles,  rules,  and  re- 
gulations of  the  said  society,  so  as  aforesaid  exhibited,  al- 
lowed, confirmed,  and  filed  of  record.     [iV.  B,  Tlw  fads  to 
he  stated  m  conformity  with  the  rule  as  it  stands  confirmed  by 
the  session.'}    And  the  jurors,  8cc.  do  further  present,  that  a 
certificate,  under  the  hand  of  D.  G.,  surgeon  to  the  said 
society,  that  she  the  said  A.  M.  was  by  sickness  rendered 
incapable  of  working  at  her  trade  or  business,  or  otherwise 
for  her  livelihood,  was  afterwards,  that  is  to  say,  on  the 
said,  &c.  delivered  to  the  said  E.  B.,  to  wit,  at,  &c.  afore- 
said.   And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  M.  was  upon  and  from  and 
after  the  said,  &c.  aforesaid,  by  sickness  rendered  incapable 
9^  and  disabled  from,  working  at  her  trade  or  business,  or 
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Otherwise  for  her  livelihood,  and  so  remained  and  continiied 
until,  &c.  by  reason  whereof  and  according  to  the  tenor 
and  effect  of  the  articles,  rules,  orders,  and  regulations  of 
the  said  society,  the  said  A.  M.  had  on,  &c.  last  aforesaid, 
becoDQte  and  was  lawfully  entitled  to  receive  from  the  said 
£.  B.  as  such  Protectress  as  aforesaid,  a  large  sum  of 
money,  to  wit,  the  sum  of  seven  pounds  and  ten  shillings, 
for  thirty  weeks'  allowance  of  five  shillings  per  week  from 
the  funds  of  the  said  society,  to  wit,  at,  &c.  aforesaid.  And  die 
jurors,  &c.  do  further  present,  that  the  said  E.  B.  as  such 
Protectress  as  aforesaid,  did  not  and  would  not  on  the  said, 
&c.  pay  to  the  said  A.M.  the  said  sum  of  seven  pounds  and 
t^n  shillings  from  the  fund  of  the  said  society,  but  from, 
&G.  to  the  said,  &c.  had  only  paid  to  the  said  A.  M.  thesnm 
of  fifteen  shillings,  and  the  remaining  sum  of  six  pounds 
fifteen  shillings  still  remains  due  and  unpaid  from  the  filnds 
of  the  said  society,  by  the  said  £.  B.  as  such  Protectress 
as  aforesaid,  to  the  said  A.  M.,  and  the  said  E.  B.  as  such 
Protectress  as  aforesaid,  during  all  the  time  last  idbresaid, 
continually  neglected,  forbore,  and  refused  to  pay  to  the 
said  A.  M.  any  more  or  further  sum  of  money  for,  or  on 
account  of  the  sickness  and  disability  of  her  the  said  A.M.as 
aforesaid,  from  the  funds  of  the  said  society,  to  wit,  at,  &c. 
aforesaid,  and  the  said  A.  M.  so  being  by  sickness  rendered 
incapable  of  and  disabled  from  working  at  her  said  trade  or 
business,  or  otherwise  for  her  livelihood,  on  the  same  day 
and  year  last  aforesaid,  at,  8cc.  aforesaid,  personally  came 
and  appeared  before  W.  P.  and  C.  G.,  Esqs.  being  two  of 
the  justices  of  our  said  Lord  the  King  assigned  to  keep  the 

peace  in  and  for  the  said  county  of and  then  and 

there  residing  in  the  said  county  of and  also  to  bear 

and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanors within  the  said  county  of committed,  and 

then  and  there  residing,  and  each  of  them  residing  in  the 
said  county  of. .... .  and  then  and  there  before  the  said 

W.  P.  and  C.  G.,  Esqs.  being  such  justices  aforesaid,  took 
her  corporal  oath  upon  the  holy  gospel  of  Crod,  they  the 
said  justices  then  and  there  having  competent  authority 
to  administer  an  oath  the  said  A.  M.  in  that  bdbal^  and  did 
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depose  and  ^ve  the  said  justices  to  understand  and  be  in- 

fonned  that  she  the  said  A.  M.  had  been  for years 

and  upwards,  and  still  was  a  member  of  the  said  society, 
and  that  she  the  said  A.  M.  before  and  on,  8cc.  was  by 
sickness  rendered  incapable  of,  and  disabled  from,  working 
at  her  trade  or  business,  or  otherwise  for  her  livelihood, 
and  did  give  due  notice  of,  and  declare,  the  same  to  E,  B., 

of  the  parish  of in  the  said  county,  widow,  she  the 

said  £.  B.,  at  the  time  of  giving  such  notice,  being  Protec- 
tress of  the  said  society,  according  to  the  rules  of  the  said 
society,  and  did  thereupon  claim  to  be  allowed  the  weekly 
sum  of  five  shillings  during  the  time  which  she  should  con-* 
tinue  so  incapable  as  aforesaid,  from  the  funds  of  the  said 
society,  pursuant  to  the  articles  of  the  said  society,  and  that 
a  certificate  under  the  hand  of  D.  G.,  surgeon  to  the  said 
socie^,  that  she  the  said  A.  M.  was  by  sickness  rendered 
incapable  of  working  at  her  trade  or  business,  or  otherwise 
for  her  livelihood,  wasLon  the  said,  &c.  delivered  to  the  said 
E.  B.,  and  that  the  said  A.  M.  had  ever  since  the  said,  8cc. 
been  and  still  was  by  sickness  rendered  incapable  of,  and 
disabled  from,  working  at  her  trade  or  business,  or  otherwise 
for  her  livelihood,  and  on,  &c.  then  instant  became  and  still 
is  entitled,  according  to  the  rules  of  the  said  society,  to  the 
sum  of  six  pounds  fifteen  shillings,  which,  with  fifteen  shil- 
lings already  received  from  the  said  E.  B.  made  the  sum 
of  seven  pounds  and  ten  shillings,  for  thirty  weeks'  allowance 
from  the  funds  of  the  said  society,  and  that  the  said  E.  B. 
had  not  paid  to  the  said  informant  A.  M.  the  said  sum  of 
six  pounds  fifteen  shillings,  to  which  she  was  entitled  as 
aforesaid,  or  any  part  thereof  and  that  the  same  was  still 
due  and  owing  to  the  said  A.  M.,  according  to  the  rules 
of  the  said  society,  to  wit,  at  the,  &c.  aforesaid.  And  the 
jurors,  &c.  do  further  present,  that  the  said  W.  P.  and 
C.  G-,  being  such  justices  as  aforesaid,  did  thereupon  after- 
wards, to  wit,  on,  &c.  aforesaid,  duly  summon  the  said 
E.  B.  to  appear  before  them  the  said  W.  P.  and  C.  G.  so 
being  such  justices  as  aforesaid,  to  show  cause  why  the  said 
sum  of  six  pounds  fifteen  shillings  should  not  be  paid  to  the 
said  A.  M.  accordingly,  and  that  the  said  E.  B.  having  been 
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80  sumnioned  as  aforesaid,  afterwards,  to  wit,  on,  &€.  kst 
aforesaid,  at,  &c.  aforesaid,  and  before  the  said  W.  P,  and 
C.  G.,  being  such  justices  as  aforesaid,  personally  appeared 
to  show  to  the  said  justices  cause  why  the  same  should  not 
be  paid  as  by  the  said  summons  she  was  required :  and 
that  the  said  W.  P.  and  C.  G.,  being  such  justices  as  afore- 
said, did  thereupon  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at,  &c.  aforesaid,  hearing  as  well  what  was  allied  and 
proved,  as  well  by  the  said  A.  M.  as  by  the  said  £.  B.,  of 
and  concerning  the  premises  before  them,  the  said  justices 
did  then  and  there  make  their  certain  order  in  writing,* 
signed  with  their  proper  hands,  and  sealed  with  the  re- 
spective seals  of  them  the  said  W.  P.  and  C.  G.,  so  being 
such  justices  as  aforesaid,  the  tenor  of  which  said  order  is  as 
follows :  [here  set  forth  the  order,'}    And  the  jurors,  &c.  do 
further  present,  that  the  said  order  of  the  said  W.  P.  and 
C.  G«,  justices  as  aforesaid,  so  made  as  aforesaid,  was  duly 
delivered  to  the  said  £.  B.,  being  such  Protectress  of  the 
said  society  called  or  known  by  the  name  of  the  Widows' 
Benefit  Club  as  aforesaid,  to  be  by  her  obeyed  in  all  things 
according  to  the  exigency  thereof;  and  according  to  her 
duty  as  Protectress  of  the  said  society.    And  the  jurors,  &c 
do  further  present,  that  she  the  said  E.  B.  so  being  such 
Protectress  as  aforesaid,  and  so  having  received  the  said 
order  of  the  said  W.  P.  and  C.  G.,  justices  as  aforesaid, 
afterwards,  to  wit,  on,  &c.  aforesaid,  and  from  thenceforth 
hitherto,  at,  &c.  aforesaid,  unlawfully,  wilfully,  obstinately, 
and  contemptuously  did  neglect  and  refuse  to,  &c.  (negatith 
ing  the  performance  of  the  specific  injunction  contained  in  the 
order,  in  the  terms  thereof,)  contrary  to  the  duty  of  the  said 
E.  B.  and  to  the  directions  of  the  statutes  in  that  case  made 
and  provided;   in  disobedience  of  the  order  aforesaid,  in 
contempt,  &c.  and  against  the  pe^ce,  &c. 

«  See  post,  "  Orders  of  justices/'  tio  appeal  lies  to  such  orders,  and 
a  summary  remedy  for  disobedience  is  given  by  49  Geo.  3. ;  wherefore, 
^uere  as  to  the  propriety  of  indicting  ? 
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County  of ^     The  jurors  for  our  Lord  the  King  For  receWim; 

{to  wit.)         S  upon  their  oath  present,  that  A.  B.,  late  ^^"^tZ^^ 
of  the  parish  of  C.  D.,  in  the  county  of  E,,  labourer,  being  convicted  and 
a  person  of  evil  name  and  fame,  and  of  dishonest  conversar  "" 

*  In  petit  larceny,  there  being  no  accessaries,  those  who  procure,  aid« 
or  advise,  are  principals;  even  those  who  merely  assist  the  felon's  escape 
were  not,  at  common  law,  regarded  as  criminal.  1  Hale.  530.  This 
offence  of  receiving  was  only  a  misdemeanor,  and  could  not  be  punished 
with  any  severity  adequate  to  its  mischievous  effects.  It  was,  therefore, 
made  the  subject  of  several  legislative  provisions,  which  see,  ante,  p.  155. 
and  Evanses  Stat.  v.  6.  p.  615. 

The  3  W.  &  M.  c.  9.  §  4.  enacts.  That  if  any  person  shall  buy  or  re- 
ceive any  goods  or  chattels  that  shall  be  feloniously  taken  or  stolen  from 
any  other  person,  knowing  the  same  to  be  stolen,  he  shall  be  taken  and 
deemed  an  accessary  to  such  felony  after  the  fact,  and  shall  incur  the 
ptnaliUt  which  attach  to  offenders  in  that  degree.  After  this  act,  no 
indictment  ai  for  a  misdemeanor,  at  common  law,  could  be  supported. 
1  Ld.  Raym.  711.  This  act,  making  the  receivers  of  goods  accessaries 
as  the  receivers  of  felons  were  before,  created  no  new  oflPence ;  and, 
therefore,  the  persons  against  whom  it  was  directed,  merely  becamfe  ac- 
cesiaries  as  at  common  law,  and  could  not  be  punished  in  case  of  the 
priQcipal's  escape. 

After  the  reference  which  has  been  already  made,  to  an  anterior  page, 
exhibiting  the  succession  of  statutes  passed  to  remedy  this  inconvenience, 
Kts  unnecessary  to  dwell  upon  any  of  them  here,  till  we  come  to  the  S2 
Geo.  3.  c.  58.  which  enacts.  That  in  all  cases  whatsoever,  where  any 
gwds  or  chattels  (except  lead,  iron,  copper,  brass,  bell-metal,  and  solder) 
shall  have  been  feloniously  taken  or  stolen,  whether  the  offence  of  the 
principd  shall  amount  to  grand  larceny,  or  some  greater  offence,  or  to 
petit  larceny  only,  (except  where  the  person  or  persons  actually  com- 
mittmg  the  felony  shall  have  been  already  convicted  of  grand  larceny  or 
of  some  greater  offence)  every  person  who  shall  buy  or  receive  any  such 
goods  or  chattels,  knowing  the  same  to  have  been  so  taken  or  stolen, 
shall  be  deemed  guilty  of,  and  may  be  prosecuted  for,  a  misdemeanor, 
and  shall  be  punished,  by  fine  imprisonment,  or  whipping,  as  the  court 
tf  quarter  sessimi,  who  are  hereby  empowered  to  try  such  offender,  or 
^  any  other  court,  beibre  whom  he  shall  be  tried,  shall  think  fit,  al« 
thoQgh  the  principal  felon  be  not  before  convicted  of  the  s^id  felony, 
and  whether  he  is  amenable  to  justice  or  not*  And  in  cases  where  the 
felony  actually  committed  shall  amount  to  grand  larceny  or  some  greater 
^ract,  an4  where  the  person  or  persons  actually  committing  such 
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tion»  and  a  common  buyer  and  receiver  of  stolen  goods,  on 

the day  of in  the year  of  the  reign  of 

our  Sovereign  Lord  George  the  Third,  now  King  of  Great 
Britain,  &c,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  one  pair  of  silver  shoe-buckles,  of  the 
value  often  shillings,  of  the  goods  and  chatt(?ls  of  F.  G.,  by 
a  certain  ill  disposed  person,  to  the  juroi*s  aforesaid  asyeturi' 

knowrij  then  lately  before stolen,  taken,  and  carried 

away  of  the  same  ill  disposed  person,  unlawfully  and  un- 
justly, and  for  the  sake  of  a  wicked  gain,  did  receive  and  have, 
he  the  said  A.  B.  then  and  there  well  knowing  the  said 
goods  and  chattels  to  have  been  feloniously  stolen  and  car- 
ried away ;  to  the  gieat  damage  of  the  said  F.  G.,  against 
the  form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  Lord  ,the  King,  his  crown, 
and  dignity. 


Ai^ainskanac-  County  of 1      The  jurors,  &c.  that  at  the  delivery 

cemry  for  re-  //q  j^;j^,)         j  of  ^j^^  ffaol  of  our  Lord  the  King  of  his 

ceivinfr  stolen  ^'  iii  .  t*»^ 

goods  in  one     comity  of *  holden  at m  and  for  the  county 

county,  where 

principal  wai • 

cooTicied  in 

Attotber.  felony  shall  not  be  before  convicted,  such  offender  shall  be  exempted 

from  being  punished  as  accessary  if  such  principal  felon  shall  be  after* 

wards  convicted.    The  i^ietals  excepted  in  this  act  are  specially  provided 

for  by  29  Geo.  2,  c.  30.     See  ante,  p.  146. 

*  In  cases  of  receiving  goods  in  one  part  of  the  kingdom  which  are 
stolen  in  another,  there  was  formerly  some  difficoUy  as  lo  the  place 
in  which  the  venue  should  be  laid  :  but  this  is  entirely  removed  by  13 
Geo.  3.  c.  31.  §  5.  as  it  respects  Scotland  and  England,  which  enacts, 
that  the  venue  shall  be  laid  in  the  jurisdiction  in  which  the  defendant 
was  guilty  of  receiving,  as  if  the  original  felony  had  been  committed 
there.  And  by  44  Geo.  3.  c.  92.  §  8.  after  the  union  with  Iieland,  the 
same  rule  is  laid  down  where  the  theft  is  committed  in  one  of  the  thice 
parts  of  the  united  kingdom,  and  the  receiving  takes  place  iu  another. 

If  the  principal  offender  be  unknown,  it  has  been  ajveady  shown  thit 
the  indictment  will  be  good  if  it  sc  describe  him ;  but  wherever  he  t> 
koowD,  the  averment  ought  Co  be  according  to  the  troth  of  the  facts 
concerning  him.    3  Camp.  264* 

In  indictments  on  the  statutes,  on  which  the  receiver  may  be 
punished,  though  the  original  felon  is  not  convictedi  the  latter  may  be 
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aforesaid,  an,  &c.  before Lord  Chief  Justice  of  our 

Lord  the  King,  assigned  to  hold  pleas  in  the  court  o£ 
our  said  Lord  the  King,  before  th^  King  himself  and  Sir 
•  ••*••.  knight,  one  other  of  the  justices  of  our  said  Lord 
the  King,  assigned  to  hold  pleas  in  the  court  of  our  said 
Lord  the  King,  before  the  King. himself,  then  justices  of 
our  said  Lord  the  King  assigned  to  deliver  the  said  gaol  of 
the  prisoners  therein  being,  W.  B.,  late  of,  &c.  labourer, 
was  duly  convicted,*  for  that  he  the  said  W.  B.,  on,  &c. 
with  force  and  arms,  at,  &c.  twelve  silver  spoons,  of  the 
value  of  five  pounds,  of  the  goods  and  chattels  of  one  D.  M. 
then  and  there  being  found,  feloniously  did  sted,  take,  and 
carry  away,  against  the  peace  of  gur  said  Lord  the  King^ 
his  crown,  and  dignity,  as  by  the  record  thereof  remaining 
filed  in  the  said  court  of  gaol  delivery,  may  more  fully  and 
at  large  appear.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  T.  O.,  late  of^  &c.  broker, 
afterwards^  to  wit,  on  the  fsaid,  &c.  with  force  and  arms,  at 

the  parish  of-.  • . .  •  •  in  the  county  of aforesaid,  the 

goods  and  chattels  aforesaid,  so  as  aforesaid  feloniously 
stolen,  taken,  and  carried  away,  feloniously  did  receive^  and 
have,  (the  said  T.  O.  then  and  there  well  knowing  the 
aforesaid  goods  and  chattels  to  have  been  feloniously  stolen, 
taken,  and  carried  away,)  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the  peace  of  our 

said  Lord  the  King,  his  crown,  and  dignity. 

■  -■.-.•■  .  , .  ,  _ .  -^ 

cumined  as  a  witaets  on  the  trial.  1  Leach,  418»  419.  8  Leach,  927- 
10  M/ff .— It  hat  been  said,  if  the  prisoner  can  he  indicted  as  an  accessary 
to  a  filimtfp  he  ought  not  to  be  tried  for  a  misdemeanor.  But  quere,  2 
Stark.  lod.  458.  in  nojet.  And  a  receiver  may  be  one  under  such  cir^ 
nmstanees,  that  he  can  neither  be  indicted  as  principal,  or  accessary, 
though  the  ofifencc  be  grand  larceny,  and  the  principal  convicted.  Sec 
«i/f,  p.  159. 

*  Where  the  receiver  is  indicted  as  accessary,  to  support  the  averment 
that  the  original  felon  wat  duly  convicted,  it  is  sufficient  to  give  in 
evidence  an  examined  copy  of  the  record  showing  that  he  was  found 
guilty  of  tiie  felony  before  a  court  of  competent  jurisdiction ;  and  cha^ 
judgment  will  be  good  against  such  accessary  till  it  be  reversed.  3  Camp. 
^ :  bat  it  is  not  conclusive  ;  for  he  may  dispute  the  guilt  of  the  prio- 
<^ipal>  aodby  showing  his  innocence  will  necessarily  establish  his  own. 
1  Leach,  $88. 
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^^\  "^T^in^"'  County  of ^      The  jurors  of  our  said  Lord  the  King 

knowing  it' to  {towit,)         /upoD  their  oath  present,  that  B.  C.late 

M  Geo*8  **"  ^^»  ^^'  ^^^  ^'  ^*  ^^^^  ^^  ^^  same,  brokers  and  carpenters, 
c.  ao.  for  a  being  common  buyers  and  receivers  of  stolen  lead,  iron, 
beforeuTe  *^'  copper,  and  bell-metal,  and  other  things,  on  the  second  day 
con¥iccioD  of  of  March,  in  the  fifty-first  year  of  the  reign  of  our  Sove- 
feioo[tho^  reign  Lord  George  the  third,  King  of  Great  Britain,  &c. 
known.  -^j^h  force  and  arms,  at,  &c.  aforesaid,  unlawfully  and  un- 

justly, '  did  buy  and  receive,  and  each  of  them  did  buy  and 
receive,  ten  pounds  and  one  half-pound  weight  of  lead,  of 
the  value  of  tliree  shiUings,  and  twenty  pounds*  weight  of 
copper,  of  the  value. of  ten  shillings,  of  the  goo(]s  and  chat- 
tels of  one  T.  O.  J.  then  lately  before  feloniously  stolen, 
taken  and  carried  away  by  one  D.  D.  and  by  one  T.  D., 
they  the  said  B.  and  D.  and  each  of  them,  then  and  there 
well  knowing  the  same  to  be  stolen  and  unlawfully  come 
by,  against  the  form  of  the  statute,  &c.  and  against  the 
Second  count,  peace,  &c.     And  the  jurors,  &c.  do  further  present,  that 
&c.'^er'*'   the  said  B.  C.  and  D.  E.  afterwards,  to  wit,  on  the  same 
valae,  &c.  the  day  ahd  year  aforesaid,  with  force  and  arms,  at^  &c.  afore- 
Uwi  bSof  *"    ^^>  unlawfully,  and  unjustly,  in  a  clandestine  manner,  at 
•nkoown.        under  rates,  prices  and  values,  did  buy  and  receive,  and 
each  of  them  did  buy  and  receive  from  the  aforesaid  D.  D. 
and  T.  D.,  other  ten  pounds  and  one  half-pound  weight  of 
lead,  of  the  value  of  three  shillings   and  other  twenty 
pounds'  weight  of  copper  of  the  value  I'f  ten  shillings,  of  the 
goods  and  chattels  of  the  aforesaid  T.  O.  J    there  lately 
before  feloniously  stolen,  taken,  and  carried  away,  by  cer«- 
'  tain  ill-disposed  persons,  to  the  jurors,  aforesaid  as  yet  un- 
known, they  the  said  B.  C.  and  D.  E.,  and  each  of  them 
then  and  there  well  knowing  the  same  to  have  been  stolen, 
and  unlawfully  come  by,  against  the  form,  &c.  and  against 
the  peace,  &c. 
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RIOTS,  ROUTS,  AND  UNLAWFUL  ASSEM- 
BLIES.* 

Counly  of ^     That  A.  B.  &c«  late  of,  &c.,  C.  D.,  late  Common  form 

(io  unt.)        J  of,  &c  and  E,  F.,  late  of,  &c.  together  JoVi'^rio?*"' 

*  A  RIOT  seems  to  be  a  tumultuous  disturbaDce  of  the  peace,  by  three 
persons  or  more,  assembling  together  of  their  own  authority,  with  an  in- 
tent mutually  to  assist  one  another,  against  any  one  who  shall  oppose 
them,  in  the  execution  of  some  enterprize  of  a  private  nature,  and 
afterwards  actually  executing  the  same  in  a  violent  and  turbulent  ' 
loanner,  to  the  terror  of  the  people,  whether  the  act  intended  were  of 
itself  lawful,  or  unlawful.  1  Hawk.  c.  65.  §  1.  R.  v.  Soley,  1 1  Mod.  1 16. 

A  ROUT  seems  to  be,  according  to  the  general  opinion,  a  disturbance  of 
the  peace,  by  persons  assembling  together  with  an  interition  to  do  a 
thing,  which,  if  it  be  executed,  will  make  them  rioters,  ig  Yin.  Ab. 
(Riots,  &c.) 

AvuBLAWFtJi*  ASSEMBLY,  according  to  theoMntnen  law,  is  said  to  be 
a  disturbance  of  the  peace,  by  persons  barely  assembled  together  with  an 
iotention  to  do  a  thing,  which  if  it  were  executed  would  make  them 
tioten,  hatneither  actually  executing  it,  nor  making  a  motion  towardt  the 
execution  of  it.     1  F^awk.  c.  65. 

But  this  seems'  altogether  much  too  narrow  a  definition.  For  any 
dieting  whatever  of  great  numbers  of  people,  with  such  circumstances 
of  tenor  as  cannot  hut  endanger  the  public  peace,  and  raise/ears  and 
jealounes among  the  Kings  subjects,  seems  properly  to  be  an  unlawful 
^mbly ;  as  where  great  numbers  complaining  of  a  common  grievance 
meet  together,  armed  in  a  warlike  manner,  in  order  to  consult  together, 
concerning  the  most  proper  means  for  the  promotion  of  their  schemes, 
for  DO  one  can  foresee  what  may  be  the  event  of  suck  an  assembly.  4 
Black.  Com.  142.— Russel.  C.  &  M.  351. 

Also  an  assembly  of  a  man's  friends  for  the  defence  of  his  person, 
V^iQH  those  who  threaten  to  beat  him,  if  he  go  to  such  a  market,  or 
^c  like,  is  unlawful  ^  for  he  ought  to  demand  surety  of  the  peace,  and 
not  make  use  of  such  violent  methods,  which  cannot  but  be  attended 
^ith  the  danger  of  raising  tumults  and  disorders  to  the  disturbance  of 
^  public  peace  :  yet  an  assembly  of  a  man*s  friends  in  his  own  house, 
for  the  defence  of  the  possession  thereof  against  those  who  threaten  to 
nuke  an  unlawful  entry  thereinto,  or  for  the  defence  of  his  person 
^iost  those  who  threaten  to  beat  him  therein,  is  indulged  by  law ;  for 
>  man's  house  is  looked  upon  as  his  castle.  1  Hawk.  c.  65,  §  10.  11 
^lod.  1 16.  But  the  like  liberty  is  not  allowed  by  the  law  to  a  man  in 
<i«fence  of  other  property,  as,  ex,  gr,  his  close.  R.  v.  Bishop  of  Bangor, 
»  Rossei.  C.  &  M.  363,  in  notes. 

Other  assemblies  are  declared  unlaufful  by  two  statutes,  especially,  of 

2h 
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with  divers  other  evil  disposed  persons  to  the  Dumber  of 

very  recent  date.  First,  the  60  Geo.  3.  c.  1 .  enacts  that  every  person  who 
shall  be  present  at  any  meeting  or  assembly  for  the  purpose  of  training 
and  drilling  any  other  person  to  the  use  of  arms,  or  the  practice  of  mili- 
tary exercise,  movements,  &c.  or  who  shall  train  or  drill  any  person  to 
such  practices,  &c.,  or  who  shall  aid  and  assist  therein,  without  lawful 
authority  from  his  Majesty,  or  lord-lieutenant,  or  two  justices  of  the 
county,  riding,  &c.  being  legally  convicted  thereof,  (i.  e.by  itul&ctnient 
and  verdict,)  shall  be  liable  to  Bne  and  imprisonment  for  not  exceeding 
two  years.  And  all  persons  so  assembled,  &c.  may  be  detained  and 
committed  for  trial,  unless  sufRciently  bailed  until  next  assizes,  or  sessions 
general  or  quarterly.  But  prosecutions  must  be  commenced  within 
aix  months  after  the  commission  of  the  oflence. 

Secondly,  the  6o  Geo.  3.  c.  6.  which  incorporates,  renews,  and  ex- 
tends the  provisions  of  a  former  statute,  (57  Geo.  3.  c.  I9.)  all  the  en- 
actments of  which  from  sect.  22.  were  still  in  force,  and  enacts. 

First,  That  no  meetings  of  more  than  fifty  persons,  (except  meetings 
holden  in  private  rooms,  and  those  for  returning  members  to  parliament, 
and  county  meetings  called  by  the  lord-lieutenant  or  Gustos  Rotulorum, 
or  sheriff,  or  five  acting  justices  of  the  peace,  or  by  the  major  part  of  the 
grand  jury  at  the  assizes,  or  of  any  city,  borough,  or  town  corporate 
convened  by  the  mayor,  or  other  head  officer,  or  of  any  ward  or  division 
of  a  city  by  the  alderman,  or  other  head  officer  of  such  ward,  &c,)  shall 
be  holden  for  any  public  purposes  {therein  enumerated  paTticulaTly) 
unless  in  separate  parishes  or  townships  ;  and  with  notice  of  at  least  six 
days,  subscribed  by  at  least  seven  resident  householders,  with  their 
names  and  places  of  abode,  of  the  place  and  time  of  holding  such  in- 
tended meeting,  such  place  and  time  being  subject  to  alteration  and  ad- 
journment by  such  justice.     And  nil  persons  (except  members  of  par- 
liament serving  for  the  places  respectively  for  which  such  meetings 
shall  be  holden,  and  voters  for  cities,  &c.  attending  meetings  called  by 
,  mayors,  &c.  of  the  same ;  justices  of  the  peace,  sheriffs,  under  sheriffs, 
constables,  and  other  peace  officers,  and  their  deputies,)  who  shall 
attend  upon  such  meetings  exceeding  the  number  of  fifty  persons,  unless 
they  be  freeholders,  copyholders,  renters,  or  householders  usually  re- 
sident, respectivefy,  shall  be  liable  to  be  tried,  and  if  convicted,  to  be 
fined  and  imprisoned  for  not  exceeding  twelve  calendar  months. 

Meetings  for  purposes  declared  unlawful  by  this  statute,  to  be  dis- 
persed by  proclamation,  after  which  every  person  not  entitled  to  attend^ 
remaining  one  quarter  t^f  an  hour,  shall  be  liable  to  be  seized  by  any 
person  having  a  qualification  to  attend,  to  be  taken  before  a  justice,  com- 
mitted, tried,  and  if  convicted,  transported  as  for  a  felony,  for  not  ex- 
ceeding seven  years.  And  if  such  meeting  do  not  disperse,  a  second 
proclamation  shall  be  made,  and  if  any  twehe  persons  remain  together. 
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ten  and  niore^*  (to  the  jurors  aforesaid  as  yet  unknown)  f 
on,  &a  with  force  and  arms  at,  &c.  aforesaid,  did  unlaw- 
fully,  riotously,  routously,  and  tumultuously,  assemble  and 
gather  together  to  disturb  the  peace  of  our  said  Lord  the 


notwithstanding  such  proclamation,  for  half  an  hour,  such  twelve  or 
more  shall  be  liable  to  similar  proceedings. 

Persons  propounding  or  maintaining  any  proposition  at  such  meet- 
ings, in  subversion  of  the  constitution,  and  required  by  proclamation  to 
disperse,  refusing  so  to  do,  subject  to  similar  proceedings ; — also  persons 
otutrocting  justices,  and  peace  officers,  liable  to  the  same. 

Persons  attending  such  meetings  (except  justices,  magistrates,  and 
peace  officers)  with  arms,  weapons^  &c.  subject  to  trial,  and  if  convicted 
to  line,  and  not  exceeding  two  years*  imprisonment.  Persons  attending 
with  flags,  banners,  drums,  or  other  military  array,  subject  to  a  similar 
paoisbment. 

Other  offences  (especially  respecting  houses  of  resort  for  sedittoua 
parposes)  are  declared  and  punished  by  this  statute,  but  being  subjected 
to  pecuniary  forfeitures,  and  through  the  medium  of  summary  conviction 
before  magistrates  out  of  sessions,  they  do  not  come  regularly  within  our 
observation  in  this  place. 

*  Therefore  on  an  indictment  for  a  riot  against  three  or  more,  if  a 
mdict  acquit  all  fnU  two,  and  find  them  guilty,  it  is  repugnant  and  void, 
unless  the  indictment  charge  them  with  having  made  such  riot  together 
wtk  dkocTi  other  persons  unknown :  for  otherwise  it  appears  that  the  de- 
fendants are  found  guilty  of  an  offence  whereof  it  is  impossible  that  they 
iboold  be  guilty,  for  there  can  be  no  riot  where  there  are  no  more  than 
two  persons.  sHawk.  c.  47.  And  let  it  be  observed,  that  though  women 
are  amenable  to  the  law  as  rioters,  infants  of  both  sexes,  under  the  years 
of  discretion,  are  not.     1  Hawk.  c.  65. 

t  So  where  six  were  indicted  for  a  riot,  and  two  of  them  died  before 
trial,  two  were  acquitted,  and  two  only  found  guilty,  yet  judgment  was 
given  upon  this  verdict,  for  by  Lord  Mantfieldihey  must  have  been  found 
gnilty  with  one  or  both  of  those  who  had  not  been  tried,  or  it  could  not 
bavebeeo  a  not.    S  Burr.  R.  1S62.     K.  ▼.  Scott. 

If  a  number  of  persons  being  met  together  at  a  fair  ormarket,  or  any 
<»ther  bwful  or  innocent  occasion,  happen  on  a  sudden  quarrel  to  fall 
together  by  the  ears,  they  are  not  guilty  of  a  riot,  but  of  sudden  affray 
ooly,  of  which  none  are  guilty,  but  those  who  actually  engage  in  it, 
btQuse  the  design  of  their  meeting  was  innocent  and  lawful,  and  the 
"^^bieciaeiit  breach  of  the  peace  happened  vneipectedly  wtthont  any  pre- 
^  ioteotioD  concerning  it.     1  Hawk.  c.  6i6« 

2h2 
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King ;  *  and  being  so  then  and  there  assembled,  and  ga« 
thered  together,  f  did  then  and  there  make  great  noisesi 
riot,  tumult,  and  disturbance,  and  then  and  there  unlawfully, 
riotously,  routously,  and  tumultuously,  remained  and  con« 
tinned  together  making  such  noises,  riot,  tumult,  and  dis- 
turbance^ for  a  long  space  of  time,  to  wit,  for  the  space  of 
six  hours  and  more,  then  next  following,  to  the  great  terror 
and  disturbance  j:  not  only  of  the  liege  subjects  of  our  said 
Lord  the  King,  there  and  thereabouts  inhabiting,  residing, 

*  It  is  said,  that  an  indictment  for  a  riot  mast  alledge  for  what  pu^ 
pose  the  rioters  assembled,  that  the  court  may  judge  whether  it  was 
lawful,  or  not.    R.  y.  Golston,  Ld.  Raym.  1210. 

t  Yet  it  is  said,  that  if  persons  innqcently  assembled  together,  do  after- 
wards upon  a  dispute  happening  to  arise  among  them,  form  themselves 
^  Into  parties,  with  promises  of  mptual  assistance,  and  then  make  an  affraj, 

they  are  guilty  of  a  riot,  because,  upon  their  confederating  together  with 
an  intention  to  break  the  peace,  they  may  as  properly  be  said  to  be  as- 
sembled together  for  that  purpose  from  the  time  of  such  confederacy,  ai 
if  their  first  coming  together  had  been  on  such  a  design.     Ibid. 

Also  it  seems  to  be  certain,  that  if  a  person,  seeing  others  actually  en- 
gaged in  a  riot,  do  join  himself  unto  them,  and  assist  them  therein,  he  is 
as  much  a  rioter  as  if  he  had  at  first  assembled  with  them  for  the  same 
purpose,  inasmuch  as  he  has  no  pretence  that  he  came  innocently  into 
the  company,  but  appears  to  have  joined  himself  unto  them,  with  an 
intention  to  second  them  in  the  execution  of  their  unlawful  enterprize ; 
and  it  would  be  endless,  as  well  as  superfluous,  to  examine  whether 
every  particular  person  engaged  in  a  riot,  were  in  trnth  one  of  the  first 
assembly,  or  actually  had  a  previous  knowledge  of  the  design  thereot 
Ibid. 

It  hath  been  holden,  that  the  enterprize  ought  to  be  accompanied 
with  some  offer  of  violence,  either  to  the  person  of  a  man,  or  to  his  pos- 
sessions, as  by  beating  him,  or  forcing  him  to  quit  the  possession  of  his 
lands  or  goods,  or  the  like ;  and  from  hence  it  seems  to  follow,  that 
penons  riding  together  on  the  road  with  unusual  weapons,  or  other- 
wise assembling  together  in  such  a  manner  as  is  apt  to  raise  a  terror  id 
the  people,  without  any  oflTer  of  violence  to  any  one  in  respect  either  of 
his  person  or  possessions,  are  not  properly  guilty  of  a  riot,  but  only  of 
an  unlawful  assembly.     1  Hawk.  c.  65.  §  4. 

X  However,  it  seems  clearly  to  be  agreed,  that  in  every  riot  there  mast 
be  some  circumstances  either  of  actual  force  or  violence,  or  at  least  of  an 
apparent  tendency  thereto,  as  are  naturally  apt  to  strike  a  terror  Into  th* 
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and  being;  but  of  all  the  other  liege  subjects  of  our  said 
Lord  the  King,  there  passing  and  repassing  in  and  along 
the  public  streets  and  King's  common  highways  there^  in 
contempt  of  our  said  Lord  the  King  and  his  laws,  and 
against  the  peace  of  our  said  Lord  the  King,  his  crown  and 
dignity. 

Counit/  of •%      That  on,  &c.  and  long  before  that  For  a  root  in  a 

(to  wit.)        /time,  A.  B.  and  C.  D.  were  the  pro-  ^^^^\,  ^n. 
prietors  and  managers  of  a  certain  theatre  or  play-house,  p^  the  dit- 

situate  in  the  parish  of in  the  town  of  M.  and  JJ.tor!° "  - 

county  of  L.,  and  then  and  there  had  lawful  power,  licence 
and  authority,*  from  time  to  time^  for  the  space  of 

people,  as  the  show  of  armour,  threatening  speeches,  or  turbulent  ges- 
tures.   1  Hawk.  c.  65, 

For  an  assembly  may  meet  together  with  such  circumstances  of  terror, 
as  to  be  "  a  riot."     2  Salk.  594. 

And  every  such,  oflfenoe  must  be  laid  to  be  done /oMtf /error  o/ Me 
people,     1  Hawk.  c.  65. 

*  Among  the  descriptions  of  vagrants  described  by  17  Geo.  S.  c.  5. 
>re  **  common  players  of  interludes,  and  all  persons  who  shall  for  hire, 
gain,  or  reward,  act,  represent,  or  perform,  or  cause  to  be  acted,  &c. 
any  interlude,  tragedy,  comedy,  opera,  play,  farce,  or  other  entertain- 
ment of  the  stage,  or  any  part  therein,  not  leing  authorized  hy  law. 

But,  by  28  Geo.  3.  c.  30,  "  it  shall  be  lawful  for  the  justices  at  the 
g^eral  or  quarter  sessions,  at  their  discretion,  to  grant  a  licence  to  any 
person  making  application  for  the  same  by  petition  for  the  performance 
of  any  mch  plays  or  entertainments  of  the  stages,  as  are,  or  shall  be 
represented  at  the  licensed  theatres  in  Westminster,  or  have  been  sub- 
mitted to  the  inspection  of  the  lord  chamberlain  as  aforesaid,  at  any 
place  within  their  jurisdiction,  or  within  any  city,  town,  or  place, 
silaate  within  the  limits  of  the  same,  for  any  time  not  exceeding  sixty 
dsyt,  to  commence  within  the  then  next  six  months,  and  to  be  within 
such  four  months  as  shall  be  specified  in  the  said  licence,  so  as  there  be 
only  one  licence  in  use  at  the  same  time,  within  the  jurisdiction  so  given, 
and  so  as  such  place  be  not  within  twenty  miles  of  London  or  WesU 
minster,  or  eight  miles  of  any  patent  or  licensed  theatre^  or  ten  miles 
of  the  residence  of  the  king ;  or  of  any  place  within  the  same  jurisdiction^ 
at  which,  within  six  months  preceding,  a  licence  under  this  act  shall 
bate  been  had  and  exercised ;  or  within  fourteen  miles  of  either  of  the 
wiversities ;  or  within  twomiles  of  the  outward  limits  of  any  city,  town, 
or  place,  having  peculiar  jurisdiction  3  and  so  also,  as  no  licence  under 
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days,  via.  firam  the day  of in  the  year,  &c. 

to  the day  of in  the  same  year,  to  shew, 

exhibit,  present,  and  perform,  within  the  said  theatre,  such 
certain  plays  and  entertainments  of  the  stage,  as  had  then 
theretofore  been  represented  at  the  licenced  theatres,  in  the 
city  of  Westminster,  &c.,  and  to  hire  and  keep  such  and  so 
many  players  and  persons  to  act  tragedies,  comedies,  and 
plays,  within  the  said  theatre,  as  they  should  think  con- 
venient and  necessary,  and  such  persons  to  permit  and  con- 
tinue at  and  during  the  pleasure  of  the  said  proprietors  and 
managers  from  time  to  time  to  act  tragedies,  comedies,  and 
plays,  within  the  same,   peaceably  and  quietly,   without 
impeachment  or  impediment  of  any  person  or  persons  what- 
soever, to  wit,  at  M.  aforesaid,  in  the  said  county  of  L.,  and 
the  jurors,  aforesaid,  &c.  That  on  the  said,  &c.  P.  Q.  gentle- 
man, was  a  person  who  used  and  followed  the  profession  of 
a  player,  and  then  was,  and  long  before  that  time  had  been 
privileged,  kept,  and  retained  as  a  player,  in  the  way  of  his 
said  profession,  by  the  said  A.  B.  on  behalf  of  himself,  and 
'  C.  D.  aforesaid^  being  such  proprietors  and  managers  as 
aforesaid,  for  and  during  a  certain  time  not  then  expired, 
at  and  for  a  certain  remuneration  or  reward,  therefore  pay- 
able by  them  the  said  proprietors  and  managers,  to  the  said 
P.  Q.  when  and  so  often  as  he  should  act  and  perform  any 
part  in  any  of  the  said  tragedies,  comedies,  or  plays  as 
aforesaid,  at  M.  aforesaid,  and  that  the  said  P.  Q.  then, 


this  act  shall  have  heen  had  and  exercised  at  the  same  place  within  eight 
months  then  next  preceding.  §  1. 

But  DO  such  licence  shall  be  granted  to  be  exercised  within  any  city, 
town,  or  place,  having  peculiar  jurisdiction,  unless  proof  be  made  that 
the  majority  of  the  justices  acting  for  such  place  have  at  a  public  meetiog 
signed  their  consent;  or  unless  an  express  condition  be  therein  inserted, 
that  the  same  shall  not  be  valid  until  approved  by  the  majority  of  the 
justices  of  such  place,  at  a  meeting  holden  expressly  for  that  purpose.  §  8. 

Nor  shall  such  licence  be  granted  by  the  justices  within  any  city, 
town,  or  place,  unless  notice  shall  have  been  given  by  the  person  apply- 
ing for  such  licence,  three  weeks  before  such  application  to  the  mayor, 
bailiff,  or  other  chief  civil  officer  of  such  place,  of  nich  intended  appli- 
cation. §  3. 
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and  for  divers,  to  wit,  ten  years  then  last  past,  sought  his 
living,  and  sustained  himself  and  his  family  by  his  said  pro- 
fession  and  character  of  a  player,  and  thereby  gained  and 
acquired  sundry  great  gains,  and  a  comfortable  subsistence 
for  himself  and  his  family.  And  the  jurors  aforesaid,  8ic. 
further,  8ic.  that  on  the  said,  &c.  a  certain  old  play  called 
Venice  Preserved,  which  said  play  of  Venice  Preserved  had 
then  been  represented  for  many,  to  wit,  fifty  and  more 
years,  at  the  licensed  theatres,  in  the  city  of  Westminster 
aforesaid,  was  appointed  by  the  said  A.  B.  and  C.  D.  pro- 
prietors and  managers  aforesaid,  to  be  presented  that  day 
at  and  in  the  said  theatre  at  M.  aforesaid,  and  that  the  said 
P.  Q.  as  such  player  as  aforesaid,  was  appointed  by  the  said 
A.  B.  and  C.  D.  to  play  and  perform  a  certain  part  in  the 
said  play,  called  and  distinguished  by  the  name  of  Jaffier. 
And  the  jurors  aforesaid,  &c.  that  E.  F.,  G.  H.,  K.  L^ 
Ithe  defendants']  with  divers  other  evil  disposed  persons  to 
the  jurors  aforesaid  as  yet  unknown,  with  force  and  arms, 
on  the  said,  &c.  at,  &c.  aforesaid,  did  unlawfully,  riotously, 
and  routously  assemble  and  gather  together  in  the  said 
theatre,  to  disturb  the  peace  of  our  said  Lord  the  King, 
and  being  so  assembled  and  g^athered  together  in  the  said 
theatre,  then  and  there  unlawfully,  wickedly,  riotously, 
routously^  at  and  in  the  said  last  mentioned  theatre  or  play- 
house, made  and  raised  a  loud  hissing,  and  caused  and  pro- 
cured to  be  made  and  raised  a  great  noise,  rout,  •  tumult, 
and  disturbance,  and  thereby  then  and  there  unlawfully, 
routously,  tumultuously  and  turbulently  prevented  and 
hindered  the  said  P.  Q.  from  playing  and  performing  the 
said  part  of  Jaffier,  in  the  said  play  called  Venice  Preserved,* 
and  then  and  there  wholly  obstructed  and  prevented  the 


*  It  was  reccDtly  laid  down,  that  although  the  audience  at  a  theatre 
have  a  right  to  express  their  disapprobation  of  any  performance  or  actor, 
exciting  their  displeasure  at  the  moment;  yet,  if  a  number  of  persons  go 
thither  unlh  an  intention  to  make  a  disturbance  and  render  the  perform- 
ance inaudible,  though  they  offer  no  actual  violence  to  the  house,  or 
any  person  there,  they  will  be  guilty  of  a  riot,  or,  according  to  the 
foregoing  definttions,  a  rout,    2  Gampb.  358. 
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performance  of  the  said  play,  there  in  the  said  last  mentioned 
theatre,  without  the  consent  aqd  against  the  will  of  the  said 
A.  B.  and  C.  D.  then  proprietors  thereof;  and  then  and 
there  also,  unlawfully,  riotously,  routously,  tumultuou&ly, 
and  maliciously  assayed  and  endeavoured  to  forces  compel, 
and  oblige  the  said  A.  B.  and  C.  D.  such  proprietors  and 
managers  as  aforesaid,  against  the  wills  of  the  said  A.  B.  and 
C.  D.  io  discharge  the  said  P.  Q.  without  his  consent,  and 
against  his  will,  from  his  said  retainer  and  employment  of  a 
player,  at  the  said  last  mentioned  theatre,  and  wholly  to  dis- 
miss him  therefrom;  by  means  whereof  the  said  P.  Q.  hath 
ever  since  that  time  hitherto  remained  wholly  unemployed  in 
his  aforesaid  retainer  and  employment,  and  hath  wholly  lost 
and  been  deprived  of  great  gains,  which  would  otherwise 
have  accrued  to  him  therefrom,  to  wit,  at,  8ic.  aforesaid, 
in  contempt  of  our  said  Lord  the  King  and  his  laws,  to  the 
manifest  injury  and  empoverishment  of  the  said  P.  Q.  in  his 
said  profession  and  way  of  livelihood,  to  the  great  loss  and 
injury  of  the  said  then  proprietors  and  managers  of  the  said 
theatre,  to  the  evil  and  pernicious  example.  Sec.  and  against 
the  peace,  &c. 


Fornnlawfally  Couniy  of  .•••••  7  That  A*  B.  late  of,  &jC.  {and  other  de-> 
assembling  in  ^/q  ||;i7,)        SfendontSf)  with  divers  other  persons  to 

manner,  bang-  the  jurors  aforesaid  as  yet  unknown,  to  the  number  of  forty 
acibbe**and°  ^^^  more,  being  of  unruly  and  turbulent  tempers  and  dis- 
threateniDg  to  positions,  and  unlawfully  and  wilfully  intending  to  disquiet, 
asThey  served  ^'^turb,  and  terrify  one  P.  Q.  a  subject  of  our  Lord  the 
the  dAgj.        the  King,  on,  &c.  with  force  and  arms,  at,  &c.  unlawfully, 

wilfully  and  riotously,  did  asseipble  and  meet  together, 
with  intention  to  break  and  disturb  the  peace  of  our  said 
Lord  the  King,  and  being  so  assembled  as  aforesaid,  a 
certain  wooden  gibbet  in  a  common  highway  there  called 
the  Green  Lane,  and  near  to  the  dwelling-house  of  the  said 
P.  Q.  unlawfully,  riotously,  routously  and  contemptuously, 
did  erect,  and  a  certain  figure  or  effigy  resembling  a  man, 
then  and  there  unlawfully,  riotously,  routously,  and  con- 
temptuously did  bang  and  affix  to  the  said  gibbet,  and  did 
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then  and  there  threaten,  that  <<  if  they  had  the  said  P.  Q. 
they  would  serve  him  as  they  served  the  said  effigy/'- and 
did  then  and  there  unlawfully,  riotously,  routously,  and 
contemptuously  make  a  very  great  noise  and  disturbance  for 
the  space  of  sevei^al,  to  wit,  four  hours  then  next  following 
and  upwards,  to  the  great  damage,  terror  and  affrightment 
of  the  said  P.  Q.,  to  the  great  terror  of  all  the  king's  sub* 
jects  then  and  there  being  and  passing,  in  contempt,  &c. 
to  the  evil,  &c.  and  against  the  peaces  &c. 


SOLICITATIONS  TO  COMMIT  OFFENCES.* 

Omnty  of -^     That  C.  F.  late  of  the  parish  of  ... .  For  soliciting 

{to  wit,)        J  in  the  county  of pawnbroker,  on  embezzle  hL 

the day  of,  &c.  at,  &c.  did  wickedly  and  imlawfuUy  master^  goods 

(and  feloniously^)  solicit  and  incite  one  H.  D.  a  menial 

servant  of  one  D.  W.  of aforesaid,  gentleman,  to 

take,  embezzle,  and  steal  a  certain  number,  to  wit,  seven 
of  linen  napkins  of  the  value  of  fourteen  shillings,  of  the 
goods  and  chattels  of  his  master,  the  said  D.  W.  and  to  de- 
liver to  him  the  said  C.  F.  the  said  seven  linen  napkins,  to 
the  great  damage  of  his  said,  8cc.  to  the  evil  example,  &c 
and  against  the  peace,  &c. 


County  of ^     That  T.  B.  late  of,  &c.  on,  &c.  at.  For  koiicitiiiir 

{to  wit,)        J  Sac  aforesaid,  falsely,  subtly,  and  un-  toembezaic^ 
lawfully  did  solicit,  incite,  and  persuade  one  H.  N.  an  ap-  h'n  mastei'« 
prentice  to  W.  R.  of  the  same  parish  and  county,  grocer, 
secretly  and  clandestinely  to  take  and  embezzle  divers  goods 

*  It  has  been  observed  in  a  former  page,  that  an  attempt  to  commit 
a  felony,  or  a  misdemeanour,  is  itself  a  misdemeanour,  and  indictable  at 
common  law.  The  soliciting  another  lb  commit  similar  offences,  stands 
in  the  same  predicament,  and  is  liable  to  similar  prosecutions;  and  it  is 
immaterial  whether  the  solicitation  succeed,  or  not ;  the  Intention,  and 
not  the  accomplishment,  constituting  the  ofl'ence. 

t  It  has  not  been  usual  in  indictments  for  soliciting  felonies,  to  insert 
the  word  "feloniously,''  but  Mr.  Chitty  makes  a  doubt  whether  it  be 
not  necessary,  3  Chit.  C.  L.  993. 
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and  chattels  of  the  said  W.  R.  and  to  give  and  deliyer  such 
goods  and  chattels  to  him  the  said  T.  B.  And  that  the  said 
T.  B.  afterwards,  to  wit,  on  the  said,  8cc.  at,  &c.  aforesaid, 
ten  pounds  of  sugar,  of  the  value  of  fifteen  shillings,  of  the 
goods  and  chattels  of  the  said  W.  R.  by  the  said  H*  N.  then 
lately  before^  on  the  same  day  and  year  aforesaid,  by  the 
solicitation,  incitement,  procurement,  and  persuasion  of  the 
said  T.  B.  taken  and  embezzled,  then  and  there  falsely, 
knowingly,  subtly,  and  unlawfully  did  receive,  obtain  and 
have  of,  and  from,  the  said  H.  N.  to  the  great  damage  of 
the  said  W*  R.  to  the  evil  example,  &c.  and  against  the 
peace,  8cc. 


For  loliciting    Coujity  of 1      That  A.  B.  of,  &c.  in  the  county  of 

mitTJendrn?  ('»  »f '"'•)         S cordwainer,  being  a  person  of 

to  commit        a  most  wicked,  lewd,  and  abandoned  mind  and  disposition, 

h\S^^  ^        <^d  devising  and  intending  to  vitiate  and  corrupt  the  morals 

•  of  one  C.  D.,  and  to  stir  up  and  excite  in  his  mind,  filthy, 

lewd,  and  unchaste  desires,  and  inclinations,  on  the 

day  of at  the  parish  of in  the  county  of. .  • . . . 

aforesaid,  did  wickedly,  and  unlawfully  solicit,  invite,  and 
endeavour  to  persuade  the  said  C.  D.  to  permit  and  sufier 
him  the  said  A.  B.  then  and  there  feloniously  and  wickedly 
to  commit  and  do  that  detestable  and  abominable  crime, 
called  Buggery,  with  the  said  C.  D.,  against  the  order  of 
nature,  to  the  great  displeasure  of  Almighty  God,  to  the 
great  damage  of  the  said  C.  D.,  and  against  the  peace.  Sue. 


For  sol ici ling 
a  wnmao  to 
commit  per- 
jury,  by 
iwearini^  a 
child  to  an 
innocent 
penon.* 


County  of -i^     That  A.  B.,  late  of,  &c.  being  a  wicked 

(to  wit.)  /andevil-disposcdperson,andmindingand 
intending  great  injury  to  one  CD.  of,  &c.  a  good  and  valu- 
able subject  of  our  said  Lord  the  King,  and  unjustly  to  cause 


*  To  solicit,  or  attempt  to  persuade,  a  witness  to  swear  fidsely,  though 
such  solicitation  be  inefiectual,  is  a  misdemeanour  at  ooaioion  Itw. 
1  Hawk.  c.  69., 
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and  procure  him  to  be  put  to  great  charges  and  expence 
of  his  monies,  and  to  give  security  for  the  maintenance  of  a 
child,  of  which  one  £.  F.  spinster  was  on,  &c.  pregnant, 
and  which,  by  the  laws  of  this  realm,  was  likely  to  become  a 
bastard,  did  on  the  same,  &c*  aforesaid,  at,  &c  aforesaid, 
unlawfully,  and  wickedly  solicit,  instigate,  persuade,  and 
procure  the  said  £.  F.  to  go  before  one  of  the  justices  of  our 
said  Lord  the  King  assigned,  &c.  and  that  she  the  said  E.  F» 
in  consequence  of  such  solicitation,  instigation,  persuasion, 
and  procurement,  did  go  in  her  own  proper  person  before 
G.H.  oneof  the  justices  of  our  said  Lord  the  King,  assigned, 
&c.  and  then  and  there  did,  8cc.  Istate  the  JUiatuniy']  whereas 
in  truth  and  in  fact,  he  the  said  A.  B.  at  the  time  when  he 
so  endeavoured  to  persuade,  solicit,  and  instigate  the  said 
£.  F.  to  make  oath  and  swear  as  aforesaid,  then  and  there 
well  knew  that  the  said  C.  D.  would  be  put  to  great  charges 
and  expence  of  his  monies,  if  she  the  said  £•  F.  would 
swear  as  aforesaid ;  and  whereas  in  truth  and  in  fact,  he 
the  said  A.  B.  at  the  said  time  when  he  so  endeavoured  to 
pursuade,  solicit,  and  instigate  the  said  E.  F.  to  make  oath 
and  swear  as  aforesaid,  had  no  reasonable  or  probable 
cause  whatsoever  to  suspect  or  imagine  that  the  said  C.  D. 
was  the  father  of  such  child,  but  on  the  contrary  thereof 
the  said  A.  B.  was  then  and  there  informed  by  the  said 
E.  F.  that  he  the  said  A.  B.  was  the  father  of  such  child, 
of  which  she  the  said  E.  F.  was  so  pregnant  as  aforesaid ; 
and  whereas  in  truth  and  in  fact,  she  the  said  E.  F.  never 
told  or  informed  him  the  said  A.  B.  that  the  said  C.  D. 
was  the  father  of  such  child;  and  whereas  in  truth  and  in 
fact,  be  the  said  A.  B.  so  wickedly  and  unlawfully  endea^ 
voured  to  persuade,  solicit,  and  instigate  the  said  E.  F.  to 
swear  as  aforesaid,  in  order  that  he  the  said  A.  B.  might  be 
exonerated,  freed,  and  discharged  from  divers  expences 
which  might  accrue  to  him  as  being  the  father  of  such 
child,  after  the  same  should  be  born  of  the  body  of  her  the 
said  E.  F.  in  contempt,  &c.  to  the  evil  and  pernicious  ex- 
smple,  &c.  and  against  the  peace,  &c. 
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a  wiipets  to 
wiibbold  evi- 
dence against 
a  person  in- 
dicted. 


For  soliciting   County  of *)      That  on,  &c.  a  certain  writ  of  our 

{to  ivit.)  5  said  Lord  the  King  called  a  supbcrm 
ad  testificandum,  had  been  and  was  duly  issued  and  tested 
by  and  in  the  name  of  P.  Q.  of,  &c.  at,  &c.  the  same  day 
and  year  aforesaid,  the  said  P.  Q.  then  and  there  bemg 
custos  rotulorum  in  and  for  the  said  county,  which  said 
writ  was  directed  to  B.  B.  and  D.  D.,  by  which  said  writ 
our  said  Lord  the  King  commanded,  &c,  [recite  the  xvrii^ 
And  the  jurors,  &c.  do  further  present,  that  a  copy  of  the 
said  writ  was  on,  &c.  at,  &c.  duly  served  on  the  said  H.  H. 
who  then  and  there  had  notice  to  appear  and  give  evidence 
according  to  the  exigency  of  such  writ,  and  that  the  evi- 
dence of  said  H.  H.  at  the  time  of  issuing  the  said  writ, 
and  from  thence  until  and  upon  the  said,  &c.  therein  men- 
tioned, was  material  and  necessary  to  have  been  given 
before  the  said  grand  jury  on  the  said  bill  of  indictment,  so 
to  be  preferred  against  the  said  A.  B.  as  aforesaid,  and  that 

at  the  sessions  of  the  peace  holden  at aforesaid,  in 

and  for  the  said  county  of on,  &c.  aforesaid,  such 

bill  of  indictment  was  preferred  against  the  said  A.  B.  to 
and  before  a  certain  grand  jury  then  and  there  duly  as- 
sembled in  that  behalf.  And  the  jurors,  &c.  do  further 
present,  that  A.  B.  late  of,  &c.  being  an  evil  disposed  per- 
son, and  contriving  and  intending  to  obstruct  and  impede 
the  due  course  of  justice,  on,  &c.  at,  &c.  unlawfully  and 
tinjustly  solicited,  persuaded,  and  prevailed  upon  the  said 
H.  H.  to  absent  himself  from  the  said  sessions  of  the  peace;, 
holden  as  aforesaid,  and  not  to  appear  there  before  the  jus- 
tices then  and  there  assembled,  to  testify  the  truth  and  give 
evidence  before  the  said  grand  jury  on  the  said  bill  of  in- 
dictment, so  preferred  against  the  said  A.  B.  as  aforesaid,* 
(and  the  said  H.  H.  in  consequence  of  such  solicitation  and 
persuasion,  did  not  so  appear  and  give  evidence  according 
to  the  exigency  of  said  writ;)  to  the  great  obstruction, 


*  This  is  aa  ofifencc  indictable  at  common  law.  i  Hawk.  c.  SI. 
The  mere  attempt  to  stifle  evidence  is  criminal,  though  the  persuasion 
should  not  succeed,  on  the  general  principle  that  an  incitement  to  com- 
mit  any  crime  is  itself  criminal.    6  East,  464. 
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hinderance,  and  delay  of  public  justice,  in  contempt,  &c.  to 
the  evil,  &c.  and  against  the  peace,  &&  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  ^rther  present, 
that  on  the  said,  &c.  a  certain  other  writ  of  our  said  Lord 
the  King  had  duly  issued,  directed  to  the  said  B.  B.  and 
D.  D.  by  which  said  last  mentioned  writ,  our  said  Lord 
the  said  King  commanded  the  said  B.  6.,  and  D.  D.,  that, 
&c.  [recite  the  writ.']  And  the  jurors,  &c.  do  further  pre- 
sent, that  the  evidence  of  the  said  H.  H.  at  the  time  of 
issuing  the  said  last  mentioned  writ,  and  from  thence  until, 
and  upon  the  said,  &c.  therein  mentioned,  was  material 
and  necessary  to  have  been  given  before  the  said  grand 
jury  in  the  said  bill  of  indictment,  so  to  be  preferred  against 
the  said  A.  B.  as  aforesaid.  And  the  jurors,  &c.  do  fur- 
ther present,  that  the  said  A.  B.  being  an  evil  disposed 
person,  &c.  [Same  as  first  county  saying  **  endeavoured  to 
dissuade^"  ^c  and  emitting  the  allegation  that  the  solicitation 
was  successful} 


so. 


County  of -%      Tliat  A.  B.  late  of,  &c.  being  a  per-  For  soliciting 

(to  wit.)  I  son  of  an  evil,  seditious,  and  turbulent  *"*^  '"^^'J'^^ 

,       ^  '*  ,  persons  lo 

disposition,  and  maliciously  intending  and  endeavouring  to  make  a  riot, 
break  the  peace  and  to  disturb  the  tranquillity,  good  order,  pe^Jjad^njc'  ^ 
and  government  of  this  realm,  and  to  endanger  the  persons  them  «o  assem* 
and  property  of  a  great  number  of  his  Majesty's  quiet  and  quence  of 
peaceable  subjects,  on,  &c.  and  on  divers  other  days  and  ^^^^  ^^^^  ^'* 

times  between  that  day  and  the  first  day  of in  that 

year,  at,  &c.  aforesaid,  unlawfully,  wickedly,  and  mall- 
ciouslv'  intended,  devised  and  endeavoured  as  much  as  in 
him  lay  to  raise  and  create,  insurrections,  riots,  and  tumults 
within  this  realm  for  the  disturbance  of  his  Majesty's  peace, 
and  to  the  great  terror  and  annoyance  of  his  liege  and 
peaceable  subjects.  And  that  the  said  A.  B.  in  prosecution 
of  his  said  wicked  intention  and  purpose,  and  for  the  effect- 
ing and  accomplishing  thereof  on  the  said,  &c.  and  on  the 
said  other  days  and  times  at,  &c.  aforesaid,  with  force  and 
arms  unlawfully,  wickedly,  and  maliciously  solicited,  in- 
cited;  encouraged,  and  as  much  as  in  him  lay  endeavoured 
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and  laboured  to  persuadei  instigatey  and  prevail  on  ix^en 
other  liege  subjects  of  our  said  Lord  the  King,  whose 
names  to  the  jurors  aforesaid  are  as  yet  unknown,  inhabit- 
ing in  the  said  parish  of  C.  and  in  the  neighbourhood  of 
the  same,  with  force  and  arms  unlawfully,  riotously,  and 
tamultuously  to  assemble  and  gather  together  to  disturb 
.  the  peace  of  our  said  Lord  the  King,  and  to  injure  and 
annoy  a  great  number  of  the  peaceable  subjects  of  our  said 
Lord  the  King  in  their  persons  and  properties,  and  that  by 
means,  and  in  pursuance,  of  the  said  wicked  solicitations, 
instigations,  and  endeavours  of  the  said  A,  B.  a  great  num- 
ber of  persons,  to  the  number  of  one  hundred  and  more  to 
the  jurors  aforesaid,  as  yet  unknown,  afterwards,  to  wit,  on, 
&c.  with  force  and  arms  at,  &c.  aforesaid,  unlawfully, 
riotously,  routously,  and  tumultuously  assembled  and  ga- 
thered together  to  disturb  the  peace  of  our  said  Lord  the 
King,  and  being  so  assembled  and  gathered  together,  did 
then  and  there  unlawfully,  riotously,  routously  and  tumul- 
tuously continue  together  in  a  riotous  and  tumultuous  man- 
ner for  a  long  time,  that  is  to  say,  for  the  space  of  two 
hours  then  next  following,  and  during  all  that  time  com- 
mitted many  great  violent  and  enormous  outrages  in 
breach  of  the  peace  of  our  said  Lord  the  King,  to  die  very 
great  terror,  disturbance,  and  grievance  not  only  of  many 
of  his  said  Majesty's  quiet  and  peaceable  subjects  then  in- 
habiting and  residing  there,  but  also  of  all  other  of  his  said 
Majesty's  quiet  and  peaceable  subjects  then  and  there  pass- 
ing and  repassing  in  and  about  their  lawful  afiairs  and 
business,  in  contempt  of  our  said  Lord  the.  King,  in  open 
violation  of  the  laws,  good  order  and  government  of  this 
realm,  to  the  evil  and  pernicious  example,  &c:  and  against 
Second  coant,  the  peace,  &c.     And  the  jurors,  &c.  do  further  present, 

accaai"uBeiD-    ^^^  ^^^  ^^^  ^*  ^*  ^^^g  ^^^^  person  as  aforesaid,  and  un- 
blio;.  lawfully,  maliciously  and  wickedly  devising,  intending  and 

endeavouring  again  to  disturb  the  peace  of  our  said  Lord 
the  King,  and  to  cause  other  insurrections^  riots,  and 
tumults  within  this  realm,  to  the  great  terror,  annoyance, 
and  disturbance  of  Ixis  Majesty's  liege  and  peaceable  sub- 
jects, afterwards,  to  wit,  on  the  said,  &c.  fttf  &c.  aforesaid, 
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unlawfidly,  wickedlyi  and  maliciously  solicited,  incited^ 
stirred  up,  and  as  much  as  in  him  lay  endeavoured  and 
laboured  to  persuade  a  great  number  of  other  liege  subjects 
of  our  said  Lord  the  King,  whose  names  to  the  jurors 
aforesaid  are  as  yet  unknown,  with  force  and  arms  unlaw- 
fully, riotously  and  tumultuously  to  assemble  and  gather 
together  to  disturb  the  peace  of  our.said  Lord  the  King,  and 
to  terrify,  annoy,  disturb,  and  injure  many  other  of  hi^ 
said  Majesty's  liege,  peaceable,  and  quiet  subjects,  in  con- 
tempt, &c.  in  open  violation  of  the  laws,  good  order,  and 
government  of  this  realm,  to  the  evil  and  pernicious  ex- 
ample, 8cc.  and  against  the  peace  &c. 


County  of ^      That  A.  B.  late  of,  &c.  being  a  per-  For  soliciting 

{to  wit.)        /son  of  a  wicked  mind  and  disposition,  i^^*e*^"|[|i° 
and  having  no  regard  for  the  laws  and  statutes  of  thisdom. 
realm,  nor  fearing  the  pains  and  penalties  therein  con- 
tained, within  twelve  months  next  before  the  taking  of  this     ' 
mquisition,  that  is  to  say,  on,  &c.  with  force  and  arms,  at, 
&c  aforesaid,  unlawfully  did  contract  with  one  C.  D.,  he 
the  said  C.  D.  then  and  there  being  a  manufacturer,  work- 
man, and  artificer  of  Great  Britain,  in  the  manufacture  of 
weaving  linen  cloth,  then  and  there  being  a  manufacture 
of  Great  Britain,  to  go  out  of  this  kingdom  of  Great  Bri- 
tain into  a  certain  foreign  country  called  America,  such 
foreign  country  not  then  being  within  the  dominions  of,  or 
belonging  to,  the  crown  of  Great  Britain,*  in  contempt, 


*  By  5  Geo.  1.  c.  87*  if  any  person  shall  contract  with,  entice,  or 
M/tcs/,  any  artificer  in  wood,  iron,  steel,  brass  or  other  metal,  ciock- 
malier,  watch-maker,  or  any  other  arttlicer  of  Great  Britain,  to  go 
into  foreign  countries  out  of  the  King's  dominions,  and  shall  he  con- 
victed thereof,  upon  indictment  or  information,  in  any  of  the  courts  at 
Westminster,  or  at  the  assizes,  or  t/uarler  testions,  he  shall  be  fined  apy 
turn  not  exceeding  100/.  for  the  first  offence,  and  shall  be  imprisoned 
three  months,  and  till  the  fine  be  paid ;  and  if  any  person  having  beeo 
once  convicted  shall  offend  again,  he  shall  be  fined  at  the  discretion  of 
^  oomt,  and  imprisoned  twelve  months,  and  till  the  fine  be  paid.  $  I . 
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&C   and  against  the  form,  *  &c.  and  against  the  peace, 
flecbnd  count.  &c*    And  the  jurors  aforesaid,   do  fiirther  present,  that 

*  By  the  S3  Geo.  2.  c.  13.  "  if  any  person  shall  contract  with,  or 
endeavour  to  persuade  or  seduce  any  artificer  iu  the  manufactures  of 
Great  Britain  to  go  into  any  foreign  country,  not  belonging  to  the 
crown  of  Great  Britain,  and  shall  be  thereof  convicted,  in  twdre 
months,  in  the  King*s  Bench,  or  at  the  assizes,  he  shall  for  every  such 
person  forfeit  600/.  and  be  imprisoned  in  the  common  gaol  for  twelve 
months,  and  till  payment  of  the  forfeiture ;  and  for  a  second  or  other 
subsequent  offence,  shall  forfeit  1000/.  and  be  imprisoned  two  years, 
and  till  payment.*'    §  1,2.;  c.  6?.  §  6,  7* 

This  latter  act  seems  to  be  a  repeal  of  the  former,  (i.  e.  the  §  I. 
thereof;)  being  made  to  supply  the  deficiences  of  it.  There  is  no  dis- 
cretion left  by  this  in  the  court ;  the  punishment  directed  in  it  is  pe- 
remptory :  the  former  act  directs  the  fine  for  the  first  offence,  to  be  <*  in 
any  sum  not  exceeding  100/.*'  in  ihis  the  fine  of  500/.  is  peremptory  and 
immitigable,  and  to  be  imprisoned  for  a  definite  time,  and  also  until  ihe 
fine  be  paid ;  nor  are  "  the  sessions**  inserted.  4  R.  v.  Cator.  Burr.  2026. 

By  the  14  Geo.  3.  c.  71.  ''if  any  person  shall  put  on  board  any 
vessel  not  bound  directly  to  some  port  in  Great  Britain  or  Ireland  any 
tools  or  utensils,  or  part  thereof,  proper  for  the  cotton  or  linen  manu- 
factures, he  shall  forfeit  the  same,  and  also  200/.     §  1 . 

And  by  the^Sl  Geo.  3..  C.  37-  "  if  any  person  shall  put  on  board,  or 
pack,  in  order  to  be  put  on  board,  any  vessel  <lot  bound  directly  to  any 
port  in  Great  Britain  or  Ireland,  or  shall  bring  to  any  wharf  or  other 
place,  in  order  to  he  so  put  on  board  any  such  vessel,  any  machine, 
engine,  tool,  press,  paper,  utensil,  or  implement,  or  any  part,  model, 
or  plan  thereof,  proper  for  the  wollen,  cotton,  linen,  or  silk  manufactures, 
one  justice,  on  complaint  upon  oath  by  one  witness,  may  issue  his  warrant 
to  seize  the  same,  together  with  the  package,  and  other  goods  packed 
therewith,  (if  any  such  there  be),  and  to  bring  the  person  compbined 
of  before  him  or  some  other  justice;  and  if  he  shall  not  give  to  such 
justice  a  satisfactory  account  of  the  purpose  to  which  they  are  intended 
to  be  appropriated,  the  justice  shall  cause  the  same  to  be  detained,  and 
bind  the  party  to  appear  at  the  next  assizes  or  quarter  sessions,  and  on 
neglect  or  refusal  so  to  do,  shall  commit  him  to  the  gaol  or  house  of 
correction  uiftil  the  next  assizes  or  sessions,  and  until  delivered  by  due 
course  of  law.  And  on  conviction  at  such  assizes  or  sessions  upon 
indictment  or  information,  he  shall  forfeit  all  the  said  goods,  and  also 
200/.  and  be  imprisoned  in  the  common  gaol  or  house  of  correction  for 
twelve  months,  and  until  the  forfeiture  shall  be  paid.    §  l. 

Also  by  22  Geo.  3.  c.  60.  if  any  person  shall  contract  with,  entice^ 
persuade,  or  endeavour  to  seduce  or  encourage  any  artificer  or  tp^iman 
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the  said  A.  B,  being  a  person  of  a  wicked  mind  and  dinpo^ 
ntion,  and  not  regarding  the  laws  and  statutes  of  tliis  reah% 
nor  fearing  the  pains  and  penalties  therein  contained,  within 
twelve  months  next  before  the  taking  of  this  inquisition, 

that  is  to  say,  on  the  said  *•  • . .  day  of  .  •  •  •  in  the 

year  of  the  reign  of  our  Lord  the  now  King,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully did  entice,  persuade,  and  solicit  the  said  C.  D.  he  the 
said  C.  D.  then  and  there  being  a  manufacturer,  workman, 
and  artificer  of  Great  Britain,  in  the  manufacture  of  weaving 
linen  cloth,  then  and  there  being  a  manufacture  of  Great  Bri-^ 
tain,  to  go  out  of,  &c.  [Same  to  the  end  €is  the  first  counts 
Third  county  ^^  did  endeavour  to  persuade.^*']  And  the  jurors,  Foarth  coaak 
&c.  do  further  present,  that  the  said  A.  B.  being  a  person  of 
a  wicked  mind,  &c.  [as  before^'}  within  twelve  months  next 

€onceroed  or  employed,  or  who  shall  have  worked  at^  or  been  tm* 
plofed  in,  printing  calicoes,  cottons,  muslins,  or  linens  of  any  sort, 
or  in  making  or  preparing  any  blocks,  plates,  engines,  tools,  or  uten- 
lils,  for  such  manufiictures,  to  go  out  of  Great  Briuin  to  parts  be- 
jond  the  seas,  and  shall  thereof  be  convicted  [in  liki  manner  a$ 
is  menlianed  tf<  the  above  act  of  23  Geo.  2.]  he  shall  for  every  artificer 
forfeit  500/.  and  be  committed  to  the  common  gaol  for  twelve  calendar 
nontbi,  and  until  such  forfeiture  be  paid  ;  and  incase  of  a  subsequent 
offence,  he  shall  forfeit  for  every  artificer  1000/.  and  be  committed  for 
twoyeara,  and  until  such  forfeitures  be  paid.    §  1. 

fiot  the  prosecution  must  be  commenced  within  twelve  calendar 
months.    §2. 

And  by  25  Geo.  3.  c.  6?.  if  any  person  shall  contract  with,  entice, 
persuade,  or  endeavour  to  seduce  or  encourage  any  artificer  or  workman 
employed  or  who  shall  have  been  employed  in  the  iron  and  steel  manu- 
^tures  in  this  kingdom,  or  in  making  or  preparing  any  tools  or  uten- 
Ills  for  such  manufactures,  to  go  out  of  Great  Britain  to  parts  beyond 
tbe  seas  (except  Ireland],  and  shall  be  convicted  thereof  [in  manner 
aW],  he  shall  for  every  artificer  forfeit  500/.  and  be  committed,  &c« 
[of  III  t\e  preceding  statute."]    §  6. 

The  prosecution  in  like  manner  to  be  commenced  within  twelve 
calendar  months.     §  7« 

BySQ  Geo.  3.  c.  56.  seducing  and  attempting  to  seduce  soldiers  from 
the  kingdom  of  Great  Britain,  shall  be  punished  in  the  same  manner  as 
persoos  seducing,  or  attempting  to  seduce,  artificers  and  manufacturers* 

The  prosecutor  is  a  competent  witness,  though  entitled  to  a  moiety 
of  the  penalty  on  conviction.     3  Esp.  R.  68. 
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befell  ike  Ukilig  of  this  inqui§itioD,  that  is  to  sBff  on  the 
said  •  •  •  •  day  of  ....  in  the  .••••.  year  of  the  reign  of, 
&c.  with  force  ai)d  arms,  at,  &c  aforesaid,  unlawfolly  did 
contract  with  6ne  C.  D.,  he  the  said  C.  D.  then  and  there 
being  a  workman  in  tike  manufacture  of  a  linen  weaver,  then 
and  there  being  s  nlanu&cture  of  Great  Britain,  to  go  out  of 
this  kiBgdicHn  of  Great  Britain  into  a  certain  foreign  country 
called  Ajperica,  such  foreign  country  not  then  being  with- 
in the  dominions  of,  or  belonging  to  the  crown  of  Great 
Britain,  in  contempt,  &c«  against  the  form,  &c.  and  against 
the  peaces  &c. 


On  37  Geo.  S.    Countij  of  ......  T      That  R.  P.  being  a  wicked,  evil- 

d'elyonriV^  {to  Wit.)        -'diqjosed  person,  after  the  passing  of  a 

■educe  a  toU  certain  act  of  parliament  made  in  the  37th  year  of  the  reign,* 
duty  EDd^aiie-  &C-  entitled,  "  An  act  for  the  better  prevention  and  pu* 
fiance,  and  to   nishment  of  attempts  to  seduce  persons  serving  in  his 

Majesty's  forces  by  sea  or  land,  from  their  duty  and  alle- 
giance to  his  Majesty,  or  to  incite  them  to  mutiny  or  dis- 
obedience;" and  whilst  the  said  act  continued  and  was  in 
force,  to  wit>  on,  &c.  at,  &c.  feloniously  did,  maliciously 
and  advisedly,  endeavour  to  seduce  one  W.  M.  be  tba 
said  W.  M.  then  and  there  being  a  person  serving  in  his 
Mqesty's  forces  by  land,  from  his  duty  and  all^iance  to 
his  said  Majesty,  against  the  form  of  the  statute,  &c.  and 
against  the  peace,  &c  Second  county  that  he  feloniously, 
maliciously,  and  advisedly  did  endeavour  to  incite  and  stir 
up  the  said  W.  M.,  he  the  said  •  W.  M.  then  and  there 
being  a  person  serving  in  his  said  Majestj^^s  forces  by  land 
as  aforesaid,  to  commit  an  act  of  mutiny,  and  to  conimit 
traitorous  and  mutinous  practices,  against  the  form,  &c. 
and  against  the  peace,  &c. 


*  This  was  origtiuilly  a  temporary  act,  but  was  made  peipetasl  by 
S7  Geo.  3.  c.  7.     See  also  1  Geo.  1.  c.47.  and  odser  recent  aonual 
mutioy  acts,  by  which  a  specific  penalty  is  aaocxed  lo  this  ofieoc^^ 
solicitiug  soldiers  to  desert. 
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TRAVERSES. 

[During  the  progress  of  the  preoeding  pages  through  the 
press,  a  statute  has  been  enacted  (60  Geo.  3.  c.  4.)  which 
has  effected  considerable  aheration  in  the  kw  respecting 
Traverses.    Seecm/e,  p.  110.] 

It  recites  that,  great  delays  have  occurred  in  the  admini- 
stration of  justice,  in  cases  of  persons  prosecuted  for  mis- 
demeanors by  indictment  or  inforn^ition  in  his  Majesty's 
courts  of  King's  Bench  at  Westminster  and  Dublin,  and 
by  miktment  at  the  sessions  of  the  peace,  sessions  of  oyer 
and  terminer,  great  sessions,  and  sessions  of  gaol  delivery,  in 
that  part  of  Great  Britain  called  England,  and  in  Ireland 
respectively,  by  reason  that  the  defendants  in  some  of  the 
said  cases  have,  according  to  the  present  practice  of  such 
respective  courts,  an  opportunity  of  postponing  their  trials 
to  a  distant  period,  by  means  of  impaVlances  in  the  said 
several  courts  of  King's  Bench,  and  by  time  being  given  to  try 
in  such  respective  courts  of  session ;  and  for  remedy  thereof 
enacts,  that  from  and  after  the  passing  of  this  act,  (24th  Dec.  Persons  prose- 
1819,)  where  any  person  shall  be  prosecuted  in  his  Ma-  coirfof  Khir'i 
jesty's  court  of  King's  Bench  at  Westminster,  or  in  his  Bench  for  mii- 
Majesty's  couit  of  King's  Bench  in  Dublin  respectively,  perHng'in  *^* 
for  any  misdemeanor,  either  by  information  or  by  indict-  cow»'^  nof  P«r- 

^     .     1  n         -i  J    .  1  .       mined  to  Im- 

ment  there  found  or  removed  mto  the  same  respective  parie. 
courts,  and  shall  appear  in  term  time  in  either  of  the  said 
courts  respectively  in  person,  to  answer  to  sueh  indictment 
or  information,  such  defendant  upon  being  charged  there- 
with shall  not  be  permitted  to  imparle  to  a  following  term, 
l>ut  shall  be  required  to  plead  or  demur  thereto  within 
four  days  from  the  tjme  of  his  or  her  appearance ;  and  in 
<le&ult  thereof,  judgment  may  be  entered  against  the  de-  Jadgment  may 
fendant  for  want  of  a  plea ;  and  in  case  such  defendant  ^^  ^^^^'/^  for 
snail  appear  by  his  or  her  clerk  or  attorney  in  court,  it 
shall  not  be  lawful  for  such  defendant  to  imparle  to  a  fol- 
lowing term,  but  a  rule  requiring  such  defendant  to  plead 
n*ay  forthwith  be  given,  and  a  plea  or  demurrer  to  such       , 
indictment  or  information  enforced,  or  judgment  by  de- 
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fault  entered  thereupon,  in  the  same  manner  as  might 
have  been  done,  before  the  passing  of  this  act,  in  cases 
where  the  defendant  had  appeared  to  such  indictment  or 
information  by  his  or  her  clerk  in  court  or  attorney  in  a 
Court  may  al-  previous  Term.  Provided  always,  that  it  shall  be  lawful 
^ne  to  plnd.   ^^^  ^®  ^'^  respective  courts,  or  for  any  judge  of  the  same 

respectively,  upon  sufficient  cause  shewn  for  that  purpose, 
to  allow  further  time  for  such  defendant  to  plead  er  demur 
to  such  indictment  or  information.  §  1  &  2. 
Penoiu  In  cos-  Secondly,  That  where  any  person  shall  be  prosecuted 
demeaooni'or  ^^^  ^^J  misdemeanor  by  indictment  at  any  session  of  the 
held  to  Iwii,  peace,  session  iof  oyer  and  terminer,  great  session,  or  ses- 
beforetbesa-  ^^^^^  ^f  gaol  delivery  within  that  part  of  Great  Britain 
"?J"^  f^^\,  .  called  England,  or  in  Ireland,  having  been  committed  to 
meat,  aolen  a  Custody,  or  held  to  bail  to  appear  to  answer  for  such  offence 
mri^be  dc^***"  ^^^^^V  ^V^  ^^  ^^  ^^^  befoie  ike  session  at  which  such  indict- 
Uvered.  ment  shall  be  found,  he  or  she  shall  plead  to  such  indict- 

ment, and  trial  shall  proceed  thereupon  at  such  same  session 
qfthepeacey  session  of  oyer  and  terminer,  great  session,  or 
session  of  gaol  delivery  respectively,  unless  a  writ  of  cer- 
tiorari for  removing  such  indictment  into  his  Majesty's 
courts  of  King's  Bench  at  Westminster  or  in  Dublin  re- 
spectively, shall  be  delivered  at  such  session  before  the  jury 
Certiorari  may  shall  be  sworn  for  such  trial.     And  such  writ  of  certiorari 
be^lMued  be-     ^^^  y^  applied  for  and  issued  before  such  indictment  bas 
iodictmrnt  is     been  found,  in  the  like  cases,  in  the  same  manner,  and 
^^  *  upon  the  same  terms  and  conditions,  as  if  such  writ  of 

certiorari  had  been  applied  for  after  such  indictment  bad 
been  found.     §  3  &  i. 
In  wliat  cases         Where  any  person  shall  be  prosecuted  for  any  misde- 
socli  indict-       mganor  by  indictment  at  any  session  of  tlie  peace,  session 
tried  at  subse-  of  oyer  and  terminer,  great  session,    or  session   of  gaol 
qnent  sessionF.  delivery  within  that  part  of  Great  Britain  called  England, 
or  in  Ireland,  not  having  been  committed  to  custody  or  held 
to  hail  to  appear  to  answer  fur  such  offence  ttveftty  days  before 
the  session  at  which  such  indictment  shall  be  found,    but 
who  shall  have  been  committed  to  custody  or  held  to  bail 
to  appear  to  answer  for  such  offence  at  some  subsequent 
session^  or  shall  have  received  notice  of  such  indictment 
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having  been  found  twenty  days  before  such  subsequent 
session,  he  or  she  shall  plead  to  such  indictment  at  such 
subsequent  session,  and  trial  shall  proceed  thereupon  at 
such  same  session  of  the  peace,  session  of  oyer  and  terminer, 
great  session,  or  session  of  gaol  delivery  respectively,  un- 
less a  writ  of  certiorari  for  removing  such  indictment,  &c. 
shall  be  delivered  at  such  last-mentioned  session  before  the 
jury  shall  be  sworn  for  such  trial,  any  law  or  usage  to  the 
contrary  notwithstanding. 

Provided  always,  that  nothing  in  this  act  contained  shall  Not  to  prevent 
extend  or  be  construed  to  extend  to  prevent  any  indict-  foJl^  byl* 
ment,  found  by  a  grand  jury  of  any  city  or  town  coiporate,  grand  jury  of 
from  being  removed,  at  the  prayer  of  any  defendant,  for  *"^n  f  J,^  i^^ 
trial  by  a  jury  of  the  county  next  adjoining  to  the  county  *»«  removed  to 
of  such  city  or  town  corporate,  pursuant  to  the  provisions  county  to  b« 
of  an  act  passed  in  the  thirty-eighth  year  of  his  present  t'<«d,38Geo.S, 
Majesty's  reign,  io  regulate  the  trial  of  causes^  indictments^ 
and  other  proceedings^  which,  arise  within  the  counties  of  cer- 
tain  cities  and  towns  corporate  within  this  kingdom  j   and 
upon  such  removal,  the  defendant  shall  plead,   and  the 
trial  shall  be  had  according  to  the  provisions  of  this  actj  in 
like  manner  as  if  such  indictment  had  been  originally  found 
by  a  grand  jury  of  such  next  adjoining  county. 

Provided  also,  that  it  shall  be  lawful  for  the  court,  at  Court  may,  oa 
«Hy  session  of  the  peace^   session  of  oyer  and  terminer,  Jhewir^ailow* 
great  session,  or  session  of  gaol  delivery  respectively,  upon  farther  time  for 
sufficient  cause  shewn  for  that  purpose,  to  allow  further  ^  *    *"*'    ^ 
^e  for  pleading  to  any  such  indictment,  or  for  trial  of 
tke  same.    §  6  &  7. 

In  all  cases  of  prosecutions  for  misdemeanors,  instituted  In  proteco- 
hyhis  Majesty's  attorney  or  solicitor  general,  in  any  of  the  ./loraeVorio. 
courts  aforesaid,  the  court  shall,  if  rixjuired,  make  order  licitor  general, 
that  a  copy  of  the  information  or  indictment  shall  be  de-  formation  or Inl 
livered,  after  appearance,  to  the  party  prosecuted,  or  his  d'ctment  to  be 
derk  b  court  or  attorney,  upon  application  made  for  tl^e  the  party. 
^^e»  free  from  all  expence  to  the  party  so  applying; 
Prided  that  such  party,  or  his  clerk  in  court  or  attorney, 
«alliiot  have  previously  received  a  copy  thereof.  §  8, 
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Id  cafe  such 
prosecatioD  is 
not  brought  Co 
trial  within 
twelTe  calen- 
dar months, 
court  may 
make  an  order 
thereon. 


Not  to  extend 
to  quo  war-«^ 
ranto  actionsi 
Ac. 


Provided  that  in  case  any  prosecution  for  a  misdemeanor 
instituted  by  bis  Majesty's  attorney  or  solicitor  general  in 
any  of  the  courts  aforesaid,  shall  not  be  brought  to  trial 
within  twelve  calendar  months  next  after  the  plea  of  not  guil- 
ty shall  have  been  pleaded  therein,  it  shall  be  lawful  for  the 
court  in  which  such  prosecution  shall  be  depending,  upon 
application  to  be  made  on  the  behalf  of  any  defi^ndant  in 
such  prosecution,  of  which  application  twenty  days'  pre- 
vious notice  shall  have  been  given  to  his  Majesty's  attorney 
or  solicitor  general,  to  make,  an  order,  if  the  said  court 
shall  see  just  cause  so  to  do,  authorizing  such  defendant  to 
bring  on  the  trial  in  such  prosecution ;  and  it  shall  there- 
upon be  lawful  for  such  defendant  to  bring  on  such  trial 
accordingly,  unless  a  nolle  prosequi  shall  have  been  entered 
in  such  prosecution.  §  9. 

But  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  any  prosecution  by  information  in 
nature  of  a  quo  warranto,  or  for  the  non^repair  of  any 
'bridge^  or  highwaj/. 
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CHAPTER  V. 

THE  PRINCIPAL  CITIL  BUSINESS  OF  SESSIOKS. 

Of  thos^  matters  of  which  the  Justices  in  Session  have  an  orU 
ginal  Jurisdictionj  as  well  as  those  wJuch  txme  hefore  them 
hy  way  of  Appeal ;  viz.  Apprenticeships^  Bastardies,  Ar^ 
tides  of  the  Peace,  Vagrants,  Convictions,  6^c,  l^c. 

The  last  preceding  chapter  having  been  dedicated  to  tb^ 
consideration  of  the  criminal  business  of  the  court  of  session; 
or,  in  other  words^  to  those  matters  which  are  brought 
under  its  cognizance,  with  the  intervention  of  a  jury; 
those  which,  by  way  of  contradistinction,  have  been  de- 
nominated duU,  (meaning  by  that  term  such  as  are  referred 
immediately  to  the  exclusive  jurisdiction  and  judgment  of 
the  justices,  without  such  intervention  of  a  jury),  are  the 
subjects  of  this. 

The  order  of  arrangement,  in  which  the  matters  are  to 
be  here  treated,  must  be  arbitrary,  because  that,  in  which 
they  are  actually  presented  to  the  several  courts  of  sessiony 
are  so;  the  convenience  of  difierent  places  where  sessions 
are  holden  being  influenced  by  a  great  variety  of  local  cir- 
cumstances in  tbf^^stribution  of  their  business.  Appren- 
ticeships are  placed  first* 

There  have  been  divers  statutes  enacted  on  the  subject 
of  disputes  between  apprentices  and  their  masters;  which 
give  an  ultimate  ^jurisdiction  to  sessions,  by  appeal  from 
the  judgments  of  individual  justices.  Those  however  mora 
properly  belong  to  another  part  of  this  work,  which  treats 
specifically  of  appeals.  What  is  proposed  to  be  ofiered 
in  diis  place  is  confined  to  die  original  jurisdiction  of 
courts  of  session  over  the  subject  by  the  statute  of  Queen 
Elizabeth.* 

•sElix.c.4. 
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APPRENTICESHIPS. 

Differences  be-      The  Statute  under  consideration  enacts  that,  ^^  if  an; 
teraodappren-  -^^  *  master  shall  misuse  or  evil  entreat  his  apprentice,  or 
tica  by  5  Mi*.  tJje  said  apprentice  shall  have  any  just  cause  to  coiDpliun;t 
or  the  apprentice  do  not  do  his  duty  to  his  master,  then 
the  said  master,  or  apprentice,  being  aggrieved,  and  hav- 
ing cause  to  complain,  shall  repair  unto  one  justice  t  of  the 
county,  or  to  the  mayor,  or  other  head  officer  of  the  city, 
town  corporate,  or  market  town,  or  other  place  where  the 
master  dwelieth,  who  shall  by  his  wisdom  and  discretion, 
take  such  order  and  direction  between  the  master  and  his  ap- 
prentice as  the  equity  of  the  cause  shall  require ;  and  if  for 
want  of  good  conformity  in  the  master  the  said  justice  (or 
head  officer)  cannot  compound  and  agree  the  matter^  he 
shall  take  bond  of  the  said  master  to  appear  at  the  next 
sessions;  §  and  on  his  appearance  and  hearing  of  the  mat- 
ter there,  if  it  be  thought  meet  to  discharge  the  said  apr 
prentice,  then  the  justices,  or  four  of  them  at  the  least  (1  Q.)) 
or  the  said  mayor,  or  other  head  o$cer,  with  the  consent 
of  three  other  of  his  brethren,  or  men  of  best  reputajtion  in 
$uch  city,   town  corporate,   or  market  town,   shall  have 
power,  in  .writing  under  their  hands  and  seals,  ||  to  pronounce 


•  The  word  such  refers  to  the  trades  enumerated  in  the  preceding 
sections  of  the  statute,  and  it  was  long  a  doubt,  whether  it  gave  juris- 
diction to  the  justices  over  the  apprentices  to  masters  in  any  other  trades; 
but  this  qnestion  has  been  set  at  rest.  2  Lqrd  Raym*  1410. — U  Str.  6R}. 
^1  Bott.  d7S. 

f  Unreasonable  bodily  correction,  scarcity  of  food,  and  such  ]ike 
personal  ill-treatment,  present  sufficient  reasons  for  complaint  on  the 
part  of  an  apprentice ;  but  it  has  been  decided,  that  these  wonjs  extend 
also  to  neglect  of  instruction.    R.  t.  Amies,  1  Bott.  574. 

J  These  words  are  only  directory.  If  complied  with,  the  questioo 
way  then  come  before  the  court  by  appeal. 

§  Without  these  previous  steps  an  application  may  be  made  in  the 
first  instance  to  the  justices  in  general  sessions,  and  they  have  an  origi- 
nal jurisdiction  over  it.  R.  v.' Gill,  1  Str.  143.  R.  v.  Davis,  SS\t. 
704. 

II  It  is  bad,  if  it  be  not  under  hands  and  seals.  *R,T.Cately,  Carth. 
198.— Salk.  479. 
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and  declare  that  they  have  discharged  the  said  apprentice 
of  his  apprenticehood  and  the  cause  thereof;  *  and  the  said 
writing  being  enrolled  by  the  clerk  of  the  peace,  or  town 
derk,  amongst  the  records,  shall  be  a  sufficient  discharge 
for  the  apprentice  against  his  master,  his  executors,  and 
administrators.t  And  if  the  default  shall  be  found  to  be  in 
the  apprentice,  then  the  said  justices,  or  the  said  mayor, 
or  other  head  officer,  with  the  assistance  aforesaid,  shall 
cause  such  due  correction  and  punishment  to  be  adminis- 
tered unto  him,  as  by  their  wisdom  and  discretion  shall  tie 
thought  meet.    $  35.  % 

BASTARDY. 

The  filiation  of  bastards,  in  the  first  instance,  belonging  Baitardy. 
to  justices  out  of  session,  and  all  questions  touching  their 
settlements  appertaining  to  that  portion  of  this  chapter 
which  treats  of  appeals,  all  that  now  presents  itself  to  be 
discussed,  respects  the  orders  to  be  made  for  their  main- 
tenance, by  the  court  of  quarter  session. 

Jt  being  now  settled  beyond  further  controversy  that 


*  And  even  if  the  master  be  a  freeman  of  the  city  of  London,  and 
dwell  there,  and  the  indentures  were  enrolled  in  London,  yet  the  ses- 
Noni  of  the  county  of  Middlesex  have  jurisdiction  to  discharge,  not- 
withstanding the  savings  <{f  the  privileges  of  the  city  of  London  and 
WesUninster,  by  sect.  40  of  this  very  statute.  R.  v.  Colli ngbourne, 
2  Sir.  6(j3. 

t  And  thai  even  though  the  master  did  not  appear,  being  bound 
over,  or  summoned  so  to  do.-^Ditton's  case.  2  Salk.  490.  It  has  been 
much  doubted  whether  the  justices  have  a  power  to  order  any  return  of 
premmm.  The  most  decided  case  on  the  subject  says  they  have  not* 
^«  V.  Vandeleer.  1  Str.  69. — But  the  universal  practice  is  to  order  such 
Klom  when  it  appears  reasonable,  and  it  is  justified  by  some  authorities. 
Da  Hamefs  case.  2  Skin.  108«— R.  v.  Johnson,  1  Salk.  67-— 2  Bac« 
Abridg. — 1  Bott.  674^ — And  the  necessity  of  such  a  power  was  so  clear. 
^  in  discharges  by  justices  out  of  sessions  it  is  given  by  32  Geo.  3. 

c.  57. 

t  These  words  have  been  construed  to  give  the  sessions  power  of 
^ORcction  by  imprisonment,  or  other  corporal  punishment  in  thie  house 
Pf  conectioD.    }.$auDd.  315.-1  Bott.  56^, 


490  BASTAEDT*  • 

sessions  have  the  power  to  make  original  orders  of  bastardy, 
the  subject  may  either  come  before  them  on  an  appHcation 
after  that  mode^  or  by  way  of  appeal  from  the  order  of  two 
justices.'*'     In  either  case  a  few  general  rules  are  necessary 
to  be  noticed,  and  some  which  are  common  to  both  pro- 
cesses. 
PirMMdlngbe^      If  the  proceedings  have  been  according  to  the  statute  of 
ikes*oiit  oTies-  Elizabethjf   before  two  justices  out  of  session,   and  be 
•ioB.  brought  before  the  court  of  quarter  session  by  appeal,  they 

may  not  only  quash  the  order  of  the  two  justices,  but  they 
may  make  an  original  order  on  another  person.  |  But  diis 
exercise  of  original  authority  by  sessions,  it  seems,  most 
be  under  such  limitations  as  may  give  the  party  who  is  to 
be  burdened  by  it,  the  same  opportunity  of  resisting  it,  as 
be  would  have  had  (through  the  medium  of  a  different 
process)  by  appeal  from  the  order  of  two  justices ;  for  it  has 
been  decided,  that  the  reputed  father  shall  not,  by  the 
proceedings  being  under  the  subsequent  statute,§  be  de- 
Father  most  be  prived  of  all  opportunity  of  resistance  to  the  order.  The 
rammoned.  order  therefore  cannot  be  made  upon  him  unless  he  ap- 
pear, or  at  least  have  been  summoned  to  appear.  ||  If  the 
justices  in  session,  therefore,  quash  the  order  previously 
made  by  two  justices  out  of  session,  and  make  an  original 
order  upon  a  person  who  has  not  been  previously  charged, 
if  he  be  not  present,  they  must  either  respite  their  pro* 
ceedings  to  give  him  an  opportunity  of  appearing  at  a 
future  time,  or  the  whole  proceeding  must  b^In  de  novo; 
for  otherwise  a  party  unjusUy  saddled  with  a  burden  by  two 
justices  under  the  statute  of  Elizabeth  would  have  the  op- 
portunity of  discharging  himself  by  appeal  against  that 
order;  while  another  similarly  burdened  by  an  original 
order  in  session,  would  be  deprived  of  all  relief;  no  appeal 


'  ^  See  Pract.  Expos,  title Bastakds,  sect  3.  1  Bott.  509.  49Geo.S. 
c.  68.  by  which  statute  this  power  of  makmg  original  orders  is  fuQy  f^ 
cognized. 

1 18  Elis.  c.  3.  1 2  Bnlst.  S55.— 1  Bott.  607. 

§  3  Car.  3.  c.  4.  1 1  Str.  576.— 1  Bott.  4S6, 
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lying  ab  eodeni  ad  eundem^  or  from  one  authority  to  another  No  appeal  ab  . 
with  powers  exactly  similar.  *  J^Jj'*"  ~*  «"*- 

But  if  the  party  having  been  summoned  do  not  appear,  NoMppear- 
the  charge  may  be  taken  pro  cmfesso^  and  the  justices  ""nfeMion?  ^^^ 
proceed.f 

But  although  sessions  may  make  an  original  order,  they  Sessions  cannot 
have  no  power  by  the  statute  to  make  the  father  rive  secu-  requite  security 

^  •'  ...       'or  perform- 

rity  for  the  performance  of  that  order,  as  the  single  justice  aoce  of  order, 
has,  before  whom  the  subject  must  have  cdme  in  the  first 
instance.  %  And  if  the  justices  in  session  do  so  far  exceed 
their  authority  as  to  make  the  order  of  filiation,  and  also 
one  for  the  performance,  the  court  of  B.  R.  will  confirm 
the  former,  and  quash  the  latter.  § 

No  time  is  limited  for  these  orders  either  by  two  justices.  No  limitation 
or  by  the  quarter  sessions;   but  if  the  putative  father,  ^    *™^* 
against  whom  the  examining  justice  granted  his  warrant  in 
the  first  instance,  ||  run  away  to  avoid  it,  and  return  at  any 
distant  period,  and  be  taken,  the  order  of  filiation  may 
then  be  made.  •• 

But  if  the  reputed  father  had  been  sent  to  prison  for  not  No  order  made 
finding  sureties,  and  no  order  was  made  upon  him  in  six  af^'^birih,  and 
weeks  after  the  birth  of  the  child,  he  would  be  entitled  to  be  father  in  pri- 
liberated,  under  the  words  of  the  statute,  ff  But  neverthe- 
less, an  order  made  upon  him  subsequently  would  be  good, 
for  the  reasons  before  given. 

And  if  the  mother  die,  or  be  married  before  her  being  Mother  dying 
delivered  of  the  child,  or  she  appear  not  to  have  been  with  JJJj^^iJ^^'**' 
child,  the  father  is  entitFed,  by  the  statute  last  referred  to, 
to  be  released  out  of  custody  by  one  justice,  and  discharged 
from  his  recognizance  by  the  next  session.  %% 

And  if  the  mother  die  immediately  after  delivery,  and  Mother  djing 
before  any  order  of  maintenance  can  have  been  made,  her  ^(UJ^a^i,^. 
previous  examinauon  before  the  justice  will  be  sufficient 
evidence  to  proceed  upon  in  making  an  order  of  filiation ; 


*  1  Sess.  Car.  179—1  Bott.  486.     f  2  Sess.  Ca.  igs.— 1  Bott.  482. 
1 6 Term  R.  14?. — See  Pract.  Expos,  title  BasUrdy,  sect  3,  notes. 
§  Ibid.  II 6  Geo.  S.  c.  3 1.  •*  1  Sess.  Ca.  77.— 1  Bott.  473. 

tt6Gco. «.  c. 31.  8.  3.  XX  Id.  f.  «.  ' 
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Appeal  upon 
merits* 


l^pon  form 


Effect  of  ac» 
quittal  upon 
merits. 

Rcceot  altera, 
tion,  bj  Btat. 
40  Geo.  3. 


HeciiaK 


lacldealal 
eipcncct* 


for,  as  was  s&id  by  Lord  Kenyon,  in  a  case  of  this  kind 
(the  other  judges  concurring)  **  There  is  no  doubt  but  that 
they  may  proceed  to  make  the  order,  although  the  woman 
be  dead;  the  examination  having  been  taken  before  a 
magistrate  in  the  course  of  a  judicial  proceeding  under 
6  Geo.  2.  c.  31,  is  certainly  admissible  evidence,  and  be* 
ing  admissible,  and  not  contradicted  by  any  other  evidence^  it 
seems  to  be  conclusive."  * 

If  two  justices  make  an  order,  and  the  party  iqspeal  to 
the  session,  the  order  of  such  session  upon  the  merits  will 
be  final,  and  no  subsequent  session  can  controvert  itf 

But  if  such  session  quash  it  for  want  of  form  only,  it  is 
no  order  atrall,  and  the  matter  may  be  proceeded  on  de 
novOf  or  the  session  may  amend  in  pomt  of  form,  and  then 
proceed  upon  the  merits.  X 

And  if  the  session  quash  the  order  of  justices  upon  the 
merits,  the  defendant  is  thereby  acquitted  of  the  fact  al- 
together. $ 

But  now,  by  a  recent  statute,  [|  no  inconsiderable  altera- 
tion having  been  made  in  all  the  proceedings,  as  well  those 
before  the  examining  justice,  as  by  sessions,  the  conse- 
quences arc,  of  course,  subject  to  variation,  and  the  provi- 
sions of  the  statute  itself  are  open  to  observation. 

It  first  recites  that  the  provisions  of  1 8  Eliz.  are  inade- 
quate to  the  purpose  of  indemnifying  parishes  against  the 
charges  incurred  in  apprehending  the  reputed  father,  and 
obtaining  the  order  of  filiation,  and  tlien  enacts,  that  in 
whatever  way  the  adjudication  be  made,  whether  according 
to  the  statute  of  Eliz.  by  two  justices,  or  according  to  the 
statute  of  Charles,  by  the  court  of  quarter  session,  that  the 
reputed  father  of  a  bastard  child  shall  be  chargeable  not 
only  with  the  expences  incidental  to  the  birth,  but  with 
those  of  his  own  apprehension,  and  those  incurred  by  the 
filiation,  not  exceeding  the  whole  sum  of  ten  pounds,  to  be 


•  5  Term.  R.  37?. 
X  5  Geo.  2.  c.  19. 
H  49  Geo.  3.  c.  68. 


f  Bulst.  255.— 1  Qott  50$. 
§  2Str.7i6.— iQkiU.  511. 
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ascertained  by  oath  before  the  justices  in^  or  out  oi^  session, 
making  the  order.     §  1. 

It  then  proceeds  to  give  the  like  powers,  as  had  been  pre- 
viously given  by  the  former  statutes,  to  justices,  to  grant 
their  warrants  for  the  apprehension  of  reputed  fathers,  to 
compel  them  to  give  security  for  the  indemnifying  of  their 
respective  parishes,  or  to  abide  the  order  of  session,  but  with 
tliis  addition,  viz.  ^^  unless  one  such  justice  shall  certify  in  Certificate  tbat 
writing  to  such  session  that  it  had  been  proved  before  him,  JhJ^J  ^ 
upon  the  oath  of  one  credible  witness,  that  such  woman  had  not  delivered  a 
not  been  delivered,  or  had  been  delivered  within  one  month  ^rderiMi  het^ 
previous  to  the  day  of  the  session ;  otj  unless  two  justices  of 'Bade, 
the  county,  &c.  shall  certify  in  writing  to  the  session  that 
an  order  of  filiation  had  been  already  made  on  the  person 
charged ;  or  of  the  child  being  dead,  or  other  like  sufficient 
reason  why  such  order  is  not  requisite  to  be  made.     In 
each  of  which  cases  firstly  before  mentioned,  it  shall  be 
lawful  for  the  justices,  assembled  at  such  general  quarter 
sessions,  or  general  sessions,  of  the  peace,  to  respite  such 
recognizance  to  the  then  next  general  quarter  sessions,  or 
general  sessions,  of  the  peace,  to  be  holden  tor  such  county, 
riding,  division,  city,  or  town^corporate,  without  requiring 
the  personal  attendance  of  the  putative  father  so  bound,  or 
of  that  of  his  surety  or  sureties,  and  in  either  of  the  said 
two  last  mentioned  cases,  it  shall  be  lawful  for  the  justice^s 
assembled  as  aforesaid,  wholly  to  discharge  such  recogni- 
zance/* §  ^. 

Having  thus  provided,  then,  for  the  additional  indemnity  Snoinnry  re- 
of  the  parish  against  the  incidental^  as  well  as  the  principal^  fomw^^ofthe 
expenses,  as  also  for  the  liberty  of  the  reputed  father,  in  order  of  inate. 
those  cases  where  his  appearance  before  the  session  is  un*  ^*^°*°^*' 
necessary,  it  proceeds  to  provide  a  new  and  summary  re- 
medy for  the  performance  of  the  order,  when  actually  made, 
as  follows : 

"If  any  reputed  father,  or  any  mother,  of  any  such  bas-  Recojriiicafice 
tard  child,  on  whom  any  order  of  filiation  or  maintenance  c°um^i!!Ii*^t« 
of  any  such  child  shall  have  been  made  by  the  court  of  be  discharfed. 
quarter  sessions,  or  which  shall  have  been  made  by  two 
justices,  confirmed  by  the  court  of  quarter  sessions,  shall 
i^lect  or  refuse  to  pay  any  sum  of  money  M'hich  he  or  she 
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shall  have  been  ordered  to  pay  towards  the  maintenance,  or 
other  sustentation  for  the  relief  of  any  such  bastard  duldf 
by  any  such  order,  it  shall  be  lawful  for  any  justice  of  the 
county,  riding,  division,  city,  liberty,  or  town  corporate,  in 
which  such  reputed  father,  or  such  mother,  shall  happen  to 
be;  and  he  is  required,  upon  the  complaint  made  to  him 
by  one  of  the  overseers  of  the  poor  of  any  parish,  township, 
or  place  liable  to  the  maintenance  or  support  of  such  bas< 
tard  child,  or  where  such  bastard  child  or  children  shall 
then  be,  and  upon  proof  on  oath  of  such  order  for  the  pay- 
ment of  such  sum  of  money,  and  of  such  sum  of  money 
being  unpaid,  and  of  a  demand  of  such  payment  having 
been  made,  and  a  refusal  to  pay  the  same,  or  that  such  re- 
puted father,  or  such  mother,  hath  left  his  or  her  usual 
place  of  abode,  and  hath  avoided  a  demand  thereof  being 
made  by  such  overseer,  to  issue  his  warrant  to  apprehend 
such  reputed  father,  or  such  mother,  and  to  bring  him  or 
her  before  such  justice,  or  any  other  justice  of  the  same 
county,  8ic.  to  answer  such  complaint;  and  if  such  reputed 
father,  or  such  mother,  shall  not  pay  such  sum  of  money  as 
shall  appear  to  the  said  justice,  before  whom  such  reputed 
father,  or  such  mother,  shall  be  brought,  to  be  due  and  un- 
paid, or  shall  not  show  to  such  justice  some  reasonable  and 
sufficient  cause  for  not  so  doing,  it  shall  be  lawful  for  such 
justice,  and  he  is  required  to  commit  such  reputed  father^  or 
such  mother  J  to  the  public  house  of  correction^  or  common  gaol^ 
of  the  said  county^  to  be  there  kept  to  hard  labour  for  the  space 
of  three  months^  unless  such  reputed  father,  or  such  modier, 
shall,  before  the  expiration  of  the  said  three  months,  pay,  or 
cause  to  be  paid,  to  one  of  the  overseers  of  the  poor  of  the 
parish,  township,  or  place,  on  whose  behalf  such  complaint 
as  aforesaid  was  made,  the  said  sum  of  money  so  due  and 
unpaid  as  aforesaid,  and  so  from  time  to  time,  and  as  often  as 
such  reputed  father,  or  such  mother,  shall,  in  maniier  afore- 
said, neglect  or  refuse  to  pay  any  other  sum  of  money  that 
shall  afterwards  become  due  by  virtue  of,  and  under  such 
order,  after  the  expiration  of,  or  discharge  from,  any  such 
former  imprisonment  as  aforesaid."  §  3.* 

*  It  has  been  contendedj  and,  indeed,  within  the  author's  knowledge. 
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The  statute  then  provides  that^  *^  all  such  charges,  ex-  Powmof  is 
peases,  and  costs,  shall  be  wholly  subject  to  the  discretion  ^  ihu\cc. 
of  the  justices,  or  court  of  quarter  session,  who  shall  make 
out  such  order  of  filiation ;  and  the  said  justices,  or  coart, 
are  authorized,  if  they  shall  see  fit,  to  allow,  and  order  pay- 
ment of,  the  whole  or  any  part  thereof;  provided  that  they 
shall  not,  in  any  case,  exceed  the  sum  of  ten  pounds;  and 
for  securing  the  due  payment  of  the  same,  after  such  allow* 
ance  and  order,  aU  the  powers  and  authorities  contained  in 
the  said  act,  passed  in  the  eighieenth  year  of  the  reign  of 
Queen  Elizabeth^  concerning  bastards,  shall  be  observed, 
used,  and  practised  in  die  execution  of  this  acty  §  4. 


idmitted  in  pracUce,  that  as  this  statute  peremptorily  directs  the  com- 
mitODcnt  of  the  father  by  the  warrant  of  a  justice  for  his  disobedience  of 
the  order,  and  that  too  toties  quotiet,  the  penalty  is  thereby  complete^ 
and  the  sureties  absolved.     If  it  be  so,  the  statute  so  far  from  having 
been  made,  as  it  is  recited,  for  the  further  indemnification  of  parishes, 
places  them,  ia  certain  points,  in  a  worse  situation  than  they  were 
under  the  former  statutes,  by  exonerating  the  sureties  in  consequence  of 
the  personal  punishment  of  the  father.    The  statute  appears  to  have 
bad|  in  this  particular  section,  two  objects  in  view.     Ftrsi,  to  give  the 
justices  a  power  of  indemnifying  the  onerated  parish  against  certain  ex- 
penses beyond  the  mere  accouchement  of  the  mother,  and  the  mainte« 
oance  of  the  child,  which  they  had  not  by  any  anterior  authority ; 
tecondiy,  to  provide  a  summary  remedy  for  the  punishment  of  the 
offender,  instead  of  the  former  circuitous  one  by  indictment  for  disobe- 
dience.   The  sureties  are  not  so  much  as  mentioned,  and  therefore,  it 
should  seem,  were  designed  to  be  left  in  precisely  the  same  situation  as 
the  former  statute  of  Elizabeth  had  placed  them,  intending  to  make  no 
alteration  but  what  is  favourable  to  the  interests  of  the  parish,  both  with 
respect  to  pecuniary  indemnity,  and  compendious  prosecution.    If  the 
construction  above  introduced  prevail,  the  statute,  instead  of  being  one 
for  the  further  indemnity  of  parishes,  and  the  punishment  of  fathers  of 
hastard  children,  may  more  appropriately  be  entitled  an  **  Act  for  the 
*ndemmiy  of  sureties,  and  the  punishment  of  parishes,  by  dimimshing 
<*«r  means  of  indemnity," 

in  the  instance,  indeed,  of  an  original  order  being  made  by  the 
JQstices  in  session  upon  a  person  who  has  not  previously  been  bound  by 
'^cognizance,  with  sureties,  before  a  justice  out  of  session,  the  personal 
pnnishment  of  the  father  is  all  that  can  be  resorted  to  by  the  parish  to 
^^pcl  payment  under  the  order  of  maintenance ;  but  that  consideratiot» 
does  not  bear  upon  the  jubject,  where  the  proceedings  are  altogether 
*^U)t  to  the  directions  of  the  statute  of  Elizabeth. 
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An  appeal  is  then  given  to  the  sessions,  from  the  order  of 
two  justices,  where  the  parties  complaining  shall  have  ori^« 
nally  proceeded  according  to  that  mode,  in  the  following 
words : 
Appeal*  '^  Any  person  who  shall  think  himself  aggrieved  by  any 

order  made  by  such  justices,  under  the  provisions  of  this 
act,  and  not  originating  in  the  quarter  session,  may  appeal 
to  the  next  general  quarter  session  of  the  peace^  to  be 
kolden  for  the  county  where  such  order  shall  be  made,  on 
giving  notice  to  such  justices,  or  to  one  of  them,  and  also  to 
the  churchwardens  and  overseers  of  the  poor  of  the  parish, 
on  whose  behalf  such  order  shall  have  been  made^  or  to  one 
of  them,  ten  clear  days  before  such  general  quarter  session, 
at  which  such  appeal  shall  be  made,  of  his  intention  of 
bringing  such  ap{)eal,  and  of  the  cause  end  matter  thereof, 
and  entering  into  a  recognizance  within  three  days  after 
such  notice,  before  some  justice  for  such  county,  with  suffi- 
cient surety  conditioned  to  try  such  appeal,  and  abide  the 
judgment  and  order  of,  and  pay  such  costs  as  shall  be 
awarded  by  the  justices  at  such  quarter  session,  which 
said  justices,  at  their  said  session,  upon  proof  of  such 
notice  being  given,  and  of  entering  into  such  recogni- 
zances as  aforesaid,  shall  proceed  in,  hear^  and  deter* 
mine  the  causes  and  niattei^  of  all  such  appeals,  and  shall 
give  such  relief  and  costs  to  the  parties  appealing,  or  ap- 
pealed against,  as  they  in  their  discretion  shall  judge 
proper;  and  such  judgments  and  orders  therein  made,  shall 
be  final,  and  conclusive  to  all  parties  concerned."  §  5. 
Not  to  be  beard  After  the  passing  of  this  act,  no  appeal  in  any  case  re- 
far  notice  IS*  '^^^'^g  ^^  bastardy,  shall  be  brought,  received,  or  heard  at 
••en  given,  the  said  quarter  sessions,  ufiless  such  votice  shall  have  been 
giveuy  and  such  recognizance  s/iall  have  been  entered  into 
in  manner  aforesaid  according  to  the  provisions  of  this  act.*' 

Groviidi  of  re*      It  may  be  useful,  here,  to  notice  the  general  sroiind  on 

MiCaoce  to  or-       i.  v  -  ^  ,,  ,         i«..t  ^  v 

deri  of  mainie- ''^*^^^"  ^'csKstance  to  the  order  ot  justices,  by  way  of  appeal, 

2JJ|l*Vj[ j*^    or  even  to  original  order  of  sessions,  must  generally,  from 

the  nature  of  the  subject,  be  grounded.     The  mother  of  th# 

bastard  being  the  only  person  who  can  be  in  complete  pos* 

session  of  uU  the  circumstances  relative  to  her  connections 
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With  the  other  sex,  her  declaration  on  oath,  with  respect  to 
the  father  of  her  child,  must  of  course  be  deemed  conclusive, 
unless  it  be  rebutted  by  some  legal  inference,  or  by  such 
other  testimony  as  shows  that  she  must  necessarily  either 
have  been  in  an  error,  or  have  sworn  a  falsehood ;  which, 
generally  speaking,  can  only  be  done  by  proof  of  non-access 
within  time,  which  would  show  her  at  least  in  an  error ;  or 
by  other  proof  sufficient  to  throw  an  efntire  discredit  upon 
her  testimony  in  the  particular  case,  which  would  tend  to 
prove  her  guilty  of  wilful  falsehood. 

It  would  carry  us  beyond  all  reasonable  bounds,  to' put 
every  possible  way  i^  which  the  charge  of  bastardy  may  be 
proved^  or  resisted.  A  few  general  rules  are  all  that  can 
be  resorted  to,  conformably  with  the  design.  If  the  person 
charged  as  the  father  be  an  eunuch,*  under  puberty,  f  or 
absent  too  long  to  have  possibly  had  access  within  the 
period  necessary  for  gestation, :(  he  cannot  be  the  father  of 
the  child*  A  married,  as  well  as  a  single  woman,  may  have 
a  bastard  child,  and  tliese  rules  apply  to  both  ;  for  a  mar- 
ried woman  may  have  a  child  within  the  description  of  a 
bastard  by  the  statute,  if  non-access  of  her  husband  within 
the  limits  of  natural  gestation  be  proved.  Tlie  proof  is  the 
only  question  of  difficulty  for  the  court. 

It  has  been  repeatedly  determined  that  the  wife  can  be  a  Mother  of  s 
witness  to  no  fact  whatever  but  of  incontinence,  and  that  ex  o^f**be  admit. 
li^cessitdte  ret ;   but  that  non-access,  and  every  other  fact  ted  to  prove 
which  may  be  disputed,  must  be  proved  by  other  witnesses,  tuience!  '"^^°' 
if  proved  at  all.     This  is  a  rule  of  universal  application, 
to  whatever  point  in   the  particular  case    it  tend,   and 
whomsoever  it   is  to  charge,  or  to  exonerate.  §     Having 
stated  how  proof  of  non-access  is  to  be  given,  it  is  necessary 
next  to  show  tvliat  is  considered  as  proof  itself  of  non- 
access.    Actual  absence  of  the  husband  beyond  sea  was 
formerly  considered  as  the  criterion  with  respect  to  a  mar- 
ried woman ;  but  that  rule  has  been  considerably  relaxed  of 


*  4  Vin.  215.  8vo.  edit.  f  2  Str.  940. 

J  2  Str.  025. 1076. — ^Pract.  Expos,  iitle.  Bastardy,  sect.  I . 

i  8  Seu.  Ca.  175.— 6  T.  R.  330.— 8  East's  R.  I93. 
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late  years.*    One  oF  the  most  recent,  and  most  aathori- 
tative,  cases  on  the  subject  lays  it  down  as  follows:— 
*^  Where  a  child  is  bom  in  lawfiil  wedlock,  the  husband 
not  being  separated  by  divorce,  sexual  intercourse  is  pre- 
sumed, till  that  presumption  is  encountered  by  suck  ew- 
dence  as  proves^  to.  the  satisfaction  of  those  who  are  to  de» 
cide  the  question^  that  it  did  not  take  place,  when  by  the 
laws  of  nature  the  husband  could  be  the  iather  of  the  child. 
By  the  term  access,  must  be  understood  sexual  intercourse^ 
for  otherwise  a  husband*  might  be  said  to  have  access  be- 
cause he  was  in  the  same  place  with  his  wife,  although 
under  circumstances  which  tended  to  prove  that  no  sexual 
intercourse  could  take  place/' f    Thus  much  is  sufficient  to 
observe  respecting  the  testimony  of  the  mother  of  a  bas* 
tard  child,  where  perjury  in  her  makes  no  part  of  the  re- 
puted father's  case,  in  resistance  of  the  charge,  and  the  con* 
sequent  order  of  justices ;  where  the  resistance  to  the  order 
depends  on  merely  impeaching  the  veracity  of  the  mother^ 
the  task  of  doing  so  can  only  be  escercised  within  a  small 
circle,  and'  generally  must  consist  in  proving  that  she  has 
made  declarations,  in  an  early  state  of  pregnancy^  incompa* 
tible  with  the  charge  under  investigation ;  'or  that  she  has 
been  influenced  by  bribery  alone  to  charge  one  person,  or 
to  acquit  another ;  or,  in  general  terms,  such  irrefragable 
testimony  of  a  false  and  unfounded  charge  as  leaves  no 
room  for  doubt.     These,  and  such  like  conclusicnis,  are 
usually  to  be  elicited  only  from  the  mother  herself  by  a 
cross-exam  ination. 
Order  of  pro-       The  last  subject  relative  to  the  appeal  is  the  mere  tech* 
p^"Jj°^*°*P'  nical  order  of  proceeding,  which  is,  that  upon  an  appeal 
against  an  order  of  filiation  of  two  justices,  the  respondent 
ought  to  begin;  that  is,  ought  to  commence  the  controversy, 
by  supporting  the  order;  and  that  too  whatev^  may  have 
be^i  the  practice  of  any  particular  court.  %         ^ 
Parent*  leaviuf     The  order  having  been  made  by  two  justices,  and  eithar 

•  2  Sir.  925. 

t  By  Mansfield,  C.  J.  C.  P.  lo  the  case  of  the  Banbury  Peerage, 
House  of  Lords,  in  1811. 
J  12  E.  R.  50. 


being  confirmed,  or  unappealed  from ;  or  having  been  duly  bascaid  eh\u 
made  by  the  justices  ih  Sessibn ;  it  remains  only  to  notice  the  '^^' 
case  of  the  parents'  leaving  Uieir  bastard  children'  charge- 
able to  their  respective  parishes,  having  property  by  which 
means  such  parishes  might  be  indemnified.  And  it  is  pro-* 
Tided  that  ^^  as  (he  putative  fatiiers,  and'  lewd  mothers  of 
bastard  children  run  away  oiit  of  the  parish/  and  somi^tim^ 
out  of  the  county,  and  leave  the  said  baistard  children*  upon 
the  charge  of  the  parish  where  they  widr^  bom,'  althbiigh 
such  putative  fitthex*  or  mother  have  estates  suffidiehr  to 
discharge  such  parish ;  it  shall  be  lawful  for  the  church- 
wardens and  overseers  of  the  poor  of  such  parish, 'where' 
any  bastard  child  shall  be  bom,  to  take  and  seize  to' much 
of  the  goods,  and  receive  so  much  of  the  annual  rents  or 
profits  of  the  lands,  of  such  putative  father  or  lewd' mother,* 
as  shall  be  ordered  by  any  two  justices  toward  the  discharge 
of  the  parish,  fo  be  confirmed  at  the  sessionsy  for  the  bringing) 
up  and  providing  for  such  bastard  child ;  and  thereupon* 
the  sessions  may  make  an  order'  for  the  churchwarden^  or 
overseers  of  the  poor  of  such  parish,  to  dispose  of  the  goods 
by  sale  or  otherwise,  or  so  much  of  them  for  the  purposes 
aforesaid,  as  the  court  shall  think  fit,  and  to  rieceiVe  the' 
fents  and  profits  of  the  lands,  or  so  much  of  theni  as"  shall' 
be  ordered  by  the  sessions."  * 

Under  this  statute  an  order  which  was  made  by  th^  justices, 
that  the  churchwardens  and  overseers  of  the  poor  should 
seize  of  the  defendant's  goods  what  they  might  judge  proper,' 
to  secure  the  parish  from  the  maintenance  of  his  bastard' 
child,  was  moved  to  be  quashed,  because,  by  the  act  they 
have  only  authority  to  make  an  order  to  empower  the 
churchwardens  and  overseers  to  seize  what  the  justices  shall 
j^ge  proper,  and  not  what  the  churchwardens  may  judge 
proper;  and  for  this  reason  it  was  quashed. f 


*  13  &  14  Car.  2.  c  12.  t  2  Ld.Raym.  858. 
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ARTICLES  OF  THE  PEACE. 

RecogDizance       It  had  been  contended  that  a  recognizance  taken  by  s 
*    single  justice  to  keep  the  peace,  or  be  of  good  behaviouFi 
for  any  certain  period,  or  for  life,  or  without  expressing  any 
specific  time,  and  without  fixing  any  certain  period  for  the 
offender's  appearance,  was  not  legal  and  sufficient:*  but  it 
appears  on  all  hands  to  have  been  the  constant  practice,! 
and  is  supported  by  the  greatest  authorities.^     It  is  true 
that  it  has  of  late  been  the  more  usual,  and  considered  as 
the  better  way,  except  under  very  special  circumstances,  to 
bind  the  party,  against  whom  the  peace  is  required,  to  ap- 
pear at  the  next  session  of  the  peace,  and  in  the  mean  time 
to  keep  the  peace  to  the  King  and  all  his  liege  people,  es- 
pecially to  the  party  claiming  the  security ;  and  though  the 
recognizance  for  keeping  the  peace  should   be  removed 
by  certiararij  it  is  no  discharge  of  the  obligation  to  ap- 
pear. § 

The  right,  however,  in  the  individual  magistrate  to  re- 
quire securities  without  restriction  as  to  Ume,  and  the  other 
circumstances  above  referred  to,  has  recently  received  the 
most  decided  confirmation  from  a  decision  of  the  court  of 
B.  R.||  It  was  an  action  for  assault  and  false  imprisonment 
of  the  plaintiff,  by  the  defendant,  a  justice  of  the  peace  for 
the  county  of  Sussex ;  tried  at  Sussex  assizes,  1817,  and  on 
a  case  reserved,  afterwards  (January,  2Sd,  1818),  argued 
at  Sergeant's  Inn  Hall,  before  the  judges  of  B.  R.  The 
warrant  of  commitment  (on  failure  of  finding  sureties)  to  the 
house  of  correction,  run  ^^  him  safely  to  keepybr  the  space 
of  two  years,  unless  he  shall  in  the  mean  time  find  sureties, 
&c.  for  keeping  the  peace  towards  our  Lord  the  King,  and 
all  his  liege  people,  and  especially  towards  James  Martyn 
Lloyd,  (the  party  demanding  sureties,)  for  the  space  of  two 
years  from  the  date  hereof."    The  only  question  raised  in 

— ^^*»^™^^—  1^^  ^■■■i*M^■■■^^■l■  ■■■■  ■■  ^  il  ^WMi  ^n^^^i^    I    i  ■  '^ 

*  Even  Hawkins  speaks  doubtfully.  1  Hawk.  c.  60.  R.  v.  Bowes^ 
I  T.  R.  696. 
t  Dalt.  c.  119.  2  Hale.  c.  136.  %  4BIack.  Com.  S53. 

§  3  Hawk.  c.  27.  II  Willes  v.  Bridger,  1  Chit.  R.  S78. 
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this  case,  with  which  we  have  any  concern  in  this  place,  was 
contained  in  the  words  distinguished  by  italicks ;  and  on 
that  subject,  Abbot,  C.  J.,  with  whom  the  other  judges 
concurred,  delivered  his  opinion,  in  substance  to  the  fol- 
lowing e£&ct : 

'^  Hie  authority  of  a  justice  of  the  peace  to  require,  upon  Hay  be  for  u 
due  complaint  made  to  him  in  his  judicial  character,  sureties  '*°**™'***  ^"^ 
for  the  keeping  of  the  peace,  and  to  commit  a  person  to 
prison  for  want  of  such  sureties,  is  not,  nor  could  it  be, 
denied ;  but  it  is  contended  for  the  plaintiff,  that  surety  can 
only  be  requiredybr  appearance  at  the  next  sessiouy  and  for 
keeping  the  peace  in  the  mean  time,  &c.  whereas  the  war- 
rant under  which  the  plaintiff  was  committed,  commands 
his  imprisonment  for  two  years,  unless  in  the  mean  time  he 
shall  find  suretiesybr  two  years  from  the  date  of  the  warrant* 
The  arguments  in  support  of  the  limited  power  of  justices 
to  bind  are  principally  founded  upon  stat.  3  Hen.  ?•  c.  1 .  at 
the  .close  of  which,  after  several  enactments  relating  to  the 
duty  of  coroners,  &c.  it  is  ordained  that  every  justice  of  the 
peace  who  shall  take  any  recognizance  for  the  keeping  of  the 
peace,  do  certify,  send,  or  bring,  the  said  recognizance  to 
the  next  session  of  the  peace,  that  so  the  party  bound  may 
be  called,  &c.  But  the  authority  of  a  justice  to  take  surety 
for  the  peace,  existed  long  before  this  statute,  and  is  de- 
rived from  the  commission  of  the  peace,  1  Edw.  3.  c  1 6.  the 
authority  under  which  is  more  fully  set  forth  in  34  Edw.  3. 
c  1.  by  which  they  are  to  have  power  to  restrain  offenders, 
U)  arrest  and  chastize  them,  and  cause  them  to  be  im- 
prisoned, &c.  according  to  law;  to  arrest  all  that  they  may 
fnd  by  indictment  or  suspicion^  and  to  put  them  in  prison ; 
snd  to  take  of  all  them  that  be  not  of  good  fame,  sufficient 
surety  and  mainprize  of  their  good  behaviour  towards  the 
King,  and  his  people,  &c.  These  two  clauses  are  perfectly 
distinct ;  the  former  of  them  relating  to  persons  charged  with 
the  actual  commission  of  some  offence,  when  the  recogni- 
zance is  only  in  the  nature  of  bail,  to  appear  at  the  session, 
and  answer  to  any  charge  that  may  be  preferred  against 
Aem,  and  in  the  mean  time  to  keep  the  peace;  but  the  latter 


Sqi2  ABTICf.Fil  or  THB  PEACE. 

h  br  takfjfg  txiifB^^  pi^r  fis^  timCf  aodinsiKhsiiiaastlic 
justice  shall  think  (in  the  exercise  of  a  sound  aod  legal,  and 
pot  a  wiljGul  anA  arbitrary,  discretion)  fit  and  proper. 

Tbepowieir  of  the  justices  in  session  to  take  snreCj  fiv  the 
peace  is  derived  from  the  commissi<Hi,  and  is  in  the  first 
^use,  by  which  the  power  is  given  to  any  <Hie  jnslioe^  and 
not  tp  two  or  more,  as  is  done  by  the  second  danae,  whidi 
relates  to  the  taking  and  trial  of  indictments,  &c.:  therefiare^ 
if  a  nnglc  justice  cannot  take  secuiiQr  for  a  longer  period 
than  till  the  next,  session,  it  will  be  difficult  to  show  that  g 
number  of  justices  assembled  in  session  may  take  it  for  $ 
longer  time. 

It  may  in  some  cases  be  expedient  that  the  time,  and 
amount,  of  the  security  should  be  settled  by  the  concunreDt 
sentiments  of  several  persons,  rather  than  by  the  an^ 
ppinion  of  an  individual ;  and  therefore  we  would  by  no 
means  be  understood  todisapproveof /A^  usual  practice^  which 
is  to  take  the  security  till  the  next  session  only.  On  the 
other  hand,  expence  and  trouble  are  saved  by  an  adjust- 
ment of  the  whole  matter  in  the  first  instance,  and  there- 
fore there  may  be  other  cases  in  which  this  may  be  the  more 
convenient  course.  The  present  case  turns  simply  upon 
the  legality  of  the  warrant,  and  we  are  of  opinion  that  it  is 
legal." 

After  this  determination,  the  authority  of  a  justice  to 
take  sureties  of  the  peace  out  of  sessions,  can  be  no  longer 
doubttul;  but  nevertheless,  if  there  be  no  particular  cir- 
cumstances^ to  make  3uch  a  private  proceeding  desirablei 
the  more  usual,  and  apparently  the  better,  mode,  is  to  take 
the  recognizance  for  ^^  the  appearance  pf  the  person  com- 
plained against  at  the  next  general,  or  general  quartert 
session  of  the  peace;  and  in  the  mean  time,  for  his  keeping 
the  peace  to  the  King,  and  all  his  Majesty's  liege  $ubjectS| 
especially  to  the  complainant" 
otueetioai.  It  has  been  said,  that,  if  the  offender  be  a  dangerous  per- 
son, the  binding  him  only  to  the  ne^t  session,  is  in^u^cient 
security ;  and  if  he  be  then  called  upon  anew  to  give  a  se* 
curity  (ox  further  keying  the  peace  on  account  oftheorigi- 
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nal  oSeDeCf  it  is  pnaishiiig  a  person  twice  for  one  oftnce. 
First,  it  may  be  answered,  that  &idiiig  sureties  of  the 
peace,  is  merely  a  proceeding  of  precaution  against  the 
future^  and  not  a  punishment  for  the  past^  although  it  be 
tme^  that  breaches  already  committed  form  the  ground  of 
apprehension  for  the  future.  Secondly,  even  if  it  be  taken 
in  the  light  of  a  punishment,  it  is  likely  rather  to  be  di* 
minished^  than  augmented,  by  this  practice ;  because  it  gives 
the  prosecutor  the  option  of  being  satisfied  with  a  security 
of  shorter  duration  than  would  otherwise  have  been,  in  all 
probability,  required. 

On  the  presumption,  then,  that  the  course  last  mentioned  Defendant 
has  been  pursued,  the  person^  bound  must  now  be  called  ^^* 
upon  his  recognizance  before  the  Justices  in  session, — ^the 
court  may  make  proclamation,  that  ^^  if  any  man  can  show 
cause  why  the  peace  granted  against  such  a  one  shall  be 
continued,  he  shall  speak; "  and  if  no  person  come  to  de- 
mand the  peace  against  him,  or  to  show  cause  why  it  should 
be  continued,  then  the  court  may  discharge  him.* 

But  if  a  man  be  bound  as  aforesaid,  and  especially  May  be  con- 
to  keep  the  peace  towards  a  certain  person,  then,  though  ^>ov^* 
SQch  person  come  not  to  desire  the  peace  may  be  con- 
tinued, yet  the  court,  by  their  discretion,  may  bind  him 
over  till  the  next  session,  and  that  may  be  to  keep  the 
peace  agaiiist  that  person  only,  if  they  shall  think  good ; 
for  it  may  be,  that  the  person  who  first  craved  the  peace 
ii  dck,  or  otherwise  prevented,  so  as  he  cannot  come  to  that 
K98i<m  to  demand  the  continuance  of  the  peace  further. 

If  he  q)pear,  however,  he  may  then  move  the  court  to  Farther  biod- 
receive  Articles  of  the  Peace  against  the  offender,  (with  |"*„''Jf"r^*"' 
which  articles,  ready  drawn  on  parchment,  he  should  come  tides, 
prepared}  in  order  that  they  may  be  delivered  to  the  clerk 
of  the  peace,)  and  further  to  bind  him  by  recognizance  to 
the  next  session : — ^and  so  on  fix>m  session  to  session,  so 
long  as  h^  shall  be  able  to  m^ke  it  appear  that  his  appre-> 
l^gasions  continue.    Or  the  justices  may  bind  hina  for  a   . 
<^crtain  definite  period  without  referaice  to  any  succeeding 

^  Dalt.  120. 
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session,  at  their  discretion,  as  the  individual  justice  might 
have  done  in  the  first  instance. 

Here  let  it  be  observed  that  a  person  demanding  sureties 
of  the  peace  (whether  it  be  in  the  first  instance  before  a  single 
justice  for  immediate  security,  or  by  exhibiting  articles  before 

Swean  only  to  the  justices  in  session)  swears  only  to  his  own  apprehensions, 

bensloD*^**'*"  of  which  no  other  person  can  form  an  adequate  judgmeot; 
from  which  it  has  been  deduced  by  the  judges,  in  niaoy 
cases,  as  a  general  rule,  that  Articles  of  the  peace  cannot  be 
resisted  on  any  ground,  except  by  showing  direci  evidence 
of  express  malice ;  such  as  declarations  to  that  efiect ;  bat 
not  inferred  malice,  collected  firom  general  reasoning,  or 
collateral  circumstances ;  and  moreover,  that  wherever  par^ 
iicular  facts  of  violence  are  stated  by  the  complainant,  it  is 
not  permitted  for  the  defendant  to  controvert  them;  for 
they  must  be  taken  to  be  true,  till  negatived  through  the 
medium  of  an  appropriate  prosecution.*^ 

Here  it  will  be  proper  to  introduce  some  notice  of  what 
provocations  are  deemed  sufficient  cause  for  demanding 
sureties  of  the  peace,  as  well  as  respecting  the  persons  ai 
whose  suit,  and  against  whom  they  ought  to  be  granted,  since 
these  considerations  are  equally  applicable  to  such  demand 
before  justices  out  of  session,  and  by  articles  exhibited  m 
session. 

For  what  cause  By  the  commission  of  the  peace,  one  or  more  justices 
«  6'*n  «  •  jj^yg  power  "  to  cause  to  come  before  them  all  those  who, 
to  any  of  the  King's  people  concerning  their  bodies,  or  the 
firing  of  their  houses,  have  used  threats,  to  find  sufficient 
security  for  the  peace,  or  their  good  behaviour,  towards  the 
King  and  his  people ;  and  if  they  shall  refuse  to  find  such 
security,  to  cause  them  in  the  King's  prisons  to  be  safely 
kept,  until  they  shall  find  such  security/* 

Fearofcorpo-       Jt  scems  clear   that  wherever   a  person  has  just  cause 

burning'his       to  fear  that  another  will  bum  his  house,  or  do  him  a  cor- 
^oiue.  . • 

•  13  E.  R.  17K^See  this  subject  at  length,  Pract.  Expos.  7t/2r, 
Peacf.,  surety  for,  sect.  1.  The  three  great  cases  in  which  is  the 
doctrine  here  insisted  on,  are  those  of  Lady  Vane,  in  Str.  I  SOS ;  the 
next  the  Countess  of  Straihmore's  case,  in  1 T.  R.  6o6  3  and  R.  t.  Dog-^ 
herty,  in  13  £.  R.  171. 
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'poral  hurt,  or  that  he  will  procure  others  to  do  so,  he  may 
demand  the  surety  of  the  peace  against  such  person,  and 
that  every  justice  of  the  peace  is  bound  to  grant  it,  upon 
the  party's  giving  him  satisfaction  upon  oath  that  he  is 
actually  under  such  fear,  and  that  he  has  just  cause  to  be  so, 
and  that  he  doth  not  require  it  out  of  malice  or  vexation.* 

Also  it  seems  that  be  who  is  threatened  to  be  imprisoned  Bein^threat- 
by  another  has  a  right  to  demand  the  surety  of  the  peace ;  pr^^^^en^"' 
for  every  unlawful  imprisonment  is  an  assault  and  wrong  to 
the  person  of  a  man.  And  the  objection  that  one  wrong- 
fully imprisoned  may  recover  damages  in  an  action,  and 
therefore  needs  not  the  surety  of  the  peace,  is  as  strong  in 
the  case  of  battery,  as  in  that  of  imprisonment ;  and  yet 
there  is  no  doubt,  but  that  one  threatened  to  be  beaten  may 
demand  the  surety  of  the  peace,  f 

But  if  the  justice  shall  perceive  that  surety  is  demanded  Where  de- 
merely  of  malice,  or  for  vexation  only,  without  any  just  cause  ^,°ct*o?v^ 
of  fear,  it  seems  he  may  safely  deny  it :  here,  however,  the  tioa, 
justice  shall  do  well  to  pursuade  him,  and  to  show  him  the 
danger  of  his  oath  which  he  is  to  take ;  but  yet  if  he  will 
not  be  persuaded,  but  will  take  his  oath  that  he  is  in  fear, 
where  indeed  he  neither  doth  fear,  nor  hath  cause  to  fear, 
this  oath  shall  discharge  the  justice,  and  the  fault  shall 
remain  on  such  complainant. 

Also  if  a  man  will  require  the  peace,  because  he  is  at  va- 
nance  or  in  suit  with  his  neighbour,  it  shall  not  be  granted4 
But  this  fact  must  appear  directly  from  the  declarations 
of  the  party,  for  otherwise  the  justice,  collecting  such  mo- 
tives inferentially,  will  take  on  himself  a  responsibility  not 
justified  by  the  cases  just  cited. 

But  all  the  autliorities  agree  that  fear  lest  another  will  N„t  fw  srr. 
hurt  his  servants,  or  his  cattle,  or  other  goods,  is  not  suf-  ▼a"'**  f  «o«*»t 
ncient  ground  for  requiring  surety  of  the  peace. 

But  it  is  otherwise  as  to  his  wife  or  childj  for  he  may  for  ^-.fc  or 
«^ve  the  peace  at  the  justice's  hands,  by  the  words  of  the  ^^''**' 
commission^  and  the  justice  ought  to  grant  it.  § 

•  1  Hawk.  c.  60.  t  I  Hawk.  c.  60. 

J  Dah.  c^ll6.  §  Dalt.  c.  II6. 
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If  the  children  be  under  the  age  of  discretion,  there  cui 
,be  no  doubt  respecting  the  parent's  claim  on  the  authority 
of  the  justice  for  protection,  on  his  (the  father's)  oath. 
Mast  be  a  fear      The  Surety  of  the  peace  shall  not  be  granted,  but  where 

fatur" daoffcr.  ^^^^®  ^  *  f^*""  ^^  some  present,  or  future  danger,  and  not 
for  any  breach  of  the  peace  that  is  past ;  for  his  surety  of 
the  peace  is  only  for  the  security  of  such  as  are  in  fear :  but 
the  party  wronged  may  pimish  the  offender  by  indictme&t; 
and  the  justice  may  bind  over  the  affrayer  to  answer  unto 
the  indictment. 

May  be  de-  It  seems  to  be  agreed  that  all  persons  whosoever,  under 

penofl?  ^'^""^  the  King's  protection,  being  of  sane  memory ^  whether  they 

.  be  natural  and  good  subjects,  or  aliens  or  excomnwmcaie^ 

or  attainted  of  treason,  have  a  right  to  demand  surely  of  the 

peace.    And  it  is  certain  a  wife  may  demand  it  against  hei 

husband,  and  that  a  husband  also  may  have  it  against  his 

Against  whom.  wife.  And  there  is  no  doubt  but  it  ought  upon  cause  ofctmr 
plaint,  to  be  granted  by  any  justice  of  the  peace,  against 
any  person  whomsoever,  under  the  degree  of  nobility,  whe- 
ther he  be  a  magistrate  or  private  person,  and  whether  he 

Infants,  femes  be  of  full  age,  or  under  age.     But  infants  and  femes  coverts 

peen!^'  ^°  ought  to  find  security  by  their  friends,  and  not  to  be  bound 
themselves.  And  the  safest  way  of  proceeding  against  a 
peer,  is  by  complaint  to  the  Court  of  Chancery  or  King's 
Bench.* 

Practice  of  The  usual  practice  of  courts  of  quarter  sessicm,  we  have 

coiitinuaDce^of  ^^^^  ^*  ^  Continue  a  recognizance  for  keeping  the  peaces 
bindiog.  from  session  to  session,  until  it  be  discharged,  f 

That  of  the  court  of  King's  Bench  is  to  continue  the 
person  bound  to  keep  the  peace  upon  his  recognizance  for 
twelve  months ;  and  if  no  indictment  be,  in  the  interim,  pre- 
ferred against  him,  to  dischai^  it  at  the  expiration  of  that 
time.  X  But  they  are  not  confined  to  any  particular 
period,  for  they  will  require  bail  for  such  a  length  of  time 
as  they  shall  think  necessary  for  the  preservati«n  of  the 
peace.  § 

'         >■ 

*  1  Hawk.  c.  60*  f  4  Bac.  Ab. 

t  9  Str,  3S6.  $  R.  v.Bowes>  1 T.  R.  ^. 
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This  seems  likewise  to  be  the  practice  of  the  Court  of  Of  R.  B.  and 
Qiancery ;  for  upon  a  motiou  to  discbarge  a  writ  of  sup-     ^^^' 
plicavii,  it  was  said  by  Lord  Macclesfield,  chancellor,  <'  the 
application  is  too  early;  let  the  party  stay  till  a  year  be 
expired,  and  in  the  mean  time  let  him  take  care  to  behave 
peaceably."* 

And  if  a  maa  be  bound  to  the  peace  during  his  life 
(which,  as  we  have  already  seen,  a  justice  in  his  discretion, 
or  a  court  of  session,  upon  sufficient  cause,  may  l^ally  do,) 
or  generally  without  any  time  or  day  limited ;  in  such  case 
neither  the  King,  the  justice^  the  party,  nor  the  sessions, 
can  discharge  this  recognizance  during  the  life  of  the  party 
so  bound,  by  release  or  otherwise,  f 

But  if  the  person  who  has  entered  into  a  recognizance  How  recognU 
Car  keeping  the  peace  die,  the  recognizance  may  be  dis-  dl^harecd. 
charged.^ 

Also  the  demise  of  the  King  is  a  discharge  of  a  recog* 
nizance  for  keeping  the  peace ;  for  as  the  condition  is  to 
keep  our  peojce^  his  successor  cannot  take  advantage  of  a 
breach.  § 

But  it  seems,  according  to  the  better  opinion,  that  a 
rdease  from  the  person  upon  whose  complaint  it  was  en- 
tered into,  is  in  no  case  a  discharge  of  a  recognizance  for 
keeping  the  peace ;  for,  as  the  recognizance  was  entered  into 
to  the  King,  and  not  to  the  subject,  it  is  not  in  the  power 
of  that  subject,  who  is  no  party  to  it,  to  discharge  it;  how- 
ever, such  a  release  may  be  a  good  inducement  to  the 
court,  to  which  such  a  recognizance  shall  be  certified,  to 
discharge  it,  if  it  be  within  their  power.  || 

Aiter  the  condition  of  a  recognizance  for  keeping  the  Pardoo. 
peace  is  broken,  the  King  may  pardon  the  forfeiture ;  but 
the  King  cannot  release  the  condition  before  it  is  broken; 
because  the  person  upon  whose  complaint  the  recognizance      * 
^  entered  into,  has  an  interest  in  the  condition.  *  * 
The  demand  of  a  recognizance  for  surety  of  the  peace  Applicatloo 

*  3  Ptere  Wil.  R.  202.  t  Lamb.  113;  Daltoo,  c.  62Q. 

:  1  Hawk.  C.6Q.  §  Ibid.  ||  Ibid,  •*  Ibid. 
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forrecof^oU      has  been  treated  of  as  hdngjirst  made  before  a  single 

originaMy^toibeJ"^^*^*  ^^^  Continued  by  articles  exhibited  before  the  jus- 
jiistices  in  ses-  tices  in  Session.     It  must  not  be  understood,  however,  to 
come  before  the  latter  in  the  manner  of  an  appeal  from 
the  former,  for  there  is  no  reason  whatever,  why  an  origi- 
nal  application   should  not   be  made   to  the  justices  in 
session,  if  the  party  complaining  consider  such  applicatioQ 
sufficiently  early  for  his  protection.     In  that  case,  a  war- 
rant must  of  coui:se  proceed  from  the  bench,  against  tlie 
offender;  but  the  recognizances,  both  for  the  immediate 
preservation  of  the  peace,  and  for  his  future  appearance  at 
May  be  taken  the  iiext  Session,  may  be  taken  before  a  single  justice,  if  not 
justkc.*  ""^  ^  apprehended  before  the  adjournment,  or  termination,  of 
the  court. 

The  court  of  B.  R.  rejected  articles  of  the  peace  with  a  ! 
person  residing  in  a  distant  part  offered  to  swear  against 
a  person  resident  in  the  same  place,  saying  **  be  might  have 
gone  before  a  justice  of  the  neighbourhood  and  claimed  the 
security  of  the  peace  there.  ♦" 

If  the  warrant  for  apprehending  the  offender  go,  in  tiie 
first  instance,  from  the  justices  in  session  assembled,  it 
should  be  in  the  following  form,  or  to  the  like  effect,  in  the 
name  of  the  King,  but  under  the  teste  of  the  chairman  and 
one,  or  more,  of  the  other  justices. 

County  of, 1      George  the  Third,  by  the  Grace  of  God, 

{to  xxnt,)  J  of  the  united  kingdom  of  Great  Britain  and 

Ireland,   King,  Defender  of  the  Faith,  and  so  forth ;  to  our 

Sheriff  of  our  county  of. the  high  constable  of  the  hundred 

of the  petty  constables  of  the  town  of and  to  all 

and  singular  our  baillifs  and  other  ministers  in  the  said  county 

greeting.     Forasmuch  as  P.  O.  of in  the  said 

county,  yeoman,  hath  personally  come  before  A.B*  and  other 
our  justices  assigned  to  keep  the  peace  within  the  county  afore- 
said, and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdemeanors  in  the  said  county  committed,  and  hath 
taken  a  corporal  oath  that  the  said  P.  O.  is  afraid  that  D.  D.  of 

in  the  said  county,  yeoman,  will  beat  [wound,  maim,  or 

kill]  him  [or  burn  his  house,]  and  hath  prayed  surety  of  the 
peace  [or  of  the  good  behaviour,  if  it  be  fo]  against  him  the 


»  R.  V.  Waite,  Burr.  R.  780. 
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said  D.  D.  Therefore  we  command  and  charge  you,  jointly 
and  severally,  that  immediately  upon  receipt  hereof,  you  omit 
not,  by  reason  of  any  liberty  within  the  county  aforesaid,  but 
that  you  take  the  aforesaid  D.  D.  if  he  can  be  found  in  the 
county  aforesaid,  and  bring  him  before  the  said  A.  B.  and  other 
our  justices  so  as  aforesaid  assigned  to  keep  the  peace  within  our 
county  aforesaid,  if  they  shall  be  then  sitting ;  and  if  not,  then 
before  some  one  or  more  of  our  said  justices  in  and  for  our 
county  aforesaid,  to  find'  sufficient  surety  and  mainprize,  as  well 
for  his  personal  Appearance  at  the  next  general  quarter  session 

of  our  peace,  to  be  holden  at or  elsewhere,  in  and  for 

the  said  county,  as  also  for  our  peace  in  the  mean  time  to  be 
kept  towards  us  and  all  our  liege  people ;  and  more  especially 
towards  the  said  P.  O. ;  that  is  to  say,  that  he  the  said  D.  D. 
shall  not  do,  nor  by  any  means  procure,  or  cause  to  be  done^  any 
of  the  said  evils  to  any  of  our  said  people,  and  particularly  to 

the  said  P.  O. ;  [or  if  U  isjbr  the  good  behaviour as  also 

for  his  good  behaviour,  in  the  mean  time,  toward  us  and  all  our 
liege  people ;  and  more  especially  towards  him  the  said  P.  O. 
Ac.  &c.] 

"  If  any  party  who  is  called  at  a  session  of  llie  peace  Defaalt  to  be 
upon  a  recognizance  for  keeping  the  peace,  make  default,  ccrtiflcd.  * 
the  default  shall  be  there  recorded,  and  the  recognizance, 
with  the  record  of  the  default,  shall  be  sent  and  certified 
into  the  Chancery,  or  before  the  King  in  his  bench,  or  into 
the  King's  Exchequer."  * 

However,  if  the  party  have  any  good  excuse,  such  as  Mayandercir. 
sickness,  for  his  not  appearing,  it  seems  that  the  sessions  •^""**J^^^  ^ 
are  not  bound  peremptorily  to  record  his  default,  but  may 
equitably  consider  of  the  reasonableness  of  such  excuse,  f 
This  doctrine  has,  indeed,  been  doubted,  :|:  but  general 
practice  is  conformable  with  the  position ;  and  as  the  re- 
cognizance may  be  taken  by  a  single  justice  at  any  time,  so 
soon  as  the  offender  is  able  to  attend,  a  respite  of  proceed- 
ings by  the  session,  till  that  opportunity  arrives,  seems 
only  consistent  with  justice  and  humanity. 

But  there  is  no  doubt  but  that  it  may  be  forfeited  by  any  May  He  for- 
actual  violence  to  the  person  of  another,  whether  it  be  done  ***^  ' 
by  the  party  himself,  or  by  others  through  his  procurement, 
as  manslaughter,  rape,  robbery,  unlawful  imprisonment, 

I      ■     !■  ■     I     ■  >■  I  II 

•  8  Hen.  7.  c  1.  t  1  Hawk.  c.  QO.  J  Dah.  1  ig. 
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and  the  like.  *  And  even  by  threatening  to  da  any  act 
of  violence  against  another  in  his  presence;  and  it  is  sidd,  in 
his  absence  also,  if  accompanied  by  lying  in  wait  to  execute 

And  the  justices  cannot  in  any  case  proceed  against  the 
party  for  a  forfeiture  of  his  recognizance,  either  in  respect 
of  his  not  appearing,  or  breaking  the  peace ;  but  that  the 
recognizance  itself,  with  record,  or  defkult  of  appearance, 
ought  to  be  removed  into  some  of  the  Courts  at  West- 
minster, who  shall  proceed  by  scire  facias  upon  such  recog* 
nizance^  and  not  by  indictment.  X 
Procecdingt  And  SO  it  ought  to  be^  if  it  be  presented  by  the  jury,  or  | 
w  en  or  ei  •  grg^^  inquest,  thjat  the  party  hath  forfeited  his  recogni- 
zance by  breach  of  the  peace.  § 

■  ■!  III.!.    Ml.  III!.  I  n  ....I.  ■« 

*  1  Hawk.  c.  60.  t  Dalt.  121.  R.  v.  Meadez,  Str.  47». 

I'  1  Hawk.  c.  60.  §  Lamb.  570.^Dalt.  1 IQ. 
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VAGRANTS. 

The  disposition  of  vagrants  constitutes,  especially  in  po- 
pulous and  manufacturing  districts,  no  inconsiderable  por- 
tion of  the  business  of  a  quarter  session  of  the  peace.    Idle- 
ness in  any  of  the  members  of  a  community  is  a  disadvatage 
p  such  community,  because  on  the  difiusion  of  active  and 
productive  labour  depends  its  vigour  and  its  wealth.   .  More 
weight  has  been  attached  to  these  axioms  in  this  kingdom 
perhaps  than  in  most  others,  whence  the  numerous  statutes 
that  have  been  enacted  against  this  source  and  root  of 
almost  every  evil.    The  laws  against  vagabonds  may  be 
traced  up  as  high  as  the  reign  of  Hen.  11.     Under  that 
of  Queen  Elizabeth  they  became  numerous  and  more  syste- 
matic, because  the  dissolution  of  monasteries  by  her  father 
bad  thrown  on  the  bounty  of  the  public  a  numerous  herd 
of  beggars,  who  had  before  been  under  the  protection  of 
those  communities.    The  17  Geo.  2.  c.  5.  commonly  called 
the  Vagrant  Act,  extended  and  improved  in  some  parti- 
culars by  subsequent  statutes,  is,  at  this  day,  the  principal 
foundation,  on  which  all  the  proceedings  against  b^gars, 
(or  as  they  are  more  technically  denominated,   Vagrants) 
of  all  descriptions,  as  well  before  magistrates  out  of  sessions 
as  before  courts  of  quarter  session,  are  erected.  This  statute 
divides  the  objects  of  it  into  three  classes,  viz.  1st,  Idle  and 
disorderly  persons.    2d,  Rogues  and  vagabonds.    Sd,  In- 
corrigible Rogues* 

I.  Idle  and  disorderly  Persons. 

Idle  and  disorderly  persons  are  thus  described  by  it. 

1.  AU  persons  who  threaten  to  run  away,  and  leave  their  Persona  thmiu 
wives  or  chfldren  to  the  parish.  ^^°«/*^ '"" 

2.  All  persons  who  shall  unlawfaUy  return  to  the  parish  Returninf^  to 
or  place  from  whence  they  have  been  legally  removed  by  mo^^'from.' 
<^er  of  two  justices,  without  bringing  a  certificate  from 

the  parish  or  place  whereunto  they  belong. 

3.  All  persons  who,  not  having  wherewith  to  maintain  ^^^^^"5  *« 
themselves,  live  idle  without  employment,  and  refuse  to 
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Bfgging. 


work  for  the  usual  and  common  wages  given  to  other 
labourers  in  the  like  work,  in  the  parishes  or  places  where 
they  are. 

4.  All  persons  going  about  from  door  to  door,  or  placing 
themselves  in  the  streets,  highways,  or  passages,  to  beg  or 
gather  alms  in  tlie  parishes  or  places  tvhere  they  dwell. 

And  5.  (By  32  Geo.  3.  c.  45.  §  8.)  All  persons  who  by 
their  wilful  default  and  neglect  permit  their  wives  and  chil- 
their  families,  dren  to  become  chargeable  to  their  parishes  or  places;  who 
either  do  not  use  proper  means  to  get  employment,  or 
being  able  to  work,  do  neglect  to  work,  or  spend  their 
money  in  alehouses  or  places  of  bad  repute,  or  in  any  other 
improper  manner,  and  do  not  employ  a  proper  proportion 
of  the  money  earned  by  them  towards  the  maintenance  of 
their  wives  and  families. 


NejElectini;  to 
work  and  to 
pro?  ide  for 


Gathering  alma 
undpr  prctcod- 
cd  looses. 


Collectors  for 
prisons. 

Fencers. 

Bear  wards. 

Common 
players. 


Blinstrels. 

Jugglers. 
Gipsies. 

Fortune-tel- 
lers. 

Using  subtle 
craft. 


II.  Rogues  and  Vagabonds. 

Rogues  and  vagabonds  are  these  that  follow : 

1 .  All  persons  going  about  as  patent  gatherers,  or  ga- 
therers of  alms,  under  pretences  of  loss  by  fire,  or  other 
casualty. 

2.  Persons  going  about  as  collectors  for  prisons,  gaols, 
or  hospitals. 

3.  Fencers. 

4.  Bearwards. 

5.  Common  players  of  interludes,  and  all  persons  who 
shall  for  hire,  gain,  or  reward,  act,  represent,  or  perform, 
or  cause  to  be  acted,  represented,  or  performed,  any  inter- 
lude, tragedy,  comedy,  opera,  play,  farce,  or  other  enter- 
tainments of  the  stnge,  or  any  part  therein,  not  being  au- 
thorized by  law. 

6.  Minstrels. 
7-  Jugglers. 

8.  All  persons  pretending  to  be  gipsies,  or  wandering  in 
the  habit  or  form  of  Egyptians. 

9.  Or  pretending  to  have  skill  in  physiognomy,  palmes- 
try,  or  like  crafty  science,  or  to  tell  fortunes. 

10.  Or  using  any  subtle  craft,  to  deceive  and  impose  (»iy 
any  of  his  Majesty's  subjects. 
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11.  Or  playiugi  or  betting  at»  any  unlawful  games^  or  Piayinf  orbfH* 
plays.  ^      *«•«• 

12.  AH  persons  who  run  away,  and  leave  their  wives  or  RonniQ|rai|raj. 
children,  whereby  they  become  chargeable  to  any  parish 

or  place** 

IS.  All  petty  chapmen,  and  pedlars,  wandering  abroad,  P«*^"  «■- 
not  being  duly  licenced,  or  otherwise  authorised  by  law. 

14.  All  persons  wandering  abroad,  and  lodging  in  ale  Penont  not 
houses,  barns,  out-houses,  or  in  the  open  air,  not  giving  ^couat  IT^ 
a  good  account  of  themselves.  tbemielves. 

15.  All  persons  wanderimr  abroad  and  befurinir,   tire- ^w*"»  p^e- 

*    J-       .     u         ij-  •  r    •  e»    p»    '^       tending  to  be 

tenamg  to  be  soidiers,  manners,  or  sea-iarmg  men.f  soldiers,  lea- 

16.  Or  pretending  to  go  to  work  in  harvest.  J  ™*"»  *^* 

17.  If  any  one  keep  an  office  for  the  sale  of  tickets  in  the  go^iiTwort  in 
public  lottery,  without  a  licence  from  the  stamp  office,  he  ^r^^^* 
shall  forfeit  100/.     And  if  any  person  shall  sell  the  chance  ?"/?j"^u1r^'' 
or  share  of  a  ticket  for  a  less  time  than  the  whole  time  of  tickets  or 
drawing,  or  shall  insure  for,  or  against,  the  drawing  of  any     '^ 
ticket,  or  shall  receive  any  money  to  return  money  or  goods 

upon  any  contingency  depending  upon  the  tickets  in  the 
lottery,  he  shall  forfeit  50/.  by  22  Geo.  3.  c.  47,  and  per- 
sons guilty  of  any  of  the  preceding  offences  may  also  be 
proceeded  ugainst  as  rogues  and  vagabonds,  by  27  Geo*  3. 

*  Oa  the  subject  of  persons  threatening  to  run  away,  and  actually' 
ronning  away,  and,  learing  their  fiimilies  chargeable,  there  are  no  less 
than  four  statutes  in  foi[ce»  viz.  1  J.  c.  4.— -6  Geo.  I.  a  8. — 17  Geo.  2.  c. 
5.^and  32  Geo.  3.  c.  45. 

t  Persons  committing  acts  of  vagrancy  under  pretence  of  beiug 
soldiers,  &c.  but  not  being  really  such,  are  undoubtedly  still  subject  to 
the  punishment  of  vagrants.  But  real  soldiers,  &c.  in  a  state  of  va-> 
grsDcy  from  accident  or  necessity,  who  were  punishable  by  the  39  Eliz. 
c*  17*  and  the  wives  of  soldiers,  moreover,  under  the  circumstances 
tWein  mentioned,  are  relieved  against  the  provisions  of  the  vagrant 
hwi  by  the  annual  mutiny  acts,  and  by  43  Geo.  3.  c.  6l.  mb  modo, 

X  This  provision  was  directed  against  parsons  who  under  pretence  of 
teekiog  harvest  work,  left  their  own  parishes,  and  by  an  inhabitancy  of 
forty  days  in  some  other  place  more  agreeable  to  them,  accquired  settle- 
oiCQti,  which  they  might  formerly  have  done  under  the  13  &  14  C.  S. 
c>  12 ;  whereby  parishey  that  had  received  no  benefit  from  their  labour, 
were  oftentimes  burthened  with  their  maintenance, 
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c  1 ;  but  if  they  are  convicted  as  rogues  and  vagabonds, 
they  shall  be  discharged  from  the  pecuniary  penalties. 
AH  beggars.         18.  And  all  Other  persons  wandering  abroad  and  beg- 
ging, shall  be  deemed  rogues  and  vagabonds.* 
P^r^^^ing      19.  Any  person  apprehended,   having  upon  him  any 
kejy  &«.  picklock  key,  crow,  jack,  bit,  or  other  implement,  with  an 

intent  feloniously  to  break  and  enter  into  any  dwelling-house, 
warehouse,  coach-house,  stable,  or  out-house,  or  who  shall 
have  upon  him  any  pistol,  hanger,  cutlass,  bludgeon,  or 
other  offensive  weapon,  with  intent  feUmously  to  assault 
any  person ;  or  shall  be  found  in  or  upon  any  dwelling- 
house,  warehouse,  coach-house,  stable,  or  out-house,  or  in 
any  enclosed  yard  or  garden,  or  area  belonging  to  any  house, 
with  an  intent  to  steal  any  goods  or  chattels.  23  Geo.  3. 
c.  88.  t 

20.  Suspected  persons  and  reputed  thieves  frequenting 
the  Thames,  and  the  quays  and  warehouses,  8cc.  adjoining^ 
with  a  felonious  intent.     39  &  40  Geo.  3.  c.  87« 

21.  Persons  making  signals  by  fires  on  the  coast  to  smug- 
gling vessels.    42  Geo.  3.  c.  82. 

III.  Incorrigible  Rogues. 

Incorrigible  rogues  are  thus  described : 
1.,  All  end  gatherers  ofiending  against  the  statutes  of  the 
23  Geo.  1.  being  convicted  of  such  offence,  which  offence  is 
this,  viz.  the  collecting,  buying,  receiving,  or  carrying  any 
ends  of  yarn,  wefts,  thrums,  short  yarn,  or  other  refdse  of 
cloth,  drugget,  or  other  woolen  goods,  whereby  abuses 
might  be  committed  in  the  woolen  manufacture. 

2.  All  persons  apprehended  as  rogues  and  vagabonds, 

*  Abroad  means  out  of  their  own  parishes  ;  for  we  have  seen  by  the 
last  section,  that  if  they  commit  the  offence  unthin  their  own  parishes, 
it  only  incurs  the  punishment  due  to  idle  and  disorderly  persons. 

f  The  conviction  of  this  instance  of  vagrancy  most  state  that  these 
specified  implements,  or  some  of  them,  were  found  upon  the  prisoner 
at  the  time  qfhis  apprehension,  H.  v.  Brown,  ST.  R.  $6.  Thetn/fn/ 
must  in  this  instance,  like  most  others,  be  a  conclusion  of  fact  from  the 
evidence;  but  the  possession  of  the  instruments  named,  if  unexplained, 
is  presumpilife  proof  of  the  intention. 


VAGRAKVS.  l^li 

and  escaped  from  the  persons  apprehending  them ;  w  re- 
fusing to  go  before  a  justice ;  or  to  be  examined  on  oath 
before  such  justice;  or  refiiaing  to  be  conveyed  by  such 
pass  as  is  herein-after  directed;  or  knowingly  give  a  fisdse 
account  of  themselves  on  such  examination,  after  warning 
given  them  of  their  punishment. 

8  All  rogues  or  vagabonds  who  shall  break  or  escape  out 
of  any  house  of  correction  before  the  expiration  of  the 
term,  for  which  they  were  committed  or  ordered  to  be  con* 
fined  by  tliis  act. 

4.  All  persons  who,  after  having  been  punished  as  rogues 
and  vagabonds,  and  discharged,  shall  offend  again  in  like 
manner.*    All  these  shall  be  deemed  incorrigible  rogues. 

§*. 

5.  Any  person  convicted  of  a  third  offence  against  the 
fourth  section  of  the  6  Geo.  8.  c.  48,  respecting  the  de*- 
stroying  of  underwood. 

It  is  with  the  two  last  mentioned  descriptions  of  offenders ; 
viz.  rogues,  and  incorrigible  rogues;  that  justices  in  session 
are  immediately  concerned,  and  the  provisions  of  the  sta- 
tute which  brings  the  subject  under  their  cognizance  are  the 
following,  (after  enacting,  respecting  idle  and  disorderly  per^ 
sons,  that  ^  It  shall  be  lawfiil  for  one  justice  to  commit  any 
idle  and  disorderly  person,  being  thereof  convicted  before  him 
upon  his  own  view,  or  confession,  or  oath  of  one  witness, 
to  the  house  of  correction,  to  be  kept  to  hard  labour,  for 
not  exceeding  one  month,")  it  proceeds  to  the  punishment 
of  these  other  two  descriptions  of  vagrants,  thus : 

*^  And  if  the  person  apprehended  be  a  rogue  and  vaga- 
londj  the  justice  shall  or<ler  him  to  be  publicly  whipped  by 
the  constable,  or  other  person  to  be  appointed  by  the  con- 
stable of  the  parish  or  place  where  such  person  was  appre- 
hended; or  shall  order  him  to  be  sent  to  the  [common 
gsol,  27  Qeo.  S.  c.  II,  or]  house  of  correction  till  the  next 
Kssions,  or  for  any  less  time,  [such  less  time  not  being  for 
less  than  seven  days,  82  Geo.  8.  c.  45.  §  1.]  as  such  justice 
shall  think  proper."     17  Geo.  2.  c.  5.  §  7. 

*  i.  e.  As  a  rogue  and  vagabond^  Bailie's  case,  I^each,  400. 
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Power  of  tbe       "  Where  any  oflender  against  thb  act  shaQ  be  committed  to 

the  house  of  correction  till  the  next  sessions,  and  thejustka 

at  suck  sessions  shall  on  examination  of  the  drcumstances 

of  the  case,  adjudge  such  person  a  rogue  or  vagabond^  or  on 

incorrigible  rogue^^  they  may  order  such  rogue  or  vagabond^  to 

be  detained  in  the  house  of  correction  to  hard  labour  for  any 

further  time  not  exceeding  six  months,  and  such  incorrigibk 

rogue  for  any  further  time  not  exceeding  two  years,  nor  less 

than  six  months ;  and,  during  the  time  of  such  person' scon- 

finement,  to  be  whipped  in  such  manner,  and  at  such  times 

and  place,  as  they  shall  think  fit;  and  such  person  may,  if 

the  sessions  think  convenient,  afterwards  be  sent  away  by  a 

pass;  and  if  such  person,  being  a  male,  is  above  tlie  age  of 

*  Previous  to  the  application  of  decided  cases  to  points  of  difficttltj 
arising  out  of  the  different  statutes  on  the  subject  of  vagrancy,  it  is  ne- 
cessary to  submit  a  very  few  obser\'ations,  of  a  general  nature,  on  il>e 
interpretation  of  the  17  Geo.  3.,  which  must  be  considered  as  the  foun- 
dation of  all  the  authority  of  justices  over  all  those  who  come  within  the 
common  descriptioti  of  "  vagrants,"  It  seems  decided  by  tbe  case  of 
R.  V.  Rhodes,  (4  T.  R.  S$0.)  that  every  commitment  of  every  vagrant, 
whether  for  a  determinate  period,  or  till  the  next  session,  is  a  eommii- 
ment  in  execution,  on  a  previous  conviction.  By  R.  v.  Patchet,  {b  £.11 
339.)  wherein  it  is  asserted  by  Counsel,  and  not  contradicted  by  the 
Court ;  and  by  the  actual  judgment  in  Bailie's  case  ;  (Leach.  400.)  it 
would  seem  that  only  idle  and  disorderly  persons^  and  rogues  and  raga- 
bonds,  the  two  first  mentioned  description  of  vagrants  in  the  statute,  can 
be  actually  punished  or  committed  in  execution  by  individual  magis- 
.trates,  and  that  incorrigible  rogues,  the  third  description,  are  to  be  cooh 
mitted  for  trial  and  punishnient  before  the  justices  in  session.  If  this 
lie  so,  the  commitments  of  these  cannot  be  commitments  in  execution. 
Then,  again,  it  appears  by  R.  v.  Elwell,  (2  Str.  7&4.)  and  other  cases, 
that  the  court  of  session  cannot  proceed  to  inquire  respecting  these 
kinds  of  offences  upon  the  mere  commitments,  but  that  there  nmst  be 
convictions  returned  as  the  foundation  of  their  jurisdiction.  These  dif- 
ferent positions  cannot  all  stand  together.  The  least  irreeondleable 
conclusion,  therefore,  may  perhaps  be,  on  a  deliberate  view  of  the  sta- 
tute itself,  and  these  conflicting  authorities,  that  the  sessions  cannot 
proceed  beyond  the  offence  charged .  on  the  face  of  the  conviction  re- 
specting rogues  and  vagabonds,  the  commitments  of  such  being  clearly 
in  execution  of  a  sentence  already  passed ;  but  that,  with  respect  to 
incorrigible  rogues,  they  are  for  trial  before  the  sessions,  and  that  trial 
is  intended  by  the  statute  to  be  on  the  commitment  only. 
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twelve  years,  tbe  court  may,  before  he  is  discharged  from 
the  house  of  oorrection,  send  him  to  be  employed  iu  his 
Majesty's  service  by  sea  or  land;  and  if  such  incorrigible 
rogue,  so  ordered  by  the  sessions  to  be  detained  in  the  house 
of  correction,  shall  break  out  or  make  his  escape,  or  shall 
offend  again  in  like  manner,  he  shall  be  guilty  o(  felony ^  and 
be  transported  for  seven  years."*  17  Geo.  2.  c.  S.  J  9. 

On  tbe  construction  of  this  statute  two  points  have  been  Coniiraetiooof 
decided,  which  had  been  considered  doubtful:  1st.  The*""~**^"- 
words  *'  such  persons,"  refer  to  any  description  of  offender 
mentioned  in  the  beginning  of  the  clause,  whether  he  be 
only  a  "  rogue  and  vagabond,"  or  an  "  incorrigible  rogue,'* 
and  therefore  the  punishment  directed  applies  to  one,  as  well 
as  the  other;  2dly.  That  >irhere  the  sessions  sentence  such 
offender  to  be  employed  in  his  Majesty*s  service,  tliey  must 
specify  the  particular  service,  whether  by  land,  or  sea.  f 

"  Where  any  vagrants  have  been  committed  to  the  house  Where  no  •«<• 
of  correction  till  the  next  sessions,  if,  on  examination  of}^*^"^"'*^^^ 
such  persons,  no  place  can  be  found  to  which  they  may  be 
conveyed,  the  sessions  shall  order  them  to  be  detained  and 
employed  in  the  house  of  correction,  until  they  can  provide 
for  themselves,  or  until  the  justices  in  sessions  can  place 
them  in  some  lawful  calling,  as  servants,  apprentices,  sol- 
diers, mariners,  or  otherwise,  either  witliin  this  realm,  or  in 
the  {rfantations  in  America."  §  28. 

^  And  whereas  doubts  have  arisen,  and  may  arise,  where 
authority  is  given  to  any  justice  or  justices  of  the  peace  to 
commit  offenders  to  the  house  of  correction  for  offences 
cognizable  before  them  out  of  the  general  or  quarter  session 
of  the  peace,  how  long  offenders  may  be  there  detained^ 
and  in  what  manner  treated,  where  the  time  and  manner  of 
thdr  punishment  is  not  by  law  expressly  directed,  limited, 

*  The  sutute  13  &  14  Car.  2.  c.  12.  authorised  the  justices  in  sessions 
to  transport  all  such  rogues,  vagabonds,  and  sturdy  beggars,  as  should  be 
duly  convicted,  and  adjudged  to  be  incorrigible ;  but  this  power  seems  to 
be  virtoatly  repealed  by  the  statute  17  Geo.  2.  c.  5.  having  inflicted  a  less 
icrere  punishment  on  such  offenders  in  every  instance  but  one,  and  in 
that  one  having  specifically  directed  the  same  punishment  as  hod  been 
'mflioied  by  the  former  statute  on  all. 

t  R.  V.  Patchct,  J  E.  H.  S39. 


5ia  TAGRANTS. 

or  appointed ;  it  is  enacted,  that  where  any  oflender  ihdl 
be  oomniitted  as  aforesaid  by  virtae  of  any  law  now  in 
being,  or  hereafter  to  be  made,  and  the  time  and  manner 
of  their  punishment  is  not  expressly  limited,  directed,  and 
appointed ;  the  said  justice  or  justices  shall  commit  sach 
offender  to  the  house  of  correction,  there  to  be  kept  to  hard 
labour,  uniil  the  next  general  or  quarter  sessumSj  or  until  dis^ 
charged  by  due  course  of  law  ;  and  it  shall  be  lawful  for  two 
justices  (of  which  the  justice  who  committed  such  oflfender 
to  be  one)  to  discharge  *  the  said  oflender  before  the  said 
sessions  if  they  see  cause;   and  if  he  shall  not  be  so  dis- 
charged, the  said  sessions  may  either  discharge  him^  or 
continue  him  in  custody  for  such  time  as  they  shall  see  fit,     ^ 
not  exceeding  three  months"  §  32. 
Coottroctioa         To  what  particular  offences,  described  in  this  statute,  the 
doobtfnl.  punishments  directed  by  this  32d  section  were  intended  to 

be  applicable,  it  may  be  diflScult  to  imagine.  All  the  of- 
fences mentioned  have  specific  punishmeuts  annexed  to 
them ;  and  if  the  provisions  of  this  section  apply  to  them 
also,  it  seems  to  make  the  punishments  inconsistent  one 
with  another.    As  for  example. 

The  7th  section  gives  an  option  to  the  committing  ms- 
gistrate  to  commit  the  rogue  and  vagabond  either  until  the 
next  sessions,  or  for  any  less  time^  as  such  justice  or  justices 
shall  think  proper :  but  if  the  S2d  section  apply  to  these 
rogues  and  vagabonds,  it  takes  away  the  option  before  given 
to  the  committing  magistrate,  and  compels  him  to  commit 
the  offender  until  the  next  sessions  at  all  events;  then  im- 
mediately after  comes  the  power  to  two  justices  to  undo 
what  has  been  done,  by  absolutely  discharging  the  ofifender 
before  the  sessions,  if  they  think  proper :  but,  according  to 
the  construction  put  on  the  7th  clause^  the  commitment  is 
in  execution,  and,  of  course,  the  offender  cannot  be  liberated 
until  the  time  mentioned  in  the  warrant  of  commitment  is 
expired. 

Also  this  same  32d  section  authorizes  the  justices,  at  the 
sessions,  to  continue  the  offender  in  custody  for  a  further 


*  Not  bail  him,  for  it  is  a  comxuitmcnt  in  execotiOD.    R.  t.  Brooke, 
«T.  R.  icjo. 
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timdj  noi  exceeding  three  months^  without  any  superadded 
punisbmeiit  But  the  cases  of  a  rogue  and  vagabond,  and  of 
an  incorrigible  rogue^  had  been  already  provided  for  in  the 
i)th  section,  which  gives  the  sessions  authority  to  continue 
the  party  in  custody  for  a  further  time,  viz.  if  a  rogue  and 
vagabond,  not  exceeding  six  months^  and  if  an  incorrigible 
rogue,  110^  exceeding  two  yearsj  nor  less  than  six  months ;  * 
and  in  both  cases  to  order  the  party  to  be  whipped ;  and 
also  to  be  employed,  at  tlie  time  of  his  discharge,  in  his 
Majesty's  service  either  by  sea  or  land. 

After  there  have  been,  as  is  the  fact,  judicial  determinar  How  recoiu 
tions  on  the  construction  of  this  clause,  it  cannot  be  said  ^'^^' 
that  it  does  not  apply  to  the  offences  stated  in  the  7th  and 
9th  sections ;  but  it  has  not  been  construed  to  controul  the 
powers  given  by  the  former  sections,  and  the  effect  of  these 
determinations  is  only,  that  the  warrant  of  commitment  of 
a  rogue  and  vagabond  must  state  a  previous  conviction,  as 
well  as  that  of  an  idle  and  disorderly  person  ;  and  that  if  the 
commitment  be  till  the  sessions,  it  must  conclude  with  the 
words,  *^  or  till  discharged  by  due  course  of  law,"  that  is  to 
say,  a  discharge  by  two  justices,  under  the  S2d  section. 

And  as  this  32d  section  has  been  construed  not  to  controul 
the  power  of  single  justices  given  them  by  the  7th,  it  may  be 
fairly  inferred  that  it  does  not  controul  the  power  given  by 
the  9th  to  the  sessions. 

After  whipping  or  confinement  as  aforesaid,  the  justice  Vagrant  pau, 
may,  if  be  think  convenient,  "  by  a  pass  under  hand  and  *^**' **"^"**' 
seal,  cause  the  vagrant  to  be  conveyed  to  the  place  of  his 
last  legal  settlement ;  but  if  it  cannot  be  foimd,  then  to  the 
place  of  his  birth :  or,  if  he  be  under  the  age  of  fourteen 
years,  and  have  any  father  or  mother  living,  then  to  the 
place  of  the  abode  of  such  father  or  mother,  there  to  be  de^ 
livered  to  such  father  or  mother."  1 7  Geo.  2.  c.  5. 

But  whereas  the  present  mode  of  conveying  vagrants  in  May  be  con- 
the  custody  of  a  constable  is  frequently  insufficient,  it  is  Jcw*of*houilM 
enacted,  ^*  that  the  justices  in  sessions  may  order  that  all  of  correction, 
n^es  and  vagabonds,  apprehended  within  their  liberties, 
and  ordered  to  be  conveyed  by  pass,  shall  be  conveyed  by 


*  See  ante,  p.  hl6,  noter 
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the  master  of  the  House  of  correction^  or  bis  servants,  or  by  a 
constable,  as  they  shall  think  proper ;  and  they  may  make 
an  order,  that  all  constables,  to  whom  rogues  and  vaf^bonds 
brought  from  another  county  are  ddivered,  shall  forth- 
with convey  them  to  the  nearest  house  of  correction  withta 
their  liberty,  to  be  afterwards  removed  by  such  master  or 
•  his  servants  as  aforesaid,  and  according  to  the  provisions  of 
the  aforesaid  act."  32  Geo.  8.  c  45.  §  5. 
pf naiiiei  for         And  if  any  petty  constable,  or  governor  of  any  bouse  of 
negiectofdiity,  correction,  shall  counterfeit  any  such  certificate  or  receipt, 
aod  codiUbiM.  or  knowingly  permit  any  alteration  to  be  made  therein,  be 
shall  forfeit  50L   And  if  he  shall  not  convey,  or  cause  to  be 
conveyed,  such  vagrants,  or  not  deliver  them  to  the  proper 
person ;  or  if  any  constable  shall  refuse  to  receive  any  such 
person,  or  to  give  such  receipt,  he  shall  forfeit  202.  by  dis- 
tress and  sale,  by  warrant  of  the  justices  in  sessions,  where 
the  offence  shall  be  committed;  half  to  the  informer,  and 
half  to  the  treasurer,  to  be  applied  by  him  as  part  of  the 
public  stock ;  returning  the  overplus  upon  demand,  charges 
of  distress  being  first  satisfied.  17  Geo.  2.  c.  5.  §  18. 

To  defray  the  expenses  of  conveying  vagrants,  and  all 
other  expenses  necessary  for  the  execution  of  the  statutes 
respecting  them,  the  justices  in  sessions  may  cause  such 
sums  as  shall  be  necessary  to  be  raised  in  the  same  manner 
as  the  county  rate.    17  Geo.  2.  c.  5.  §  fiS. 

**  But  where,  by  any  special  acts  of  parliament,  the 
charge  of  conveying  vagrants  is  directed  to  be  defrayed  in 
any  other  manner,  in  any  cities  or  towns,  the  same  shall 
continue  to  be  so  defrayed."  §  27* 
CVinvirts,  &c.  Moreover,  *^  any  judge  of  assize,  or  justices  in  sessi<Hi, 
by  usM^y^^  ^^  *°y  ju*t*ce  of  the  peace,  may  order  any  convict  upon  his 
discharge  from  prison,  and  also  am/  person  who  shall  be  ao- 
quitted  at  the  lissizes  or  sessions,  discharged  by  proclamation 
or  other wise^  to  be  conveyed  by  a  vagrant  pass,  as  directed  by 
17  Geo.  2.  who  shall  by  himself  or  any  other  person,  apply 
to  such  court  or  justice,  to  be  so  conveyed ;  and  the  judge^ 
justices,  or  justice,  aforesaid,  shall  certify  in  such  pass,  that 
the  person  so  conveyed  was  discharged  from  prison,  or  ac- 
quitted, or  otherwise  discharged,  at  the  assizes  or  sessions, 
as  the  case  may  b^  for  which  pass  no  fee  shall  be  paid." 
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We  come  now  to  the  consideration  of  appeals ;  generally  Appeals, 
one  of  the  most  intricate,  as  well  as  important,  of  the  sub* 
jects  sabmitted  to  sessions  of  the  peace.  The  most  cursory 
acquaintance  with  any  book  on  the  office  and  duties  of  a 
justice  of  the  peace,  must  be  sufficient  to  impress  a  convio 
tion  that  it  would  be  a  most  unprofitable  labour  to  intro- 
duce, under  this  division,  all  the  subjects  indiscriminately, 
on  which  an  Appeal  lies  to  the  sessions,  from  the  orders  or 
adjudications  of  individual  magistrates.  No  part  of  the 
wbole  system  can  exhibit  a  better  proof  of  this  position, 
than  that  which  embraces  the  differences  between  masters  • 
and  their  workmen,  in  most  of  our  trades,  which  are  re- 
spectively regulated  by  an  immense  number  of  statutes ; 
many  of  which  are  very  rarely  called  into  use,  but  all  of 
which  are  to  be  met  with  in  books  of  the  kind  which  have 
been  alluded  to^  as  occasion  may  require.  'It  is  proposed, 
therefore,  to  confine  what  is  advanced  here  on  the  subject 
of  Appeals,  to  those  which  arise  out  of  the  most  ordinary 
and  fruitful  sources  of  them.  But,  first,  it  is  becoming  that  What  thej 
Appeals  in  the  abstract,  and  in  their  general  regulation, 
before  we  descend  to  consider  an  application  of  them  to 
particular  subjects,  should  receive  some  attention. 

Appeal,  according  to  the  general  use  of  the  word,  signifies 
a  complaint  to  a  superior  court,  of  an  injustice  done  by  an 
inferior  one ;  and  in  this  sense  it  is  used  when  applied  to  the 
reference  from  the  orders,  or  convictions,  of  justices  cui  of 
sessiansj  to  the -judgment  of  the  court  of  session;  the  only 
application  of  it  with  which  we  have  any  concern  here.    It  DiirmfroB 
differs  from  the  remedy  by  certioriirU  of  which  hereafter ;  J^^y^^r 
not  being,  as  the  other  is,  a  common  law  right  for  the  pur* 
pose  of  obtaining  the  judgment  of  a  superior  tribunal,  but  a 
qualified  right  given  by  special  provision  of  statute.      • 

The  first  thing  necessary  to  be  observed  upon  the  general 
view  of  Appeals,  is,  that  where  an  authority  is  conferred 
upon  the  court  to  try  them,  an  incidental  authority  accom-  Amhority  to 
panics  it  of  adjournment,  if  necessary  for  the  advancement  jJi^lJi^^JS^ 
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of  justice;*  and  this  even  though  the  statute  giving  the 
Appeal  direct  the  justices  of  the  said  session  to  determme  it: 
but  this  is  on  the  supposition  that  the  Appeal  is  regularly 
before  them^  for  if  any  previous  steps  are  made  necessary  by 
the  statute  as  the  condition  of  the  right  of  Appeal,  and  they 
have  not  been  complied  with,  they  cannot  adjourn  the  hear- 
ing  of  what  is  not  regularly  before  them,  f 

^  Upon  appeals  to  be  made  to  the  session  against  judg- 
fnentSf  or  orders,  the  justices  shall  cause,  any  defect  of  form 
in  such  original  judgments,  or  orders,  to  be  rectified  and 
amended,  and  then  shall  proceed  upon  the  merits.''^  On 
this  subject  it  has  been  determined,  First,  that  by  "  d^eds 
in  nuUters  of  form"  which  the  justices  are  empowered  to 
mend,  are  intended  merely  defects  or  mistakes  in  form  ap- 
parent upon  the  face  of  tJie  order^  but  not  matters  of  sub- 
stance. § 

It  has  been  found  impossible  to  lay  down  precise  -rules  for 
determining  the  exact  boundary  between  matters  of  form, 
and  those  of  substance,  and  on  that  account  this  regulation 
of  the  Stat,  was,  on  one  occasion,  called  by  Lord  Xenyon, 
Ch.  J.  <<  almost  a  dead  letter."  || 

The  most  correct  definition  of  matters  of  form  is,  per- 
haps, "  that  whi^h  appears  palpable,  without  examination.^*** 
Diitinction  A  few  words  now  upon  the  distinction  between  appeals 

^d^**"  ?'**"  against  the  orders  of  justices,  and  those  against  their  judg- 
tioni.  ments  and  convictions.    Orders,  which  have  been  said  to 

partake  most  of  the  nature  of  convictions  are  iff 

1.  Orders  of  bastards  under  18  Eliz.  c.  3« 

t 

2.  Against  persons  continuing  to  keep  a  public-house, 
after  an  order  of  justices  to  suppress  it,  under  5&6  £dw.  6. 

3.  Against  tenants  fraudulently  removing  goods  to  avoid 
distress,  under  11  Geo.  2.  c.  28. 

To  these,  however,  for  onr  present  purpose,  must  be  added 


•  R.  V.  Wiluhire  ( jiuUccs),   ISE.R.352. 

t  K-  V.  Justices  of  Oxfordshire,  1  M.  &  S.  448. 

X  A  Geo.  2.  c.  10.  §  2  Bolt  838.  Const.  Edit. 

11  Cald.  C«i.  248.  ••  Burr.  S.  C.  16S. 

ft  Pal.  Con.  99. 
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several  others;  as,  for  example,  those  whidi  reelect  the 
settlements,  miedntenance,  and  removal  of  the  poor. 

Those  aji^nst  pawn-brokers  refusing  todeliver  up  pledges^ 
under  39  &  40  Geo.  S.  c.  99,  and  many  more. 

Thechie^  if  hot  the  only,  reason  for  noticing  any  dis- 
tinction here  between  orders,  and  convictions,  is  for  the 
purpose  of  observing,  that  less  formality  is  deemed  necessary 
to  be  preserved  respecting  iStie  former^  than  respecting  the 
latter,*  In  the  case  of  an  order,  {ex.  gr.)  it  is  not  always 
necessary  that  it  should  appear  on  the  face  of  record,  that  the 
defendant  was  summoned,t  which  is  an  absolutely  necessary 
requisite  in  the  case  of  a  conviction,^  except  when  his  ap* 
pearance  renders  it  immaterial.  So  an  order  has  been 
holden  good,  in  the  case  of  removing  goods  to  avoid  distress, 
under  11  Geo.  2,  when  the  oSence  was  expressed  in  the 
alternative,  ^*  removed,  or  concealed,  goods,  &c"  for,  as  was 
said  by  Lord  Mansfield  in  one  case,  §  though  in  indict- 
ments and  convictions  the  court  is  bound  by  a  long  succession 
of  cases  to  require  certainty  to  the  greatest  degree  of  tedinical 
precision,  in  orders  more  latitude  is  allowed ;  and  if  the  r^ 
cord  be  substantially  right,  the  court  will  kUendj  that  aU 
the  necessary  formalities  have  been  observed. 

As  the  appeals  against  particular  descriptions  of  orders 
^ill  come  to  be  further  considered  hereafter,  as  well  as 
i^inst  particular  descriptions  of  convictions,  sufficient  no- 
tice has  already  been  taken  of  the  general  differences  between 
them,  so  far  as  regards  appeals  from  them  respectively ;  and 
we  must  proceed  to  other  matters  respecting  appeals  in  tlie 
al)stract,  preliminary  to  any  minute  discussion  of  the  indi* 
vidua!  questions,  on  which  they  may  be  made.  On  this  view 
of  the  subject  three  considerations  offer  themselves;  viz. 
the  right  of  appeal  itself;  the  steps  to  be  taken  in  exercising^ 
it ;  and  the  session  to  which  it  is  to  be  preferred. 
Appeal  from  the  proceedings  of  justices  out  of  session,  to  The  right  of 

appeal. 

*  R.  V.  Morgan,  Cald.  C.  166.    i  Burr.  R.  399. 

t  R.  ▼.  Oxfordshire  (Justices  of),  1  M.  &  S.  448. 

I  R.  T.  Venables,2  Ld.  Raym.  1405.^R.  v.  Hawker,  Cald.  Ca. Sgi. 

§  K.  T.  Middlehurst.     1  Bon.  R.  dQQ. 
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the  court  of  session,  is  not  a  matter  of  common  right,  bat 
of  special  provision.*     And  it  must  be  given  by  express 
enactment,  and  cannot  be  extended  by  an  equitable  con- 
struction to  cases  not  distinctly  enumerated.    Thus,  on  the 
subject  of  the  excise  laws,  the  IS  Car.  2.  c  24,  after  em- 
powering tufo  justices  to  hear  and  determine  matters  on 
complaint^  and,  on  their  neglect,  gives  similar  power  to  the 
sub-commissioners,  and   then   proceeds  to   allow  persons 
aggrieved  by  any  judgment  of  the  sub-commissioners  to 
appeal  to  the  sessions,  but  makes  no  mention  of  any  appeal 
firom  the  judgment  of  the  two  justices.    Now  it  has  been 
determined  that  neither  under  this  act,  nor  any  subsequent 
one  which  adopts  or  bears  reference  to  its  provisions  respect- 
ing appeals,  is  any  appeal  given  by  equitable  construction 
from  the  judgment  of  the  two  justices;  for  an  appeal  is  only 
given  by  express  words,  from  that  of  two  sub*commissionerB, 
and  the  authority  cannot  be  ext^ided  by  iriferenceA 
Stepinecenary     When  an  appeal  is  allowed  by  statute^  certain  conditions 
right.  ftre  frequently  annexed  to  the  indulgence,  viz.  that  a  notice 

shall  be  given  to  the  magistrate  whose  order,  or  conviction, 
is  appealed  from,  and  that  the  appellant  shall  enter  into 
recognizance  in  some  prescribed  slim  to  prosecute  such 
appeal.  The  notice  is  sometimes  directed  to  be  within  a 
limited  time  after  the  conviction,  sometimes  is  left  at  large. 
In  the  latter  case  the  time  will  of  course  be  regulated  by  the 
general  rules  respecting  reasonable  notice.  It  should, 
however,  always  be  in  writing,  except  it  be  given  in  person 
immediately  on  the  conviction  taking  place^  when  the 
recognizance  being  taken  by  the  magistrate  is  equivalent  to 
the  receipt  of  notice  in  writing.  :|: 

By  many  statutes  it  is  made  a  part  of  the  magistrate's  duty 
to  inform  the  party  whom  he  convicts,  that  an  appeal  lies 
firom  such  conviction,  and  also  to  inform  him  of  the  neces- 
sary steps  to  be  pursued  to  that  end.     In  convictions  under 

•  I  M.  &  S.  448. 

f  R.  V.  Surrey  ( jastices),  2  T.  R.  504. 

{  See  post,  %vh«re  this  subject  is  more  fully  considered,  tn  treiting  of 
ihejudgmmts  of  the  court  of  seasioD. 
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such  Statutes,  if  the  jastice  neglect  any  part  of  this  duty,  the 
appellant  is  discharged  from  the  necessity  of  notice,  and  the 
session  is  bound  to  receive  the  appeal.* 

But  on  a  motion  for  a  mandamus,  to  enter  an  appeal 
and  continuances,  &c.  upon  a  conviction  for  an  offence 
against  1 7  Geo.  8.  c.  S6,  the  20th  section  of  which  stat 
requires  that  ^*  the  magistrates  at  the  time  of  conviction 
shall  make  known  to  the  offender  his  right  of  appealing  to 
the  next  session,"  the  affidavit  of  the  appellant  (on  which  the 
motion  was  founded)  stated  that  the  convicting  magistrates 
did  not  make  known  to  him  at  the  time  of  his  conviction 
such  right  of  appeial,.  and  that  he  was  not  informed  of  such 
right  till  some  time  afterwards^  and  that  he  then  gave  notice 
in  wilting  of  his  intention  to4ippeaI,  and  procured  sufficient 
sureties  for  trying  such  appeal :  but  there  not  being  any 
meeting  of  the  said  justices,  or  of  any  two  justices,  before 
the  holding  ofthe  next  general  quarter  session,  he  with  his 
sureties  attended  at  such  session,  and  entered  his  appeal 
with  the  clerk  of  the  peace;  which  appeal  the  justices  in 
session  refused  to  entertain,  on  the  ground  that  he  had  not 
given  notice  of  his  intention  to  appeal  ai  the  time  of  his  con^ 
viciiony  nor  entered  into  recognizance,  &c. 

The  mandamus  was  granted,  on  the  ground  that  the  affi- 
davits filed  by  the  justices  in  answer  were  dated  and  sworn 
before  a  commissioner  of  B.  R*  but  contained  tw  place  in 
thejttra/,  where  sworn,  and  the  court  were  of  opinion  that 
the  place  where  ii^e  ^s&dBYit  is  taken  ought  always  to  be 
stated,  as  one  medium  through  which  it  may  be  ascertained 
whether  the  person  taking  it  is  a  commissioner,  and  for 
other  causes. 

The  justices  made  their  return,  ^^  that  they  caused  the 
appeal  to  be  entered,  &c.  and  that  upon  the  hearing  it  was 
proved  that  the  two  justices  did  make  known  to  Mawson  at 
the  time  of  his  conviction  his  right  to  appeal,  &c.  and  that 
he  failed  to  prove  any  notice  of  his  intention  to  appeal ;  but, 
on  the  contrary,  that,  at  the  time  when  the  justices  so  made 
known  to  him  his  right  to  appeal,  he  waved  his  intention 

•  R.  V.  Leeds  ( jyttices),  4  T.  R.  583. 
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c»f  80  doing,  by  actually  rqilying  '  that  he  tliougbt  he  hid 
better  pay  the  penalty/  and  that  he  did  not  then,  or  at  any 
time  before  the  calling  on  the  appeal,  enter  into  a  reoog* 
nizance,  &c.'' 

It  was^x>ntended  in  answer  to  this  return,  that  Mmusotfs 
rejdy  was  not  a  wayer  of  his  right  to  appeal,  nor  did  it  dis- 
pense  with  the  duty  of  the  justices  to  proceed  further,  and 
infonn  him  also  of  all  the  necessary  steps  to  be  taken  in 
prosecuting  such  right  of  appeal. 

But  Lord  EUenboroughj  C.  J.  said,  <<  All  the  statute 
positively  requires  is,  that  the  justices  shall  make  known  to 
the  person  convicted  his  right  of  appeal;  they  did  so;  and 
if  he  had  thereupon  signified  his  intention  to  iq)peal,  mm 
Uqnist  that  they  would  not  also  have  proceeded  to  inform 
Um  of  the  farther  steps  to  be  taken  by  him.  But  why 
diould  they  do  so  nugatory  an  act,  as  to  inform  him  what  he 
must  do  to  appeal  and  oiforce  his  ri^t,  when  he  had  de- 
dined  to  appeal  altogether,  and  had  waved  his  right."* 

When  an  appeal  is  given  on  certain  conditions  from  « 
conviction  to  any  quarter  session^  to  be  holden  within  six 
•months,  after  appelant  lodge  fab  appeal,  and  the  court 
dismiss  it,  because  the  conditions  imposed  have  not  been 
complied  with,  and  confirm  the  convicticm,  such  judgment 
is  conclusive,  and  a  second  appeal  cannot  be  lodged,  though 
the  six  months  may  not  have  expired.t 
To  wiiat  The  session  to  which  an  appeal  must  be  preferred,  means 

quarter  session,  not  general  session,  %  and  the  other  par- 
ticulars are  respecting  place  and  time. 

1st.  As  to  place,  the  appeal  must  be  to  the  session  of  the 
jurisdiction  in  which  conviction  is,  unless  otherwise  specially 
appointed  by  the  statute  conferring  the  right;  from  the 
conviction  of  corporation  magistrates  to  the  session  of  the 
borouglu  from  that  of  county  justices  to  the  session  of  the 
county.  $ 

But  in  appeals  respecting  removals  of  the  poor,  that  the 


*  R.V.  West  Riding  of  York  (justices  of),  3  M.  and  S.  493. 
t  R.  V.  West  Riding  York  (justices),  3  T.  R.  776. 
}  15  £.  R.  63S.  §  Skin.  12$.  1  M.  &S.  448. 
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sppeal  may  nerer  be  ah  eodem  ud  etmiem^^  by  8  and  % 
Will.  S.  c.  SO,  **  the  appeal  against  any  ordar  of  removal 
shall  be  prosecuted  at  the  general,  or  quarter,  sessions  tat 
the  county^  dwisian,  or  ridmgj  wherein  the  parish,  town* 
shjp^  or  place,  from  whence  such  poor  person  shall  be  re« 
moved,  doth  lie^  and  not  elsewhere  J* 

2d.  As  to  time.  The  period  within  which  an  appeal  must  Wiihin  what 
be  preferred  is  generally  pointed  out  also  by  the  statute ;  if 
there  be  no  such  appointment,  the  construction  of  the  courts 
18,  that  it  must  be  within  a  reasonable  time;  f  but  where  there 
is  such,  it  is  most  commonly  to  the  neict  session.    This  ex«  Next  session, 
pression,  next  session,  has  been  the  subject  of  much  con-  JJ****!!"**?!!, 
trorersy,  as  well  with  respect  to  the  temnnus  d  quo,  as  the  respect  to  the 
terminus  ad  quern.    When  a  statute  gives  an  appeal  from  a  *"*'"'****    *^* 
conviction  to*  the  next  quarter  session,  it  is  construed  to 
mean  next  after  the  convictiony  and  not  the  next  after  the 
esLecution  or  levying  of  the  penalty4 

By  IS  Geo.  3.  c.  78.  s.  19.  an  i4>peal  is  given  against 
orders  of  justices  for  stopping  up  roads  ^*  to  the  parties 
aggrieved  by  any  stick  orders  or  proceedings  had,"  &c.  and 
the  question  was  the  precise  period  yrom  which  the  grievance 
was  to  be  estimated,  and  whether  the  terminus  i  quo  for  an 
appeal  was  to  be  reckoned  from  the  time  of  the  order,  or 
from  the  time  of  the  actual  stoppage  in  consequence  of  that 
order.  The  court  of  B.  R.  held  that  an  appeal  to  the  session 
after  the  actual  obstruction  of  the  road  was  too  late^  and 
that  the  parties  aggrieved  having  had  notice  of  the  order  in 
sufficient  time  to  have  appealed  to  a  previous  ses8ion.§ 

In  a  private  enclosure  act,  power  was  given  to  the  com- 
missioners to  set  out  land  in  a  certain  proportion  in  case  of 
tithes  to  the  vicar,  with  the  following  c}ause  of  appeal, 
''and  if  any  persons  shall  think  themselves  aggrieved  by 
any  thing  clone  in  pursuance  of  this  act,  tiiey  may  appeal  to 
any  general  quarter  session  of  the  peace  for  the  county, 
&c.  within  six  calender  months  after  such  cause  of  complaint 

•  Barr.  S.  C.  5f». 

t  R.  T.  Oxfordshire  (justices),    1  M.  &  S.  448. 

t  Protser  v.  Hyde.  1 T.  R.  414. 

§  R.  V.  Pembrokeshire  (justices),  2  East.  2ia 


thall  have  arisen!^  The  coromissionerB  made  an  allotment 
upon  the  map,  which  the  vicar  inspected  in  NoTember, 
1812,  and  appointed  an  agent  whd  attended  a  subeequent 
meeting,  when  an  alteration  was  made  which  such  agent 
approved^  and  it  was  understood  at  the  meeting  where  sudi 
agent  so  concurred,  that  all  objections  were  reconciled,  and 
the  allotments  definitively  settled.  In  November,  1813, 
the  commissioners  gave  notice  that  all  tithes  were  to  cesse 
from  the  29th  of  September  last  preceeding.  The  vicar 
being  dissatisfied  e^i/^red  an  appeal  against  the  commissioners' 
allotment  at  the  epiphany  session,  1814,  being  within  six 
calendar  months  from  the  date  of  the  notice  of  the  com- 
missioners above  mentioned.  This  came  on  to  be  heard  at 
the  following  Easter  session,  but  was  dismissed  as  being  out 
of  time*  The  question  was  the  terminus  d  quo  the  '^  grievance 
commenced."  The  court  of  B.  R.  was  of  opinion  that  the 
notice  of  the  commissioners  of  the  time  from  which  the  tithes 
were  to  ceasCf  was  the  commencement  of  the  vicar^s  griev- 
ances, and  therefore  tliat  the  appeal  being  within  six  months 
from  that  period  was  in  time.* 

A  party  assessed  to  a  highway  rate  refused  to:  pay,  and  a 
warrant  of  distress  was  granted  by  two  justices,  on  the  4tli 
day  of  December,  which  was  executed  on  the  12th  day  of 
the  same  month,  and  the  party  gave  notice  of  Appeal  with" 
in  six  days  days  after  the  said  V2th  day  of  DecenAern  The 
words  of  13  Geo.  S.  under  which  this  distress  waa  granted, 
are  '^within  six  days  after  the  cause  of  complaint,''  and 
the  only  question  was  whether  ^'  the  cause  of  complaint  *' 
was  the  issue  of  the  warrant,  or  the  levy  under  it  The 
session  had  dismissed  the  appeal,  and  on  a  motion  for  a 
mandamus  to  receive  it,  the  court  of  B.  R.  said  ^^  the  period 
when  the  party  appealing  was  damnified  was  before  the 
warrant  was  executed^  not  when  it  was  granted^  for  wm  li* 
quet  that  it  will  ever  be  proceeded  upon."  f 

Inquisition  on  a  writ* of  ad  quod  damnum  respecting  a 
road  therein  described,  taken  on  the  11th  day  of  Novem- 

*  R.  V.  Gloaceetershire  (justices),  3  M.  &S.  127. 
t  R.  V.  Bucks  (justices),  i  M.  8c  S.  412. 
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ber,  1812.    No  inclosure  or  stoppage  of  the  road  till  Junet 
1813,  when  a  gate  was  put  across,  and  a  board  put  up,  dated 
the  April  preceding,  with  notice  that,  by  virtue  of  the 
writ  and  enquiry  before  a  jury,  &c.  the  road  in  question 
was  stopped.     On  the  2d  of  July  gave  notice  of  appeal,  ai^d 
it  came  on  to  be  heard  at  the  Midsummer  iiession,  but  was 
dismissed  as  being  out  of  time.    The  words  of  the  statute  * 
are,  that  ^  it  shall  be  lawful  for  any  person  injured  or  ag^ 
grieved  by  any  such  crder  ((^justices)  or  proceedings  or  by  the 
inclosure  of  any  highway  by  virtue  of  an  inquisition  taken 
upon  a  writ  of  ae^  quod  damnumj  to  appeal  to  die  next  gene- 
ral  quarter  session  after  such  order  made^  and  proceeding 
had,  on  giving  ten  days'  notice  to  the  surveyor,  &c.     But 
if  uo  such  appeal  be  made,  then  such  order  and  proceeding 
shall  be  confirmed,  and  die  inclosures  may  be  made,  and 
the  ways  stopped."     The  question    here  again  was  on 
the  terminus  d  qu6.    The  session  had  rejected  the  appeal,  and 
the  motion  was  for  a  mandamus  to  compel  them  to  receive 
it:  the  court  said  the  difficulty  of  the  construction  arose  on 
the  words  **  inclosure  "  and  ^*  proceeding.**     But  proceeding 
must  be  understood  to  mean  legal  proceeding,  and  not  aa 
<ict  done.     The  order  to  inclose  under  the  inquisition  is  itseff" 
a  grievance,  before  the  inclosure  be  actually  made.    *'  It  shall 
be  lawful  to  make  complaint  by  appeal  to  the  next  quarter 
session  after  such  order  made,  or  proceedings  had."   These 
words  embrace  the  whole  subject  matter  of  the  appeal.     It 
may  be  to  the  next  session  after  the  order,  (viz.  order  of 
justices)  or  proceeding,   (viz.  proceeding  under  an  inqui-  • 
sition.)     If  there  be  no  appeal  till  the  inclosurd,  the  party 
must  make  a  new  highway  before  it  can  he  determined 
whether  he  be  at  liberty  to  stop  the  old  one.     The  appeal 
must  therefore  precede  the  inclosure  or  stoppage.    Pro^ 
ceeding  then  cannot  mean  proceeding  to  stop  up,  but  pro- 
ceeding upon  the  inquisition  ;  the  judicial  proceeding,  not 
the  inclosure  in  execution  of  such  proceeding.    Jf  so,  the 


•  13  Geo.  3.  c.  78. 
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appeal  must  be  made  to  the  session  next  after  the  execuim 
of  the  inqmsitwn*    The  rule  was  of  course  discharged.* 

Two  justioes  in  a  special  session,  the  20th  of  June,  made 
an  order  for  a  public  footway  to  be  diverted  and  turned. 
On  the  4th  of  July  foUowing  they  made  another  onler  for 
the  old  footway  to  be  stepped  up.    Appeal  at  the  next  Mi- 
chaelmas  quarter  session,  the  Midsummer  quarter  seadon 
having  been  holden  on  the  11th  of  July.    The  justices 
dismissed  the  appeal,  conceiving  that  *the  time  within  which 
it  was  to  be  made  was  to  be  reckoned  from  the  date  of  the 
Jirst  order,  which  was  for  diverting  the  way.    But  it  was 
contended  in  support  of  the  motion  for  a  mandamus  to 
compel  the  justices  to  hear  the  appeal,  that  the  grievance 
commenced  only  at  the  time  of  the  order  for  stopping  up  the 
old  footway f  not  from  that  of  the  order  for  making  a  new 
one,  and  of  that  opinion  was  the  court  of  B.  R.t 

An  act  for  the  inclosure  of  certain  lands  in  the  parish  of 
C.,  county  of  Middlesex,  passed  with  a  clause  of  appeal  in 
the  usual  terms,  **  within  six  months  from  the  time  when 
the  cause  of  complaint  shall  have  arisen**  The  commis^oner 
(for  there  was  only  one  in  this  case)  at  a  meeting  under  the 
act,  holden  on  the  18  th  of  June,  1818,  shewed  the  map  to 
the.  present  appellant,  with  tlte  allotment  marked  out  upon  it^ 
which  he^  the  conmfiissioner,  had  assigned  to  him,  the  appd* 
lant.  The  latter  raised  some  objections  to  it,  and  desired 
the  commissioner  to  reconsiderit.  He  did  so,  but  did  not 
think  fit  to  make  any  alteration,  and  having  received  no 
further  application,  on  the  28th  of  August  following  sent  a 
formal  notice  to  the  appellant  that  the  land  remained  allot- 
ted  to  him  according  to  the  map  exhibited  to  him  on  the 
18  th  of  June  previous,  and  on  the  same  day  the  said  allot* 
ment  was  accordingly  staked  out  by  command  of  the  said 
commissioner.  According  to  the  particular  act,  as  well 
as  the  general  act  of  inclosure,  no  allotment  ought  to  be 
made,  till  the  roads  have  been  set  out ;  and  the  roads  in 

*  U.  V.  Backs  (justices)  3  M.  &  S.  S3€k 
t  R.  V.  Herts  (justices)  3  M.  Sc  S.  469. 
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this  case  could  not  be  staked  out  till  the  end  of  July,  be- 
cause the  crops  were  on  the  ground.  The  appeal  was 
lodged  on  the  9th  of  January,  and  respited  till  the  29th  of . 
April,  when  it  was  opposed  on  the  ground  of  not  having 
been  lodged  in  time^  i.  e.  within  six  months  from  the  cause 
ofcomplmni  arising.  The  justices  conceived  that,  as  the 
roads  were  all  set  out  on  the  map,  previous  to  the  allotments 
being  made  in  the  same  way,  it  was  sufficient  if  they  were 
staked  out  as  soon  as  the  convenience  of  the  occupiers  of  the 
Crops  permitted.  They  also  conceived  that,  as  the  map, 
with  the  allotment  of  the  appellant,  was  shewn  to  him  on  the 
18th  of  Jun^  no  encouragement  was  given  to  him  to  believe 
that  any  alteration  could  be  made;  as  no  alteration  what- 
ever was  subsequently  made,  or  even  any  renewed  ap« 
plication  for  such  alteration,  (although  there  were  othet 
meetings  held  in  the  interim  on  the  subject  of  the  indosiire ; 
and  the  allotments  set  out  in  the  map,  were  considered 
final,  and  matters  of  public  notoriety  in  the  parish ;)  and  as 
the  subsequent  notice  was  only  i^  repetition  and  confir- 
mation of  what  had  been  eidiibited  to  the  appellant  as  the 
decision  of  the  commissioner  on  the  18th  of  June;  that  the 
cause  of  complaint,  if  any,  arose  on  the  18th  of  June,  when 
the  notice  was  given  to  the  appelant,  and  that  the  appeal 
therefore  (on  the  authority  of  R.  v.  Bucks,  justices)  ought 
to  have  been  within  six  months  firom  that  time^  and  dis- 
missed the  appeal** 

On  motion  for  a  vnandamus  to  compel  the  justices  to  enter 
continuances  and  hear  the  appeal,  the  court  of  B.  R« 
thought  <^  there  was  no][actual  setting  out  of  the  allotment 
in  this  case,  according  to  the  true  construction  of  the  act, 
till  something  was  actually  done,  founded  upon  the  plan/'  f 

An  inclosure  act  gave  to  the  party  aggrieved  a  right  of 
appeal  for  any  thing  done  in  pursuance  of  that  act,  or  of 
the  (recited)  general  inclosure  act,  on  giving  to  the  commis- 
sioner and  to  the  parties  concemedj  ten  days'  noticCy  in  writing. 
Notice  of  appeal  against  an  order  ascertaining  the  boun- 

*  See  arUe^  R.  v.  Bucks  (justices)  preceding  page, 
t  R.  v.  Middlesex  (justices)  M.  &  S. ;  and  1  Chit.  R.  S67. 
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dflries  between  two  towti&hips,  was  serv^  on  the  com*- 
ihlssioner,  hut  Mt  on  the  lady  of  the  Tnanorj  who  was  a  party 
itiaterially  interested  in  the  question,  because  the  commis- 
sioner had  (as  was  alleged)  committed  a  great  error  in  as- 
certtlining  the  boundaries  of  the  parish  to  be  inclosed. 
The  appeal  was  made  to  the  quarter  session  on  this  ground, 
tIss.  that  the  commissioner  had  included  within  his  boun- 
dary a  considerable  part  of  an  adjoining  manor  belonging 
to  a  Mr.  S*  When  the  case  came  on,  the  counsel  of  Mr.  S. 
piroposed  to  respite  the  hearing.  But  it  was  opposed  on 
the  ground,  that  the  notice  was  insufficient,  and  the  session 
had  therefore  hb  jurisdiction,  no  notice  having  been  given 
to  the  lady  of  the  manor.  Of  this  opinion  were  the  justices, 
and  ordered  the  case  to  be  struck  out  of  the  paper. 

A  mandamus  being  applied  for,  to  enter  continuances 
and  to  hear  the  appeal,  the  court  6(  B.  R.  were  unanimous 
in  opinion  that  the  justices  had  acted  right,  and  the  man- 
damus ought  7iot  to  go.  The  notice  of  appeal  was  insuf- 
ficient. The  party  who  appeals  is  bound  to  give  eight  days' 
notice  by  the  general  act  to  the  commissioner ;  by  the  local 
act  ten  days'  notice  to  the  commissioner,  and  also  to  the  par- 
ties concerned.  The  latter  therefore,  so  far  supersedes  the 
provisions  of  the  former;  and  it  would  be  a  ^eat  hardship 
if  the  party  concerned  were  bound  by  a  notice  to  the  commis- 
sionet-  alone.  "  Party  concerned  "  means,  parties  directly  in- 
terested in  the  soil ;  which  in  this  case  the  lady  of  the 
manor  is,  and  therefore  entitled  to  notice,  which  she  has 
hot  received.* 

There  are  other  cases  in  the  books  on  this  immediate 
subject,  but  they  are  not  of  so  recent  a  date,  nor  do  they 
throw  any  light  on  what  may  appear,  at  first  sight,  to.  be  the 
discrepancies  between  the  two  or  three  cases  last  introduced. 
Another,  however,  arising  indeed  out  of  a  diflerent  kind  of 
claim,  but  nevertheless  pointing  out  the  particular  grador 
tions  of  right  conferred  by  the  progressive  proceedings  of 
commissioners  under  inclosure  acts,  may  not  be  thought 


*  R.  V.  Lancashire  (justices)  1  Barn.  &  Aid.  R.  630^ 
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entirely  irrelevant  to  the  general  eutiject  under  discuwooj 
and  may  illustrate  some  points  of  nice  discriminatipn* 
Whether  it  may  entirely  reconcile  the  cases  last  animadr 
verted  upon,  must  be  left  to  the  reader's  decision.    A  lopal 
act,  for  the  inclosure  of  certain  lands  in  the  parish  of  N. 
in  the  county  of  Norfolk,  passed  in  1815.     By  that  act  a 
power  was  given  to  the  commissioners,  on  giving  notice^y  tq 
aUot  the  waste  and  common  lands,  and  to  extinguish  {by 
mch  allotment)  all  rights  of  commonage  over  the  same,  and 
to  authorise  the  persons,  to  whom  such  allotments  weremade^ 
to  take  possession  of^  and  to  fence^  the  same.     The  notic$j 
were  duly  given,  and  the  rights  of  commonage  declared 
to  be  extinguished  in  February  1816.     In  March  1816  qi; 
order  was  made  for  the  proprietors  to  take  possession  of 
their  allotments  from  that  date.    In  April  1817  the  avvard 
of  the  commissioners  was  executed  according  to  the  pro- 
vision pf  the  local  act,  and  of  the  general  inclosure  act  of 
41  Geo.  3. ;  by  which  award  the  allotments  (as  before  made) 
were  awarded  to  the  respective  proprietors.    The  question 
immediately  before  the  court  arose  upon   an   action  of 
replevin,  and  then  the  great  question  was,  ^^  at  what  period 
one  Mason,  one  of  the  perspqs  to  whom  an  allotment  had 
been  made  by  the  commissioners,  had  a  legal  seizure  of  the 
land  so  allotted  to  him."     The  determination  of  that  ques- 
tion abstractedly  does  not  apply  to  our  present  point  of 
examination,  but  the  progress  of  the  rights  accruing  to  thie 
allottees,  at  the  different  periods  of  the  commissioners'  giv- 
ing notices,  allotting,  extinguishing  rights  by  such  allot- 
ments, authorizing  allottees  to  take  possession,  and  ulti- 
mately confirming  the  allotments  by  their  award,  do  seem 
by  analogy  to  throw  considerable  light  on  the  question  so 
frequently^mooted  in  appeals  under  inclosure  acts ;  viz.  at 
what  point  of  the  proceedings  of  the  commissioners,  (viz. 
of  allotting,  staking  out,  confirming  by  award,  &c.)  the 
grievoTiceSf  to  be  appealed  against,  arise,  so  as  to  become  a 
ground  of  appeaL    Abbott,  C.  J.  in  giving  judgment  in  the 
case  under    review,    inter    atia^   notices  that,     <*  by  the 
general  act,  41  Geo.  3.   $  8  &  l^*  the  commissioners  are 
required  first  to  ^et  out  public  roads,  then  private  roadf. 
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By  §  17.  persons  to  whom  allotments  are  to  be  made,  are 
required  to  accept  (finallj,)  their  allotments  within  two 
months  after  execution  of  the  award,  or  forfeit  all' their 
right  in  the  lands  inclosed.  By  §  14.  the  shares  allotted 
shall  be  taken  in  full  sadsfiiction  of  all  rights ;  and  after 
making  the  divisiony  and  execution  of  the  award,  or  at  such 
other  times  as  the  omunissioners  shall  in  a  particular  man- 
ner direct,  all  rights  of  common,  and  other  rights,  shall  be 
extinguished.  By  (  19.  after  allotments  made^  and  hefort 
execution  of  the  awards  the  persons  to  whom  allotmenis 
shall  be  madej  are  enabled,  with  the  consent  of  the  com- 
missioners, to  enclose  and  fence  their  allotments.  By  $35. 
the  commissioners,  as  soon  as  conveniently  may  be^  after 
the  division  and  allotments  shall  be  finished,  shall  draw  up 
their  award  in  writing,  &c. — ^which  is  to  be  engrossed  on 
parchment,  read  and  executed  in  the  presence  of  the  pro- 
J3rietors,  at  a  meeting  held  for  that  purpose  on  notice 
given,  and  the  execution  is  to  be  proclaimed  in  the  parish 
church  on  the  next  Sunday,  &c.;  from  the  time  of  which 
proclamation,  and  not  before,  their  award  shall  be  con- 
sidered as  complete^  8tc. — Consequently,  unless  the  effect  of 
any  of  these  provisions  be  varied  by  those  of  the  local  act, 
a  LEGAL  TITLE  IS  not  acquired  before  the  proclamation  of  the 
awardJ*  (This  was  the  particular  point  of  the  case  before 
the  court.)  '^  By  the  local  act  (after  many  other  provisions 
respecting  the  allotting  for  roads,  watering-places,  gravel 
pits,  &c.)  as  soon  as  the  commissioners  shall  have  ascer- 
tained the  rights  and  interests  of  the  proprietors,  and  the 
shares  and  proportions  to  be  allotted  to  diem,  they  are  to 
give  notice  in  writing  of  a  convenient  time  and  place  where 
the  proprietors  may  be  informed  of  suck  proposed  allotments^ 
and  may  see  the  scheme  thereof  upon  a  plan  or  map  to  It 
produced ;  and  as  some  of  the  proprietors  may  be  dis- 
satisfied with  the  proposed  allotments,  the  commissioners 
are  to  receive  statements  in  writing  of  objections,  and  after- 
wards to  determine  the  same,  and  their  determination 
AS  to  such  allotments  shall  be  final  and  conclusivi. 
It  is  then  further  enacted,  that,  after  the  several  allotments 
phall  have  been  marked,  staked  out,  8cc.  and  before  ths 
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iigning  the  awards  it  shall  be  lawful  for  the  proprietors  to 
inclose  and  fence  them,  &c. — These  authorities  to  inclose 
and  fence^  and)  as  a  consequence  thereof  to  enjoy  in  secu- 
rity, and  even  the  power  to  sell  and  convey,  (which  are 
provided  for  by  another  section  in  the  local  act,)  in  this 
stage  of  the  proceedings,  may  well  be  enjoyed  and  exercised 
without  the  actual  ownership  or  seizure  of  the  land,  which^ 
according  to  other  words  in  this  act,  it  should  seem  cannot 
^  fprfeitedy  till  the  final  measure  contemplated  by  the 
statute,  viz.  the  awkrd,  shall  conclude  and  consummate  all 
antecedent  steps."  * 

This  is  sufficient  of  the  case  under  review  for  the  illus- 
tration prc^M>sed,  and  it  does  seem  to  follow,  from  the  pro- 
gressive acquisition  of  rights  in  the  allottees  specifically 
pointed  out  by  this  judgment,  that  the  precise  point  of 
time  when  the  right  of  appeal  to  the  sessions  from  the 
judgments  qf  commissioners,   may  be  collected,  without 
much  difficulty,  in  most  cases;  in  aU  cases  indeed  where 
the  provisions  of  the  local  act  do  not  contradict  or  super- 
sede those  of  the  general  indosure  act,  or  where  they  are  ' 
(which  is  ^nerally  the  case,)  conformable  with  the  en- 
actments of  the  statute,  which  brought  the  question  just 
discussed  before  the  court    The  grievance^  or  foundation 
of  appeal,  it  is  conceived,  arises  at  that  point  qftime  when 
the  allottee^  having  had  notice  of  the  portion  allotted  for 
him  on  the  map  by  the  commissioners,  fails  (either  by  total 
omission  to  object  to  it ;  or,  having  objected,  to  convince 
the  commissioners,  and  thereby  to  obtain  redress,)  to  pro- 
cure any  alteration  of  his  allotment.    In  the  words  of  the 
local  act,  lately  reviewed,  as  soon  as  he  shall  have  obtained 
a  knowledge  that  ^^  the  determination  qf  the  commissioners  as 
to  his  allotment  (however  obtained,  whether  from  a  map,  or 
by  staking  out,  or  by  whatever  other  proceeding)  is,  so  far 
<is  depends  on  them^  final  and  consbidveJ' 

Next  session  has  also  in  numerous  instances  been  deter-  What,  with  r^ 
mmed  to  mean  next  practicable  session.    This  indeed  ^'^^^^^^ 
vdTes  a  question  of  fact,  which  can  only  be  decided  by  the  f^em. 

^  ^'•^^m^^m  ■■'■  ■  ■■  ■■■         ■     ■■■■■■»  ■       ■■      ■  mi     !■     I    ■■ 

^  Fairer  ▼.  fiiUiog,  S  Bam.  and  Aid.  171. 
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particttkMr  cirounutonceB  of  each  case ;  but  there  have  been 
several  determlnalioBs  ob  this  particular  part  of  the  subject, 
which  roay  serve  aa  an  exposition  of  the  general  rule^  and 
enable  us  to  apply  it  to  almost  every  possible  occurreDce. 
On  this  division  of  the  subject  the  cases  are  as  numerous, 
as  on  that  we  have  been  examining.  The  following  may 
be  sufficient  for  the  purpose  of  illustration. 

East.  Term. — 19  Geo.  8.  a  mandamus  was  moved  for,  to 
receive  tm  appeal.  The  order  of  removal  had  been  made 
by  the  two  justices  on  the  22d  of  September,  but  the  pau« 
per  was  not  removed  till  the  5th  of  October.  Hull,  the 
place  to  which  the  pauper  had  been  removed  from  Whitby, 
is  sixty  miles  froin  Northallerton,  where  the  session  began 
on  the  6lh  of  October;  at  that  session  no  appeal  was  en- 
tered ;  and  at  the  Epiphany  session  following,  which  be- 
gan on  the  12th  of  January  following,  the  parish  charged 
offered  an  appeal ;  the  justices  refused  to  hear  it,  thinking 
themselves  bound  by  the  words  of  the  statute,  which  says, 
*'  that  persons  aggrieved  may  appeal  to  the  justices  of 
peace  at  the  next  quarter  sessions,**  The  court  said,  ^  that 
by  next  session  the  statute  of  Car.  2.  must  hav«  mesBt 
the  next  possible  session  J  and  that  here  it  was  impossible 
for  the  appellants  to  lodge  their  appeal  at  the  Michaelmas 
session."  * 

Michaelsias  Term^ — ^30  Geo.  S.  a  mandamus  was  moved 
for,  to  coDa|>el  the  justioes  to  receive  an  appeal  against  an 
order  of  removal.  The  order  was  made  cm  Friday  the 
18th  of  April;  on  the  19th  the  pavqper  was  renioved,  and 
on  the  Tuesday,  fallowing,  the  22d,  the  Easter  session  was 
held  at  Hereford,  twenty  miles  distant  from  the  parish  to 
which  the  party  was  removed;  at  which  session  it  is  the 
practice  leiot  to  receive  any  appeal  after  the  Tuesday  morn- 
ing. The  parish  not  having  appealeil  at  the  Easter  ses- 
sion, the  justices  at  the  Midsummer  session  refused  to 
receive  the  appeal,  because  not  made  at  the  next  quarter 
session :  the  foundation  of  this  application  was,  that  as 
the  officers  of  the  parish  to  which  the  pauper  was  removed, 

*  R.  ▼.  Yorkshire,  \y,  R.  ( jutdces)  Oougl.  R,  IS3. 


bad  not  tnfficieat  lime  to  cqnvene  a  meeting  of  the  inhabit 

oDtSf  in  order  to  take  their  opinion  upon  the  subject^ 

whether  there  were  any  grounds  for  the  appeal,  the  Mid- 

summer   session  was    the  next  possible  session.— <-But  by 

Lord  Kenyon,  C.  J.  ^^  The  words  of  the  act  of  parliament; 

are  very  strong,  and  they  require  the  appeal  to  be  made 

at  the  session  next  after  the  grievance*     Where  indeed  an 

order  of  removal  has  been  made  some  time  b^re,  end 

only  executed  a  very  short  time  before  the  session,  so  that 

there  was  no  possibility  of  appealing  to  that  session,  tbia 

court  has  interfered,  by  granting  a  mmidamus  to  compel 

the  justices  at  the  follofving  session  to  receive  the  appeal, 

because  the  words  next  sessions  mean  the  next  possible  ses^ 

sions :  but  this  is  a  very  different  case ;  for  there  were  two 

intervening  days  after  the  execution  of  the. order,  and  be^ 

fore  the  Easter  session ;  and  if  there  was  not  sufficient  tima' 

before  such  session  to  give  reasonable  notice  of  appeal,  the 

^peal  might  then  have  been  adjourned  according  to  the 

statute  9  Geo.  I.e.  7." — The  three  other  judges  concurred. 

—Mandamus  refused.* 

Order  of  removal  from  a  town  in  Yorkshire^  Wes^ 
Riding,  to  St  Luke's,  Middlesex,  dated  ^Aioxixa^rj^exeaUei 
I2tii  January,  the  next  session  for  said  county  of  York, 
West  Riding,  being  on  the  18th  of  January.  The  parish 
of  St.  Liuke's  did  not  appeal  at  that  session,  but  offered  to 
lodge  an  appeal  (for  hearing  at  a  subsequent  session)  at  the 
next  session,  viz.  at  Easter,  but  the  justices  refused  to 
receive  it,  on  the  ground  that  it  was  too  late.  On  motion 
for  a  mandavms  to  receive  the  appeal,  Lord  EUen- 
borougfa,  C.  J.  said,  ^*  Although  they  ought  perhaps  in 
strictness  to  have  appealed  at  the  January  session,  con- 
sidering the  great  distance  between  the  parishes,  we  might 
bave  ri^ieved  them,  if  they  had  at  the  next  session  done  all 
thai  they  could  have  done;  but  what  did  they  actually  do 
even  at  that  session?  Only  offer  to  appeal  for  a  future 
bearing^  but  had  given  no  notices,  and  were  not  afler  all 
that  delay  in  a  condition  to  be  heard,  but  only  to  enter  an 


■.v^ 


•  R.  V.  Herefordshire  ( juftttocs)*  3  T.  R.  S04. 
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appeal  for  hearing  at  a  still  subsequent  session."*    Rule  dis- 
charged.* 

Hilary  Temio— 52  Geo.  S.  a  motion  for  a  mandamus 
to  enter  continuances  and  hear  an  appeal  to  overseers'  ac- 
counts. 

Overseers'  accounts  had  not  been  allowed  tOI  the  very 
last  day  when  an  effectual  notice  of  appeal  could  be  given  to 
the  then  next  session*  Many  cases  were  cited  in  az^ment 
in  B.  R.  to  shew  what  had  been  the  construction  of  the 
word  '*  next "  f  in  various  cases.  Determined  by  the  court 
of  B.  R.  that  neither  under  statute  of  43  £Hz.  c.  2.  nor  un- 
der 1?  Geo.  3.  c.  38.  (supposing  the  latter  to  be  a  repeal 
of  the  former  as  to  giving  an  appeal  to  the  next  session 
after  the  verification  and  allowance  of  such  accounts,  instead 
of  giving  tlie  appeal  generally  as  the  statute  of  ^liz.  does,) 
was  the  appeal  too  late  to  the  next  subsequent  session,  for 
which  an  effectual  notice  could  be  given.  % 

Hilary  Term. — ^53  Geo.  3.  it  was  decided  again  by  the 
same  authority,  that  only  one  intervening  day  between  the 
publication  of  a  rate,  and  the  next  immediate  quarter  session, 
is  not  (upon  the  principle  adopted  in  the  last  preceding 
case,)  sufficient  for  an  efiectual  notice  of  appeal.  § 

Michalmas  Term. — 58  Geo.  3.  another  case  upon  pre- 
cisely the  same  ground  was  similarly  decided.  On  mo* 
tion  for  a  mandamus  to  have  an  appeal  from  an  order  of 
removal,  Lord  Ellenborough,  C.  J.  said,  ^*  next  session'* 
in  all  cases  means  next  practicable  session.  In  this  case,  the 
distance  between  the  respondent,  and  appellant,  parishes 
was  twenty-four  miles,  the  appellant  parish  was  distant 
from  the  county  town  thirty-seven  miles.  Only  two  days 
intervened  between  the  source  of  the  notice  and  the  day  of 
the  session  being  holden,  and  one  of  those  was  Sundaji 
which  no  man  is  obliged  to  devote  to  secular  purposes,  and 

I 

•  R.  V.York,  W.  R.  (justices)  4  M.  &  S.  327. 
f  Especially  R.  v.  Berks  (jasticcs)  1  BotL  309. — and  R.T.Good^ 
Id.  235. 

t  R'V.  Dorsetshire  (justices)  15  £.  R.  800. 
$  R.  V.  Sussex  (justices)  15  £.  R.  8O6. 
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without  so  doing  in  this  case,  there  could  not  be  sufficient 
time  for  all  that  was  necessary  to  be  done.  As  to  entering 
an  appeal  for  the  mere  purpose  of  respiting^  which  it  is 
said  might  have  been  done,  it  is  only  increasing  unneces- 
saiy  eipence.  The  next  subsequent  session  therefore  in  this 
case  was  the  next  practicable  session."* 

When  an  appeal  is  given  to  the  next  session  upon  cer-  Where  a  cer- 
tain conditions,  as,  ex  gr.^  a  certain  number  of  days'  notice,  n'^^JJJJjL*^^^^  * 
entering  into  a  recognizance,  &c.  &c.  in  such  cases,  if  angredientinihe 
appeal  be  lodged  at  the  proper  session,  but  dismissed  for  ^^^^^  "^P    * 
want  of  compliance  with  any  of  the  prescribed  concomi* 
tants,  the  right  of  appeal  is  gone^  and  canno^  oe  afterward 
recovered  or  renewed.    Thus,  when, a  statute  gives  an  ap- 
peal from  a  conviction  to  any  quarter  session,  to  be  holden 
within  six  months,  on  condition  of  appellant  giving  ten 
days*  notice  of  his  intention  to  appeal,  and  entering  into 
recognizance  within  four  days  after  such  notice.    An  appeal 
was  lodged  at  the  first  session  after  a  conviction,  which 
the  session  discharged  instanth-  from  want  of  proof  that  any 
recogniasance  was  entered  into  within  four  days  of  the  notice 
given.     At  the  following  session,  being  still  within  six 
months  after  the  conviction,  a  second  appeal  was  lodged, 
which  the  court  refused  to  hear.    On  a  motion  for  a  man^ 
damus  to  compel  the  court  to  receive  such  second  appeal, 
the  court  of  B.  R.  held,  <*  that  the  first  judgment  on  the 
formal  objection  was  conclusive,  and  they  could  not  take 
cognizance  of  a  second  on  the  same  subject.    The  appel- 
lant might  indeed  have  stopped  his  first  appeal  from  being 
heard  at  all,  when  he  discovered  his  deficiency  of  proof, 
and  have  lodged  a  second  within  the  limited  time,  giving 
fresh  notices,  and  being  prepared  with  proof  of  entering 
iflto  recognizance^  but  having  proceeded  to  judgment,  he 
IS  concluded."  t 

So  on  a  conviction  for  deer  stealing,  under  16  Geo.  3. 
c  30.,  which  requires  an  appellant  to  enter  into  recognizance^ 
snd  to  give  six  day/  notice  of  intention,  on  doing  both 

•  R.  y.  Esiex  (justices)  1  Selw.  &  Barn.  R.  SIO. 
t  R.  v.  Yorkshire,  W-  R.  (justices)  3  T.  R.  77R 


which  he  may  appeal  to  next  session,  after  es^piration  of 
twenty  days  from  the  time  of  the  conyiction.  On  the  ap- 
peal there  was  no  proof  of  the  six  days'  notice  having  been 
given.  The  justices  doubted,  and  respited  the  hearing  till 
the  following  session,  when  having  taken  advice  on  the 
subject,  they  admitted  the  objection,  and  dismissed  the  ap- 
peal. On  a  motion  for  a  mandamus  to  compel  them  to 
bear  it.  Lord  EUenborough,  C.  J.  said,  ^^  the  entering 
into  recognizance,  and  the  giving  six  days'  notice,  were 
both  made  precedent  conditions,  and  if  either  has  not  been 
implied  with,  the  appeal  could  not  be  duly  entered,  and 
if  so,  could  not  be  \eg9X\y  adjourned."  To  which  Le  Blanc, 
J.  fbddeds  ^^  that  it  would  be  nugatory  for  the  court  of 
B.  R.  to  order  continuances  of  tliat  which  the  parties  had 
no  right  origijuiUy  to  bring  before  the  session  in  the  first 
instance,  for  want  of  a  material  condition  being  complied 
with,  which  gave  that  right."  * 

It  was  observed  in  a  previous  page,  that  the  settlement, 
maintenance,  and  removal,  of  the  poor,  presented  one  of  the 
mostj)rominent  subjects  of  consideration  respecting  appeals 
from  the  adjudications  and  orders  of  justices.  To  this  then, 
having  dismissed  the  discussion  of  the  preliminary  questions 
respecting  appeals  in  the  abstract,  we  now  proceed.  It 
resolves  itself  into  two  heads. 

1.  The  settlement  of  paupers. 

2.  The  rates  upon  property  for  their  maintenance. 
The  settlements  of  the  poor  of  this  country  are,  by  a 

succession  of  statutes,  obtained  from  two  sources,  and  two 
Hcitiemeots  by  only. — They  are  obtained  simply  by  birth,  or  through  the 
**'***•  medium  of  some  modification  or  other  of  inhabitancy.f 

This  general  rule  of  law  is,  that  the  place  of  birth  is  the 
primd  factCj  natural  place  of  settlement  of  every  child; 
subject  nevertheless,  first,  to  certain  exceptions;  and 
secondly,  to  what  may  be  denominated,  in  contradistinc- 
tion to  its  natural^  an  adventitious  settlement,  derived 
firom  its  parents,  or  acquired  by  itself.     Out  of  these  ex- 

•  R.  v.  Oifordsbire  (justices)  i  M.  &  S.  4i». 
t  See  Pract.  Expos,  title,  Pook.  Saot.  i. 
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cepttons ;  or  from  tiie  aocesdion  of  these  acquired  settle- 
ments, must  arise  all  the  doubts  or  difficulties  which  give 
occasion  to  appeals.  The  exceptions  apply  particularly  to 
illegitimate  children,  or  bastards ;  because,  generally  speak- 
ing, they  are  the  only  children  to  whom  an  adventitious 
settlement,  derived  from  that  of  one,  or  the  other,  of  their 
parents,  does  not  immediately  accrue. 

With  respect  to  bastards,  then,  it  may  be  stated  as  an  Place  of  birth 
universal  proposition,  that  the  place.of  their  birth,  is  that  ^of^tll^^^ 
of  their  ^ttlement,  except, 

1.  Where  there  has  been  any  collusion  or  contrivance  Eiceptiou. 
to  throw  a  burthen  on  the  parish,  for  then  the  fraud  will 

vitiate  the,  transaction,  and  prevent  the  design. 

2.  Where  the  child  is  bom  of  a  woman  under  an  order  Child  bom 
of  removal ;  whether  before  actual  removal,  or  in  transitu^  ^^mo^^^  ^ 
or  during  a  suspension  of  the  order. 

3.  Where  an  order  of  removal  is  reversed;  for  then  all  Order revened. 
things  happening  subsequent  to  sUch  order,  are  avoided 

thereby. 

4.  When  the  child  is  born  of  a  mother  in  a  state  of  va^  In  va|;raocy. 
grancy. 

5.  When  bom  in  a  gaol  or  house  of  correction,  or  in  a  in  priioo,  &c. 
house  of  industry  incorporated  by  statute,  or  in  a  lying-in 

hospital,  or  in  a  lunatic  asylum,  *  or  other  charitable  in- 
stitution, t 

6.  When  bom  of  a  mother  residing  in  a  parish  where  DoriDg  reti- 
she  is  not  settled,  under  the  authority  of  the  Friendly  So-  ^ZVdijt^it^ 
cicty  act  «y  act. 

7.  When  bora  of  a  mother  residing  under  a  certificate  Comprehended 
^hich  includes  the  child  specifically  by  description. 

If  a  bastard,  then,  be  removed  to  the  place  of  its  birth, 
before  it  has  acquired  a  settlement  of  its  own,  the  only 
good  ground  of  appeal  against  such  order,  must  be  by 
shewing  that  it  was  born  under  such  circumstances  as  are 
comprehended  in  one  or- other  of  these  exceptions.:^    And 

•  61  Geo.  3.  c.  79-  +  54  Geo.  3.  c.  170. 

X  See  Prsct.  Expos,  title.  Poor,  where  most  of  the  authorities  are  in* 
trodaced  which  support  these  various  exceptions,  and  form  the  system. 
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in  the  event  of  such  case  being  made  out,  it  will  hdong  to 
the  place  of  its  mother's  settlement. 

With  respect  to  Intimate  children,  or  children  born  of 
married  parents,  supposing  those  pareots  to  hare  no  place 
of  settlement,  upon  the  principle  before  advanced,  the  place 
of  the  child's  birth  will  be  that  of  its  settlement;  because 
primd  fade  that  is  the  settlement  of  every  child  till  anodier 
be  discovered  j*  but  every  legitimate  child,  or  child  bom 
in  wedlock,  is  entitled  to  its  father's  settlement,  if  he  have 
one,  and  if  he  be  a  foreigner  and  have  not  fUDCp  to  its 
mother's,  if  she  be  a  native  and  have  oncf  Such  is  the 
general  rule  with  respect  to  legitimate  children,  but  to  this 
also  there  are  some  exceptions,  though  by  £ur  less  numerous 
than  in  the  case  of  bastards. 

1.  If  a  legitimate  child  be  bom  in  a  state  of  vagrancy, 
and  the  settlement  of  either  of  its  parents  cannot  be  found, 
by  reason  that  the  mother  died  in  giving  it  birth,  or  other 
cause,  it  must  belong  to  the  parish  wherein  it  was  bom, 
till  they  can  discover  a  derivative  settlement. 

2.  In  the  case  of  foundlings  or  deserted  childlren,  main- 
tained in  an  hospital  founded  and  endowed  for  that  pur- 
pose, and  regulated  by  statute.^  Foundling,  ex  vi  temum, 
seems  to  imply  ignorance  of  origin,  and  consequently  of 
derivative  settlement;  the  general  rule  therefore^  before 
exhibited  applies,  with  only  the  diiference  enacted  by  the 
statute,  which  is  nothing  more  than  transferring  the  bur- 
den of  maintaining  these  children  from  the  overseers  of  the 
poor  where  the  hospital  is  situate,  to  the  special  provision 
of  the  hoq>ital  itself. 

Having  thus  noticed  the  general  rule  respecting  deriva- 
tive settlements,  we  come  next  to  some  applications  of  it, 
tending  to  shew  its  universality ;  and  then  to  consider  how 
derivative  settlements  are  superseded  by  acquired  ones^  as 
this  is  the  most  fruitful  source  of  appeals  to  the  quarter 
sessions. 


•  R.  V.  Healon,  6  T.  R.  653. 
t  13  Geo.  S.  c.  so. 


f  R.  v.  Stone,  6  T.  R.  50. 
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The  position  advanced,  beingi  that  the  settlement  of  the 
father  is  the  settlement  of  bis  legitimate  child,  the  corrol- 
laries  from  this  proposition  are: 

1.  That  proofs  of  the  father's  settlement  are  sufficient  to 
establish  the  settlement  of  the  child,  if  nothing  appear  to 
the  contrary.* 

And  sudi  a  personal  right  is  this  in  the  children  to  their  Fatl^r^s  at- 
father's  settlement,  that  it  is  not  defeated  by  bis  attainder,t  '*''>^^''- 
tier  by  the  remoyal  of  his  residence:  j:  nor  by  the  change  ci»ofeof  set. 
of  his  (the  lather's)  settlement,  for  the  child's  shall  follow  it  ||2?"^*Jh^^ 
toties  quoties:  §  nor  by  the  father's  death  either  before,,  or 
aOer,  the  birth  of  the  child.  || 

2.  That  no  recourse  shall  be  had  to  a  secondary  claim  of  Father's  settle- 
settlement  (for  example  the  mother's)  till  the  primary  one,  bc'"*,^Jj;j2d  to 
viz.  the  father's,  has  been  traced  back  so  far  as  it  will  go.  tiie  mother's. 
On  this  principle  it  was  determined,  that  children  had  the  ri^^^^ 
settlement  of  their  father,  though  a  derivative  one,  from  his 

mother,  who'  had  married  a  foreigner  without  settlement, 
in  preference  to  an  acquired  one  of  their  own  mother.** 

Proof  of  any  settlement  in  the  father  failing,  the  mo-  Motlier*s  settle- 
tiler's  settlement  must  be  next  resorted  to.    And  it  matters  JJ^*"^  J**®"^^  - 
not  whether  such  settlement  of  the  mother  (none  being  dis-  father's, 
coverable  in  the  father)  were  by  her  birth,  derivative  from 
her  parents,  or  acquired  by  herself,  either  during  the  life 
of  her  husband,  or  subsequent  to  his  decease,  ff 

We  have  seen  that  the  settlements  of  children  derived  How  far  the 
from  their  father,  change  with  his.     Settlements  derived  ^Vidrerd^.**^ 
from  the   mother  also  change  with  hers^  while  acquired  by  '»ved  from 
her  in  her  own  right,  either  as  the  wife,  or  the  widow,  of  a  change  with' 
husband  having  no  settlement ;  but  if  after  the  death  of  such  ^L^^"^^  *' 
husband,  she  marry  a  man  with  a  settlement,  and  thereby 
partake  of  his  settlement,  she  does  not  communicate  such 
second  husband's  settlement  to  the  children  by  her  former 
husband.^l 

•  R.  V.  Stone,  6Term  Rep.  56.-— 2  Boll.  31. 

t  R.  V.  Cardigan*  6  Term  Rep.  ]  l6. — ^R.  v.  Uaddcnham,   15  £asl*s 
R.463. 
t  2  Ses.  Ca.  150.  §  3  Salk.  259.        11  19  Vin.  382.^S  Bolt.  ig. 

••  Burr.  S.  C.  482.      f  f  Burr.  S.  C.  S67.— 2  Bolt.  26  and  28. 
XI  St.  Giles's  V.  St.  Clement's,  Cald.  Ca.  10. 


Em£icipiiiion.  We  come  next  briefly  to  consider  what  acts  of  the  chil- 
dren defeat  their  derivative  settlements ;  or,  as  it  is  termed, 
amount  to  emancipation. 

A  legitimate  child  shall  necessarily  follow  the  settlement 
of  one,  or  the  other,  of  its  parents,  as  requiring  nurture,  till 
it  be  seven  seven  years  of  age^  and  therefore  as  part  of  ihe 
parents'  family ;  but  after  that  age  it  shall  not  be  removed 
as  part  of  the  parents'  fimiily,  but  by  an  express  adjudica- 
tion of  the  place  of  its  own  legal  settlement,  whether  it  still 
retain  its  derivative  one,  or  not.  The  reason  c^  this  is, 
that,  at  seven  years  of  age,  a  child  may  be  put  an  appren- 
tice, and  has  therefore  itself  a  capacity  to  acquire  a  settle- 
BarTiest  period  ment  So  that,  at  seven  years  and  forty  days,  a  child  may 
^tmWedwtiie^  ^^^^  defeated  its  derivative  settlement,  and  acquired  a  per- 
mit, sonal  settlement  of  its  own.  These  personal  settlements 
majr  be  obtained  by  a  great  variety  of  methods,  aa  apprai- 
ticeship,  hiring  and  service,  marriage,  renting  a  tenement, 
possessing  an  estate,  serving  an  office,  &c.  But  a  child 
Emaocipation,  may  also  be  emancipated  from  its  parents,  without  having 
produced.  Q^tained  any  new  settlement  for  itself,  or  having  done  any 
thing  to  supersede  its  original  derivative  one.  The  cases 
which  govern  this  head  of  law  are  extremely  numerous,*  ' 
but  the  criterion,  by  which  the  fact  of  emancipation  is  to  be 
collected  from  them,  is  as  follows :  *^  Ordinarily,"  said  Lord 
Kenyon,  "  one  of  these  things  must  happen — either  a  child 
must  have  obtained  a  settlement  for  himself,  or  be  must 
have  become  the  head  of  a  family,  or,  at  all  events,  must 
bave  arrived  at  that  age  when  he  may  set  up  in  the  world 
for  himself,  having  contracted  some  relation  which  is  in- 
consistent with  the  idea  of  being  under  the  controul  of,  or 
in  a  subordinate^situation  in,  his  father's  family."  f  And,  in 
a  subsequent  case,  the  same  Chief  Justice  laid  down  a  rule, 
which,  he  observed,  would  reconcile  all  the  cases  on  eman- 
cipation, in  these  words :  ^^f  a  child  be  separated  from  his 
or  her  parents,  and  without  obtaining  any  personal  setde- 
ment,  return  to  the  parents  during  the  age  ofpupUage^  such 
child  remains  part  of  the  parents'  family;  but  if  when,  bj 


*  Sec  2  Pract.  Expos.  406. 

t  R.  V.  OflFchurch,  S  Term  R.  1 14.— Id.  R.  v.  Wittwi,  355. 
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estimation  of  laW)  a  duld  wants  no  further  protection  from, 
the  parents,  and  removes  from  them,  such  child  shall  not^ 
for  the  purpose  of  a,  derivative  setdement^  be  deemed  part  of 
the  parents'  fiimily.* 

A  widower  having  a  daughter,  placed  her,  at  eleven  years  ^ 
of  age^  with  an  uncle,  by  whom  she  was  whoUy  maintained 
after  that  time,  and  with  whom  she  continued  to  reside  aftet 
she  cameofagCy  (doing  service  to  him,  but  without  any  con- 
tract of  living  to  give  her  a  settlement  of  her  own,)  the 
father,  in  the  mean  time,  having  gone  out  to  service:  it  was 
bolden  by  the  Court  of  B.  R.  that  on  her  coming  of 
age  she  was  emancipated,  although  her  jfother  conceived 
himself  bound  to  support  her  if  she  left  her  uncle.  From 
the  determination  of  this  preliminary  point,  it  followed,  of 
course^  that  the  fiither  was  capable  of  gaining  a  settiement 
by  hiring  and  service  for  a  year  as  an  ^'  unmarried  man^  moi 
having  a  chUd^**  that  is  to  say,  a  child  who  would  follow 
his  settiement  witiiin  the  statute.  S  W.  &  M.  c.  11.+ 

Bat  where  a  pauper  was  bound  apprentice  to  a  certyUxUed 
person,  by  which  indenture^  therefore,  he  could  not  gain 
any  settiement,  and  during  the  approiticeship,  he  being  of 
the  age  of  eighteen,  his  father  gained  a  new  settiement,  and 
the  pauper  did  not  return  to  his  father  till  after  he  was 
twenty-one;  it  was  holden,  that  tiie  apprentice  was  not 
emancipated,  and  that  his  settiement  followed  that  of  hia 
father ;  for,  said  the  Court,  a  separation,  while  under  twenty*^ 
one,  does  not  produce  an  emancipation,  unless  a  subsequent 
settiement  be  gained :  here  none  was  gained,  and  therefore 
his  settiement  shifted  with  that  of  his  father.  % 

Apprenticeship  appears  to  be  the  earliest  mode  by  Acqnind  mc- 
which  an  adventitious,  or  personal,  settiement  can  be  ac-  fl^byapp 
quired.    It  has  been  already  observed,  that  the  limit  of  age  ticciUpt. 
of  nurture  has  been  fixed  at  seven  yeant,  and  by  a  statute  of 


•  R.  v.  Roach,  9  Bott  46. 
t  R.  ▼.  CowhoDcybourne,  (Id^O  10  E.  R.  88. 
X  R.  V.  Huggate,  e  Barn,  and  Aid.  584. 
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Queen  £li2abeth9*  at  that  period,  the  children  of  the  poor 
may  be  even  compelled  to  go  into  apprenticeships. 

By  a  previous  statute,  at  the  very  commencement  of  the 
same  Queen's  reign,  the  qualifications  of  persons  entitled  to 
take,  and  to  become,  apprentices,  had  been  regulated.  Efflux 
of  time,  and  the  progress  of  commerce,  however,  had  made 
many  of  its  provisions  inconvenient,  and  had  occasioned 
many  of  its  restrictions  and  penalties  to  fall  into  disuse; 
wherefore  they  were  repealed  by  the  54th  of  Geo.  3.  c.  96. 
and  are  unnecessary  to  be  further  noticed  here ;  eq>ecially 
as,  by  the  third  section  of  the  last  mentioned  statute,  all  the 
power  and  authority  relative  to  apprenticeships,  is  reserved 
to  the  justices  generallj/j  as  had  been,  given  to  them  specially 
.  t>ver  apprenticeships  contracted  by  the  authority,  and  re- 
gulated by  the  restrictions,  of  this  repealed  statute  of  Eliza- 
beth. 

The  contract  itself,  by  which  the  relation  of  master  and 
apprentice  is  formed ;  the  residence  under  it,  and  the  efPects 
of  that  residence ;  the  premature  conclusion,  and  the  evi- 
dence to  support,  or  to  annul,  such  contract;  severally  give 
occasion  to  numerous  Appeals.  A  few  observaticms,  there- 
fore, on  each  of  these  particulars ;  and  first,  of 

THE   CONTKACT   ITSELF. 

The  contract.  1*  The  contract  may  be  made  by  any  person  more  than 
seven  years  of  age  for  fum,  or  hery  self;  for  being  generally^ 
and  invariably  supposed  to  be,  for  the  child's  benefit,  it  is  a 
case,  beside  the  common  rule  of  law,  which  makes  the  con- 
tracts of  infants  void.f  .  So  decidedly  is  this  the  law,  that 
even  in  a  case  where  the  justices  had  disapproved  of  a  pa- 
rochial apprenticeship,  to  a  particular  individual,  and  re- 
fused to  afiix  their  signatures  to  it,  yet  the  infant,  at  nine 
years  of  age,  with  the  consent  of  his  mother,  bound  himself 
for  seven  years,  to  that  particular  individual  whom  the  jus- 
tices had  disapproved,  and  the  parish  officers  advanced  the 


*  48  Eliz.  c.  «..  t  1  Bou.  613.^2  Bott.  363, 


appeals;!  S4? 

I>reisiuin.  An  order  of  sessions  removing  this,  apprentice 
lome  years  afterwards  a»  a  pauper,  in  consequence  of  con- 
ceiving this  transaction  to  be  fraudulent,  and  not  to  have 
conferred  a  settlement,  came  before  the  court  of  B.  R.; 
when  Lord  Ellenborougb,  C*  J.  said,  ^^  This  might  be» 
indeed,  a  misapplication  of  parish  money,  but,  neverthe* 
lessj  the  indenture  was  good,  for  all  the  necessary  parties  to 
make  it  good  executed  it."* 

And  the  other  contracting  party,  the  master,  may  also  be  Maj  be  made 
an  infiuitf    And  it  is  perfectly  immaterial  what  is  the  '^y'^'o^"*- 
trade  or  occupation.  X 

2.  Except  in  the  case  of  parish  apprentices,  even  if  the  Infant  must  mU 
contract  be  not  the  sole  act  of  the  parties  who  are  to  stand'  ]^nJi*nr*paiiy"" 
in  the  relation  of  master  and  apprentice^  it  is  absolutely  excepting  pau. 
necessary  that  they  should  both  be  consenting  parties,  in  ^'"* 

order  to  obtain  a  settlement  by  the  service  under  the  con* 

tract.    The  proof  pf  that  consent,  in  the  apprentice,  is  his 

signature,  testifying  his  consent,  without  which  the  contract 

is  not  a  valid  contract  to  confer  a  settlement,  $  except  in  the 

case  of  parish  apprentices.  ||    But  the  signature  of  the  master  signature  of  tba 

is  not  absolutely  necessary,  because  his  accepting  the  ap-  ^ttial.°°**'" 

prentice  is  proof  sufficient  of  his  consent.  ** 

3.  The  contract  must  be  a  written  one,  and  not  by  parol.ff  Paroi  contract 
For  a  parol  contract  for  an  apprenticeship,  eo  nomine,  is  ^°'^* 

void  as  an  apprenticeship,  and  it  cannot  be  converted  into  a  Will  not  ensue 
hiring,  so  as,  with  a  service  under  it,  to  confer  a  settle-  **  *  '>»''*"S- 
ment.^ 

To  this  rule^  however,  there  are  some  few  exceptions.  Exceptiom. 
The  first  case  which  admitted  any,  was  R.  v.  Little  Bol- 
ton, {$  and   that  was  founded  on  very  particular  words  in 
the  contract  itself.     Of  the  same  kind  was  the  two  next 


•  R.  V.  Kelly,  (Inh.)  S  M.  &  S.  501. 
t  R.  V.  Pctrox.  4  Term  R.  196—377. 

t  1  Bolt.  610.  §  R.  V.  Ripon,  9  E.  R.  296.  ' 

tl  R.  V.  St.  Nicholas,  Nottingham,  2  T.  R.  726. 
••  2  Bolt.  367—371.  ft  R.  V.  Margram,  5  T.  R.  153. 

XI  R.  V.  LaindoD,  8  T.  R.  S79.— R.  v.  Shenfield,  14  £.  R.  541.- 
R.  T.  Mountsond,  2  M.  &  S.  400. 
$§  24  Geo.  3.— Cald.  Ca.  349. 

'J  N  2 


54S  APPEALS* 

caaei^  R.  v.  Ecclestoii ;  *  as  sbo  of  a  more  recent  one^ 
R.  V.  Burbach.  f  But  these  form  special  exceprions  to 
the  general  rule.  In  the  last  mentioned  of  these,  it  was  s 
verbal  amiractf  made  by  a  father  on  behalf  of  his  sob, 
adopted  afterwards  by  the  son,  and  was,  ^^  that  the  son 
should  be  with  the  intended  master  for  two  years,  snd 
should  work  with  him  and  have  what  he  got,  and  that  be 
should  allow  two  shillings  per  week  to  the  said  master  for 
teaching  him,''  &€.  The  son  entered  on  the  service^  but 
boarded  and  sl^t  at  his  father's  house  durkig  the  time.  It 
was  contended^  that  this  was  a  contract  for  an  apprentice- 
flhq),  though  a  bad  one,  as  was  clear  from  its  being  made  by 
the  &ther  for  his  son^  acooiding  to  the  usual  course ;  era* 
tracts  for  services  being  genendly  made  by  the  persons 
themselves.  But  the  court  of  B.  R.  said,  in  this  case  there 
was  no  covenant  from  the  master  to  teach,  and  therefore, 
it  having  been  adopted  by  the  son,  and  being  of  doubtiU 
interpretation,  and  the  session  having  considered  it,  upon 
the  evidence  before  them,  as  an  engagement  for  a  service, 
not  for  an  apprenticeship,  it  was  not  for  them  to  say  it  was 
necessarily  intended  for  an  indenture  of  apprenticeship; 
that  it  fell  within  the  two  or  three  cases  which  had  been 
.  considered  as  exceptions  to  the  general  rule,  and  must  be 
good  as  a  contract  for  hiring  and  service,  though  not  good 
as  an  apprenticeship. 
8iamp«  necci-  4.  It  must  be  stamped  witii  the  proper  stamps,  as  regoh 
■*^'  lated  by  statutes^  of  which  there  are  two  descriptions;  one 

in  respect  of  the  instrument,  as  such;  the  other  in  respect  of 
the  fee  or  sum  given,  as  a  consideration  with  the  apprendoe. 
And  the  deed  or  indenture  cannot  be  produced  in  evidence 
ef  the  fact  of  apprenticeship,  unless  it  be  stamped  with  the 
proper  stamps ;  §  as  strictiy  so,  that  if  it  have  a  higher  stamp 
than  the  proper  one  it  cannot  be  given  in  evidence.  |) 


*  42  Geo.  3.— 2  E.  R.  298.  f  53  Gea  3 — I  M.  &  S.  370. 

t  R.  t.  Edgeworth,  3  Term  R.  353. 

$  Burr.   S.  C.   198.— 2    Bott  449.— Robinson,  v.    Dryborougb* 
6T.R.317. 
II  Farr V.Price,  IE.R55. 
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5.  The  iiiU  sum  or  consideration  given,  must  be  set  forth  Foil  coniidem- 
in  the  indenture  in  words  at  length,  and  the  duties  paid  on  p^l^^^in^' 
it;  *  and  this  provision  is  not  to  be  evaded  by  giving  other  wordi  at 
things  instead  of  money,  t  ^  * 

But  it  has  been  determined,  that  where  money  was  given 
by  the  grandfather  of  an  apprentice  to  clothe  him,  before 
he  entered  upon  his  apprenticeship,  it  was  not  such  a  con* 
sideration  as  the  statute  requires  to  be  set  out  in  the  in« 
denture.  { 

Nor  where  the  friends  of  the  apprentice  covenanted  to 
maintain  him  and  clothe  him.  § 

And  requiring  the  full  sum  to  be  inserted  in  the  in- 
denture, means  not  less  than  the  iiill  sum:  therefore,  ISmore 
be  inserted,  and  the  duty  paid  according  to  that,  it  is 
good.  II 

These  are  the  principal  points  of  form  on  which  settle-  indenturet  of 
ments  by  apprenticeship,  in  the  ordinary  course,  are  usually  Vrt^Uu^ 
resisted,  upon  Appeal  to  the  quarter  sessions.  The  ap- 
prenticeships of  the  poor  exclusively  fall  under  a  different 
consideration,  so  far  as  req)ects  the  contract  itself;  and 
therefore  are  necessary  to  be  noticed,  before  we  proceed  to 
consider  the  efiects  and  consequence  of  contracts  of  ap- 
prenticeships generally* 

Thus  apprentices  bound  out  under  the  provisions  of  any  Poorappren- 
public  charity  are  exempt,  by  the  statutes  imposing  them,  from  ^lunp^ 
from  the  duties  payable  on  the  consideraticHi  money ;  nor  dottft. 
need  trustees  of  public  charities  be  parties  to  indentures  for 
putting  out  poor  children  apprentices  with  the  friends  of 
the  charity.** 

And  parish  apprentices,  being  bound  out  under  the  pro- 
visions of  a  particular  statute  for  that  purpose,  ft  the  con- 
tract must  be  conformable  with  the  particular  directions  of 
the  statute  itsd^  and  subsequent  ones  passed  to  amend  it, 
which  are ; 

*  Stat  8  Ann.  c.  g.  t  48  Geo.  3.  c.  98. 

X  N.  Owram  r.  Oveoden,  B.  S.  C.  145.— l  Bott.  548. 

§  R.  ▼.  PortM,  B.  S.  C.  834 &  R.  v.  Leightoo,  4  T.  R.  743. 

U  R.  T.  KeyiMham»  5  T.  R.  309.— I  fiou.  556. 

**  R.  T.  QuaintoD,  2  M.  &  S. 460.  ft  43  Elis.  c.  2. 
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1 .  That  tbe  binding  must  be  by  the  majority  of  the 
churchwardens  and  overseers  of  the  parish  to  which  the 
pauper  belongs.^  But  it  has  been  holden,  that  an  in- 
denture, binding  out  a  poor  apprentice,  executed  by  W.  S., 
churchwarden,  and  J.  G.,  overseer  of  the  poor,  of  a  hamlet 
maintaining  its  own  poor  separately  from  the  parish  at 
large,  not  being  impeached  by  evidence  negativing  its  ex- 
ecution by  a  majority  of  the  churchwardens  and  overseers  of 
the  hamlet,  shall  be  deemed  good,  by  intending  that  there 
were  two  overseers  for  the  hamlet,  as  required  by  statute, 
and  only  one  churchwarden,  by  custom,  in  the  same  place, 
and  therefore  that  the  binding  was  regular,  f 

Also  that  an  indenture  of  apprenticeship,  executed  by 
the  overseers  of  a  township  which  has  no  church,  or  chapel 
warden,  and  maintains  its  own  poor  separately,  is  a  valid 
indenture,  though  neither  of  the  churchwardens  of  the 
parish  at  large,  within  which  the  township  is  situate^  join 
in  the  execution.];  And  an  indenture  by  one  churchwarden 
and  one  overseer  was  holden  good  within  the  statute,  in 
a  case  where,  by  custom,  there  was  but  one  church- 
warden. § 

2.  That  the  children  must  belong  to  parents  whom  the 
churchwardens  and  overseers  shaU  judge  not  able  to  main- 
tain them. 

3.  That  boys  shall  be  bound  till  twenty*  one,  and  girls  till 
twenty-one,  or  marriage. 

4.  That  two  justices,  having  jurisdiction,  must  be  as- 
senting parties  to  the  indenture,  and  being  a  judicial  act, 
must  be  together  at  the  time  of  assenting,  \\  Btit  it  is  not 
absolutely  necessary  that  they  should  sign  together^^* 

5.  That  such  apprentices  may,  by  the  assent  of  two  such 
justices  as  aforesaid,  be  assigned ;  and  such  assigned  ap- 

*  For  the  explanation  of  the  words  **  majority  of  church  wardens  and 
overseers/'  see  51  Geo.  3.  c.  80.  and  also  54  Geo.  3.  c.  107.  and  Pbact. 
Expos,  title,  Pook,  settlement  hy  apprenticeship, 

t  R.  ▼.  Hinckley,  12  £.  R.  361 .       t  R.  v.  Nantwich,  1(5  E.  R. ««. 

§  R.T.  9helton»  1  Barn.  &  Aid.  175.  ||  3  T.  R.  80. 

••  R.  V.  Hemstele  Ridgeware,  3  T.  R.  380.— R.  r.  Winwkk, 
8  T.  R.  454. 
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prentices  shall  be  subject  to  all  such  rejp^ulations  as  if  they 
had  continued  to  serve  under  the  original  indenture*^ 

THE   RESIDENCB   UNDER  THE  CONTRACT,.  AND  THE  EFVECT8 

OF  IT.  . 

The  settlement  of  an  apprentice  does  not  necessarily  de*  Raideace. 
pend  on  the  settlement  of  the  master  or  mistress^  but  on.  his 
own  residence^  during  his  apprenticeship,  -in  the  actual  ser- 
vice of  such  master  or  mistress.  Thus,  where  an  apprentice 
works  in  the  day-time  with  his  master  in  the  parish  of  A. 
but  sleeps  in  the  contiguous  parish  of  B.  where  hU  home  is, 
6,  is  the  place  wherein  he  obtains  his  settlement  under  the 
]ndenture.f  Because  the  *  place  where  a  person  lodges  is 
generally  understood  to  be  the  criterion  of  residence.  ^ 

But,  as  has  been  observed,  the  residence  must  be  in  the  Mmc  be  in  the 
service  of  the  master;  for  the  words  of  the  stat.  creating  J^j^**'*^* 
this  species  of  settlement  $  **  binding  and  habitation'*  roust 
be  understood  of  an  habitation  referable  in  some  way  to  the 
apprenticeship.^     Thus  where  an  appreiitice  had  a  general  Absence oo  ac- 
indulgence  to  be  absent  from  the  place  of  his  service  from  ^**"°  "  '  °*^*** 
Saturday  evening  till  Monday  morning,  leaving  as  usual  on 
Saturday  night,  and  never  returning  to  serve  under  his  indent 
twres^  gains  his  settlement  where  he  slept  on  the  Friday  night 
previous  to  quitting,  for  there  being  no  account  left  standmg 
between  him  and  his  master  when  the  apprentice  left  his 
service  on  the  Saturday,  there  was  nothing  from  which  any 
recognition  of  the  indenture  subsequent  to  that  point  of  time 
could  be  inferred.**    Therefore  it  has  been  decided,  that,  if 
au  apprentice,  on  account  of  illness,  go  into  another  parish 
than  that  in  which  his  master  lives,  merely  as  a  temporary 
residence  to  get  cured,  without  performing  any  sort  of  service 
for  his  master  during  such  residence,  a  settlement  is  not 
gained  there  by  such  temporary  residence  in  such  other 
parish.ff  And  in  a  case,  where  a  master  mariner,  having  no 

•  as  Geo.  3.  c.  57,  t  Burr.  S.,C.  569. 

X  UE.R.  176.  §  3Wm.  c.  11. 

II  7 E.  IL  383.  **  R.  V.  Ribchefeter,  2  M.  &S.  482» 
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immediate  occasion  fixr  his  ifiprentioe's  gerric^  the  yead 
being  then  in  dock,  ofiered,  either  to  turn  him  over  to  awh 
ther  master  ibr  a  time^  or  to.  let  him  go  back  to  school; 
the  apprentice  chose  the  hitter,  and  accordingly  did  go, 
and  resided  abov^  forty  days  there.    It  was  decided  by  the 
court  of  B.  R.  that  this  was  a  suspension  of  the  apprentice- 
ship for  the  time^  that  the  service  did  not  continue  while  the 
apprentice  was  at  school,  and  that  tho^ore  no  settlement 
was  gained  by  lus  forty  days'  residence  at  the  pari^  in 
which  the  schocA  was  situate.* 

Forty  days  i%  in  aii  cases,  the  residence  necessary  for 
gaining  a  settlement,  which  is  by  inference^  from  the  statute 
making  settlements  depend  on  residence;  for  it  enacts, 
^*  that  churchwarden!  and  overseers  may  obtain  the  removal 
of  any  person  coming  to  inhabit,  and  not  renting  to  the 
amount  of  ten  pounds  per  atmum^  upon  complaint  to  the 
justices  wUhin  forty  days  after  such  person  shall  have  so  oomt 
to  seHle;**^  the  necessary  inferoice  from  which  is,  that, 
I0ier  a  residence  of  forty  days,  such  removal  shall  not  take 
place,  or  in  other  words  a  settlement  will  have  been  gained; 
and  by  a  subsequent  stat  %  apprentices,  bound  by  indenture^ 
are  excq>ted  out  of  the  former  provision  for  removal, 

Jt  has  been  already  shewn,  that  residence  under  a  con- 
tract for  an  apprenticeship  will  not  confer  a  settlement,  if 
the  contract  itself  was  originaUy  defective.  And  the  con- 
struction put  by  the  court  of  IQ.  R.  on  these  contracts  is 
this,  viz.  that  one  party  contracting  to  teach,  and  the  other 
to  learn,  a  trade,  shall  be  construed  an  apprenticeship ;  and 
that  nothing  but  the  clearest  intention  in  the  parties  to  make 
the  service  contracted  fbr  one  of  a  different  description, 
shall  controul  the  construction,  or  take  it  out  of  the  general 
rule. 

.However,  it  has  been  decided,  that  if  there  be  a  valid 
contract  for  a  hiring  and  service,  which  is  afterwards  at- 
tempted to  be  converted  into  an  apprenticeship,  but  the 
contract  for  such  conversion  turn  out  to  have  been  deficient. 


t  R.  V.  St.  Mary,  Bradin,  S  Barn.  &  Aid.  382. 

t  13  &  14  Car.  2.  c.  12.  |  3  W.  a  U 
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it  shall  not  caned,  or  do  away^  the  fonner  valid  contract : 
hot  if  the  term  of  service^  originally  contracted  for,  have 
been  performed,  a  settlement  shall  be  acquired  under  such 
cootiBct  for  hiring :  *  and  the  converse  of  the  proposition  is 
equally  true^  viz.  that  if  there  be  a  valid  contract  for  an 
apprenticeship,  which  is  afterwards  attempted  to  be  turned 
into  a  hiring  and  service,  that  the  latter  should  be  with  the 
consent  of  the  master,  party  to  the  indenture;  for  if  he  do 
nothii^  either  to  put  a  legal  conclusion  to  the  apprenticeship, 
or  regularly  assign  the  apprentice^  the  former  contract  is 
not  invalidated  by  the  latter.  As  where  the  master  of  several 
apprentices,  on  quitting  business,  proposed  to  assign  all  his 
i^)prentices  to  J.  S^  but  an  assignment  was  not  made.  The 
pauper,  one  of  the  said  apprentices,  was  afterwards  hired  by 
J.  S«  as  a  servant  for  fifty-one  weeks,  and  her  former  master 
on  meeting  her,  expressed  his  approbation  of  her  having 
gone  into  the  service  of  J.  S.  The  session  found  that  there 
was  no  particular  assent  of  the  original  master  to  the  second 
service^  and  therefore  it  could  not  operate'as  an  assign- 
ment of  the  af^rentice,,  and  that  the  contract  with  J.  S. 
could  not  operate  as  a  hiring  and  service^  because  the  in^ 
dentures  were  not  put  an  end  to,  so  as  to  admit  of  the 
pauper  l^^ally  entering  into  servioe.f 

An  indenture  of-  a|qprenticeship  may  be  assigned  from 
master  to  master,  through  any  number  successively ;  and  if 
the  original  contract  were  vsdki,  and  the  assignments  are  ' 
regularly  made  by  each  master  in  successidiH  the  residences 
under  them  for  the  purposes  of  settlement,  will  be  governed 
by  the  same  rules,  as  if  the  apprentice  had  continued  in  his 
first  place  of  abode  under  the  indenture.  But  though  the 
assignment  may  be  by  parol,  it  must  be  express,  and  for  a 
particular  service,  not  a  general  leave  or  licence  to  serve 
any  one,  at  tlie  discretion  of  the  apprentice :  for  such  per- 
mission, and  service^  will  not  amount  to  an  assignment,  and 
therefore  cannot  obtain  a  settlement.  % 


•  14  E.  R.641. 
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And  an  assignment  by  the  executor  of  a  master,  wiU  havi 
the  same  efiect,  as  by  the  master  himself**  By  32  Geo.  S. 
c.  57.  Provision  having  been  made  for  the  assignment  of 
parish  apprentices,  on  the  decease  of  their  masters  or  mis- 
tresses, to  the  widows,  or  husbands,  son  or  daughter,  brothen 
or  sisters,  executors  or  administrators  respectively  of  sudi 
deceased  masters  and  mistresses ;  it  was  determined,  that  an 
apprentice,  though  living  with  the  son  of  a  person  to  whom 
he  was  originally  bound,  by  that  person's  individual  consent 
at  the  time  of  such  person's  decease,  if  not  so  living  with 
him  as  apprentice,  regularly  appointed  according  to  the 
^ecific  provisions  of  the  statute,  or  as  the  words  are,  iy 
virtue  of  it ;  cannot  gain  a  settlement  in  another  parish,  by 
Serving  another  person,  with  th^  mere  consent  of  the  son 
and  assignee  of  such  first  master  or  mistress,  unless  coft- 
tinued  in  the  precise  manner  directed  therein.  Lord  Ellen- 
borough,  C«  J.  observed  that  the  words -^^  subsequent  master 
or  mistress"  mean  such  as  become  so  by  the  provisions  of  the 
statutcf 
Assignment  by  It  has  been  observed,  the  assignment  may  be  by  parol; 
but  if  it  be  by  deed,  it  must  be  governed  by  the  same  rules 
of  evidence,  when  offered  in  proof,  as  the  original  indenture; 
that  is  to  say,  it  must  be  stamped,  and  having  been  reduced 
to  writing,  must  be  produced,  and  cannot  be  proved  by  parol 
testimony4  But  after  a  great  lapse  of  time,  a  legal  assign- 
ment by  indorsement  may  be  presumed ;  as  where  J.  G.  was 
bound  apprentice  in  1764,  in  the  township  of  C;  and  in 
1767,  on  the  death  of  his  master,  was  assigned  by  his  widow 
by  indorsement  on  ^he  indenture.  Under  this  indorsement, 
which  was  before  a  stamp  was  necessary,  J.  G.  the  ap- 
prentice served  his  time  in  the  township  of  K.,  which  town- 
ship had  relieved  the  family  of  J.  G.  residing  in  another 
parish.  After  slich  a  lapse  of  time,  (more  than  for^  years) 
the  court  of  B.  R.  thought  the  session  might  presume  every 
thing;  as  that  the  widow  was  executrix,  and  had  a  right  to 
assign ;  and  that  pauper's  settlement  was  in  K.§ 
>  — 

*  Cald.  Cft.  60.  t  R.  V.  Shetpfthead,  1 A  E.  R.  59. 
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THE   PREMATURE   CONCLUSION,  8CC, 

The  master  becoming  a  bankrupt  does  not  of  itself  operate  Bankruptcy  of 
as  a  dissolution  of  the  apprenticeship,  or  discharge  the  in-"***^'"' 
dentures^*  nor  does  an  agreement  to  cancel  them,  on  a  Agreement  to 
sum  of  money  to  be  paid  by  the  apprentice  at  a  future  time,^*"^*i  •  ^'j^'^ 
and  an  abandonment  of  the  master  by  the  apprentice,  inKing'i»ervice. 
consequence  of  such   agreement ;+  nor  even  a  voluntary 
entering  into  th^  king's  service,  the  master  not  prohibiting 
it,  but  not  giving  up  the  indenture. t     But  where  the  ap- 
prentice and  his  master  were  the  only  contracting  parties  to 
the  indenture,  the  apprentice  being  under  age ;  the  master 
after  a  year's  service  ran  away,  and  agreed  that  the  indenture 
should  be  given  up,  which  was  done :    this  being  so  mani- 
festly for  the  interest  of  the  apprentice,  his  acceptance  of  the 
indentures  was  decided  to  be  a  sufficient  dissolution  of  the 
contract,  and  he  was  at  liberty  to  go  into  another  service, 
and  was  capable  of  obtaining  a  settlement  by  so  serving.§ 

But  ajtprentices,  with  whom  less  than  five  pounds  has  Regnlatioot 
been  given,  njay  be  discharged  by  two  justices  from  any  Jiich^l' f^j[ 
master  who  is  so  far  reduced  in  circumstances  as  to  be^^pprcDCicct. 
unable  to  keep  or  employ  such  apprentice.  || 

Also  an  indenture  of  a  parish  apprentice  may  be  put  an 
end  to  by  all  parties;  that  is  to  say,  the  master,  the 
apprentice,  and  the  parish  officers,  consenting;  but  not 
otherwise*  Also  by  the  master  and  the  apprentice  only, 
the  latter  being  of  full  age,  but  not  otherwise;  for  though 
an  apprentice  under  age  may  bind  himself,  being  a  contract 
necessarily  for  his  advantage,  and  a  case  excepted  out  of  the 
general  rule  of  law  respecting  infants,  the  consent  of  an 
infant  alone  to  his  discharge,  is  *'  no  consent  at  all."** 

The  master  assigning,  and  the  apprentice  consenting, 
without  the  approbation  of  two  justices,  will  not  make  an 
apprenticeship  within  the  statute  of  Elizabeth,  according  to 
Dalton.tt  We  learn  by  a  decision  just  cited,  that  the  assent 

•  2  Bolt  396.  t  8  Term  R.  108. 

X  S  Bott.  402.  §  R.  V.  Mount  Sorrel,  3  M.  &  S.  497. 
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of  the  apprentice  adds  no  authority  to  the  assignment;  and 
it  appears  from  the  general  current  of  recent  authoriues, 
that  these  apprenticeships  being  compulsory,  it  is  the  assent 
of  the  overseers  that  gives  the  validity  to  all  acts  on  the  part 
of  infant  parish  apprentices;  but  since  by  the  statute  32  Geo. 
3.  masters,  by  the  consent  of  two  justices,  may  assign  these 
apprentices,  and  their  executors,  &c.  may  assign  within 
'  three  months,  upon  similar  conditions,  which  power  is 
usually  exercised,  the  premature  conclusion  of  the  contract 
by  death,  is  rarely  the  source  of  any  litigation. 

All  these  cases  indeed,  would  be  of  no  importance  to  the 

particular  subject  matter  of  this  section,  except  that  the 

question  **  whether  an  ind^iture  continues  in  force,  or  is 

How  these       cancelled,"  and  therefore  the  inferential  question,  '^  whether 

apply  to"'      an  apprentice  serving  in  another  places  than  that  to  which 

•eiUemeiitt.      j^e  was  originally  bound,  is  to  be  considered  as  discharged 

from  his  indenture  and  sui  juris;  or  whether  he  be  serving 

under  the  indenture,  and  in  the  implied  service  of  his 

original  master,"  is  often  of  essential  importance  for  the 

determination  of  Appeals  respecting  the  settlements  of  such 

apprentices  in  the  actual  employ  of  other,  than  their  original 

masters. 

After  what  has  been  premised  under  the  consideration  of 
evidence,  and  especially  that  portion  which  treats  of  copies 
of  deeds,  and  of  the  application  of  parol  testimony  to  prove 
the  existence  of  written  documents,  it  will  be  sufficioit  to 
observe  here,  that. 

The  sessions  may  receive  parol  evidence  of  an  apprentice- 
ship, if  the  indentures  be  destroyed,  or  cannot  be  found, 
or  produced.  And  if  the  opposite  party  produce  an  in* 
denture,  on  notice  given  to  them  for  that  purpose,  it  may 
be  read  without  any  proof  of  the  execution :  this  was 
formerly  vexata  question  but  it  has  been  of  late  folly  esta- 
blished. In  civil  actions,  where  a  plaintiff  wishes  to  give^ 
in  evidence,  a  deed  in  the  defendant's  custody,  he  gives  the 
defendant  notice  to  produce  it :  and  the  deed,  when  pro- 
duced, must  primd  Jbcie  be  taken  to  be  duly  executed,  be- 
cause the  plaintiff,  not  knowing  who  are  the  subscribing 
witnesses,  cannot  come  prepared  at  the  trial  to  prove  tbe 
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execndon.    Therefore  an  instrument  coming  out  of  the 
kands  of  the  opposite  party,  must  be  taken  to  be  proved.* 

Hiring  and  Service  is  the  next  mode  of  superseding  Hiring  and 
the  settlement  by  birth  or  parentage^  whieh  presents  itself  for  *^'^^^^* 
consideration;  because  it  is  that  which,  next  to  apprentice- 
ship, generally  occurs  earliest  in  life  to  that  rank  of  persons 
who  are  tlie  objects  of  the  law  of  settlements.f 

Keeping  in  mind  the  statutes  of  Charles,  before  intro-  statute  of 
duced,  respecting  a  residence  of  forty  days  without  removal,  ^^*  *• 
which  is,  in  truth,  the  foundation  of  all  kinds  of  settlement 
arising  out  of  residence,  the  subsequent  statutes  on  the  sub- 
ject will  be  found  to  be  only  so  many  exceptions  made, 
from  time  to  time,  to  its  provisions. 

A  cursory  reader  would  probably  think  the  original 
statute  itself,  and  those  which  were  made  to  restrict  its 
operation,  spoke  so  plainly  the  intentions  of  the  legislature, 
and  formed  so  intelligible  a  sjrstem,  that  no  doubts  could 
arise  upon  their  construction;  however,  the  fact  is,  that  no 
head  of  settlement  has  given  occasion  to  so  many  di0knlties^ 
and  to  so  great  a  varie^  of  interpretations. 

By  S  Will.  &  Mar.  c.  11.  **  If  any  tmmarried  person^  statotei  6y 
not  having  child  or  children,  shall  be  lawfully  hired  into  ^"Sjonf  *" 
any  parish  or  town  for  one  year  (and  shall  continue  and 
abide  in  the  same  service  during  tlie  ^ace  of  one  whole 
year,  by  8  &  9  Will.  5.  c.  SO.)  such  service  shall  be  ad- 
judged and  deemed  a  good  settlement  thereii^  though  no 
iu>tiGe^  in  writing,  be  delivered  and  published,  &c." 

But  by  9  &  10  Will.  8.  c.  11.  «  No  person,  who  shall 
come  into  any  parish  by  certificate^  shall  be  adjudged  by 
ftny  act  whatsoever  to  have  procured  a  legal  settlement  in 
Buch  parish,  unless  he  shall  bond  fide  take  a  lease  of  a  tene- 
loent  of  the  value  of  ten  pounds,  or  shall  execute  some 
ftnnaal  office  in  such  parish,''  (and  of  course  not  by  a  hiring 
^A  service). 

And  by  Vi  Ann.  st.  1.  c.  18.  "  If  any  person  shall  be  a 
aired  servant  with  any  person  who  did  come  into,  or  shall 

•  ^T.  R.  41.  f  Sec  Pract.  Expos.  tiUe^  Poor.wIx  ^. 
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reside  io,  any  parish,  township,  or  place,  by  means  or 
licence  of  a  certificate,  and  not  afterwards  baying  gained  a 
legal  settlement  in  such  parish,  township,  or  place,  such 
servant  shall  not, gain  any  settlement  in  such  parish,  town- 
ship, or  place,  by  reason  of  such  hiring  or  serving  therein  i 
but  shall  have  his  settlement  in  such  parish,  township,  or 
place,  as  if  he  had  not  been  an  hired  servant  to  such  per- 
son." s.  2. 

Also,  by  83  Geo.  S.  c.  54.  "  No  person  who  shall  be  a 
hired  servant  to  any  person  who  did  come  into,  or  shall 
reside,  in  any  parish,  township,  or  place,  under  a  certificate 
from  a  benefit  society,  and  not  afterwards  having  gained  a 
legal  settlement  in  such  parish,  township,  or  place,  shall 
gain  any  settlement  in  such  parish,  township,  or  place,  by 
reason  of  such  hiring  or  serving  therein;  but  all  soch 
servants  shall  have  their  settlements  in  such  parish,  town- 
ship, or  pldCe,  as  if  they  had  not  been  hired  to  such  person 
as  aforesaid/' 

The  first  deviation  from  the  obvious  interpretation  of  the 
former  of  these  statutes,  was  on  the  term  ^  unmarried  per- 
sons" And  it  has  been  decided  in  many  successive  cases, 
that  a  mdower^  although  he  have  children  living,  may  gain 
a  settlement  by  hiring  and  service,  provided  those  children 
are  emancipated,  and  have  gained  settlements  in  their  own 
right.* 

And  if  a  married  man  agree  conditionally  to  become  the 
servant  of  another,  and  before  a  definitive  agreement  take 
place,  the  wife  die  without  issue,  he  will  gain  a  settlement 
by  a  hiring  and  service  for  a  year.t 

And  a  marriage  after  the  hiring,  and  during  the  service, 
will  not  prevent  the  servant  from  gaining  a  settlement;  for 
marriage  does  not  hinder  the  service,  and  the  contract  con- 
tinues ;  therefore  if  the  man  perform  his  service^  he  gains 
a  settlement.^ 

Once  for  all,  let  it  be  observed,  that  if  the  words  of  the 


*  9  Bott.  177«  *i  ante,  p.  545. 
t  3  Tenn  R.  388. 
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stttute  be  but  complied  with,  respecting  the  contract,  and 
the  service  under  it,  according  to  the  interpretations  put 
upon  them  by  the  courts,  the  relatiouj  in  which  the  con- 
tracting parties  stand  to  each  other,  is  of  no  importance 
whatever.*  Thus  a  child  may  gain  a  settlement  by  a  hiring  ^ 
by,  and  a  service  with,  a  father  or  mother,  who  has  not 
one.t  And  it  is  not  necessary  that  the  master  should 
reside  in  the  parish  where  the  servant  performs  his 
service. 

The  next  question  which  has  been  agitated,  has  been  The  htrioip. 
*'  what  shall  be  construed  a  hiring?"    When  done  by  ex- 
press words,  it  admits  of  no  doubt ;  but  constructive  hirings 
were  admitted,  and  then  the  latitude  given  to  interpretation 
was  almost  unbounded. 

Thus  it  has  been  decided  that  any  contract  which  purports  General  hirlDg. 
to  be  a  general  hiring,  without  any  limitation  of  time  being 
mentioned,  shall  be  interpreted  a  hiringybr  a  year. 

And  moreover,   that  if  there  be  only  actual  service  Hiring  raised 
proved,  where  the  nature  of  the  service  is  such  as  neces-  tioB.°*^  '^^' 
sarily  implies  a  hiring,  the  courts  of  law  will  raise  such 
implication.]: 

The  very  words  of  the  court  of  B.  R*  in  modern  cases 
will  be  sufficient  on  this  part  of  the  subject. 

^'  The  general  rule  is,  that  an  indefinite  hiring,  without  lodcfinite  bir« 
am/  circumstance  to  shew  that  a  less  time  was  meant,  shall  ^^ 
be  considered  as  a  hiring  for  a  year"§ 

'*  All  that  is  necessary  to  give  a  settlement  under  the 
statutes  is,  that  there  should  be  a  hiring  for  a  year,  and 
a  service  for  a  year.  There  must  therefore  either  be  an 
express,  or  an  implied,  contract  for  a  year,  in  order  to 
give  the  servant  a  settlement.  And  an  express  hiring  for 
eleven  months  will  not  confer  a  settlement,  unless  the 
sessions  find  that  it  was  fraudulent,  and  that  a  year's  ser- 
vice was  intended,  though  only  eleven  months  were  ex- 
pressed." || 

•  2  Term  R.S7.— «  Bott,  204. 
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But  the  party  hiring  himself  must  be  in  a  situation  to  be 
Itble  to  make  such  a  contract;  and  his  ability  so  to  do,  has 
not  unfrequently  been  the  subject  of  litigation.      Thus, 
where  a  soldier  in  the  king's  senrice,  liable  at  all  times  to  be 
called  upon  active  dutVy  hired  himself  for  a  year,  it  was 
made  a  question  in  B.  R.  whether  he  was  in  a  situation  to 
make  such  a  contract?  and  the  judges  were  divided  upon  it ; 
but  the  following  remark  of  Bayly,  J.  is  well  worth  atten- 
tion.    *^  I  do  not  find  it  in  the  act  of  parliament,"  said  he, 
^  that  there  must  necessarily  be,  an  Mefeasiblef  but  only  a 
laUffid^  hiring;"  and  what  gives  great  countenance  to  the 
inference  to  be  drawn  from  this  observation  of  the  learned 
judge,  is,  that  in  a  case  shortly  after  in  the  same  court  it 
was  decided,  that  a  person  precisely  circumstanced  as  the 
pauper  in  the  above  case,  may  contract  for  the  renting  of  a 
tenement,  and .  should  be  construed,  conformably  with  the 
statute  IS  &  14?  Car.  2^  to  take  it  cum  ammo  morandiet 
manendu    See  posL  * 
Hiriog  to  work      But  if  it  appear  that  the  servant  was  hired  to  work  hy  the 
bjr  iiic  piece.    ^^^^  ^|^  ^j^^j  ^^^  y^  considered  as  a  general  hiring  for  a 

year-t 
By  tbe  week.       So,  if  it  appear  that  the  servant  was  hired  as  a  weekly 
labaurery  it  shall  not  be  considered  as  a  general  hiring  for 

a  year4 

And  where  nothing  is  said,  in  a  contract  of  hiring^ 
about  the  timej  but  a  reservation  of  weekly  vrages,  it  is  a 
weekly  hiring  only.i 
Hiring  lodeii-  .  But  although  the  hiring  be  at  so  much  per  week,  yet  if 
•ervcd^kiyl  ^®  hiring  was  intended  to  be  for  a  year,  or  if  it  appear 
from  circumstances  to  have  been  general^  the  reservation  of 
weekly  wages  will  not  controul  that  hiring.  || 

After  the  subject  of  general  hirings  had  been  pretty  well 

disposed  of,  then  special  hirings,  and  conditional  hirings, 

and  customary  hirings,  became  subjects  of  controversy.  On 

these  points  a  few  determinations  will  be  sufficient. 

Special  hiriog.      A  khing  for  a  year,  to  be  paid  according  to  the  work 

•  R.  V.  Bcalieu,  3  M.  &  S.  229.  t  Burr.  S.  C. 

t  2  T.  R.  463.  §  5  £.  R.  582.  ||  4  T.  R.  £4$. 
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done,  is  a  gdod  hiring,  and  the  serviccf  for  the  year  under 
it  completes  all  that  the  statute  requires.* 

So^  a  hiring  for  three  years,  at  so  much  per  tveek^  to 
work  twelve  hour%  and  to  be  paid  for  extra  hours^  is  a 
good  hiring. 

So,  hiring  for  eleven  months,  and  to  give  the  master  a 
month's  service  in,  beyond  the  eleven  moliths,  is  a  gbod 
hiring  for  a  year.  The  real  question  is  no  more  tban^ 
"  Whether  eleVeA  months,  and  one  month,  make  twelve* 
months  ?  "  There  are  no  particular  technical  words  ne- 
cessary to  make  a  hiring  for  a  year.  The  substance  Of  this 
agreement  is,  to  serve  twelve  months,  and  what  signifies 
the  variation  of  expression  ?  Every  contract  to  serve,  is  a 
contract  to  serte  for  a  year,  unless  there  be  Something  to 
explain  it  otherwise«f 

So,  if  the  servant  be  hired  for  a  year,  with  permission  td 
be  absent  for  a  month  to  attend  his  duty  in  the  militia, 
tt/Mm  finding  another  to  do  his  master's  business :  a  service 
under  this  hiring  will  gain  a  settlement.  % 

But  where  a  servant  in  husbandry  was  hired  to  serve,  at 
certain  weekly  wf^^,  for  an  indefinite  time^  which  wages 
were  in  harvest  month  to  be  increased,  and  lowered  again 
after  the  expiration  of  harvest,  and  continued  to  serve 
under  this  hiring  for  eighteen  months,  it  was  decided  to  be 
no  hiring  by  the  year  to  gain  a  settlement.  There  did  not 
appear  on  die  face  of  the  contract  any  obligation  to  continue 
together  longer  than  from  week  to  week ;  and  as  to  the  in- 
ference of  a  hiring  for  a  year,  from  the  general  words  of  the 
contract,  it  was  rebutted  by  the  circumstance  of  there  being 
arariation  to  be  made  in  the  harvest  months  without  ever 
saying/or  the  harvest  month,  from  which  latter  expression, 
had  it  been  used,  perhaps  an  inference  might  have  been 
drawn,  that  it  could  not  be  a  weekly  hiring.  § 

So,  if  it  be  the  custom  of  the  country  to  let  the  servant  CondiiioiMl 
have  every  Sunday  and  holyday  throughout  the  year  to  '^""»' 
himself,  the  servant,  notwithstanding  he  use  this  privi- 

•  Burr.  S.  C.  1 58.  f  Barr.  S.  C.  433.  t  M.  759. 
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lege,  willy  on  a  hiring  for  a  year,  and  by  serving  that  year, 
gain  a  settlement.* 

And  a  clerk  in  a  mercantile  house  hired  by  the  year,  bnt 
serving  only  during  the  usual  hours  oF  business,  thereby 
gains  a  settlement,  although  those  hours  did  not,  by  the 
general  custom  of  the  trade,  ever  occupy  the  whole  day, 
and  he  went  wherever  he  pleased,  without  asking  his  ma^ 
ter's  leave  when  those  hours  were  over.f 

But  if,  upon  the  hiring,  it  be  agreed  that  the  senice 
shall  be  only  during  certain  hours  in  the  six  working-days, 
and  that  all  the  rest  of  the  time,  as  well  as  on  Snndaysy  the 
servant  shall  be  at  liberty  and  his  own  master,  tliis  is  not  a 
good  hiring  for  a  year. 

So,  if  it  be  agreed^  on  the  hiring,  that  the  servant  shall 
be  at  liberty  to  serve  elsewhere  for  the  harvest  month,  this 
is  not  a  good  hiring  for  a  year.;^ 

As,  where  a  pensioner  of  the  East-India  Company  hired 
-  himself  as  a  servant  for  a  year,  with  a  reservation  to  him- 
self of  two  days  in  each  half-year,  in  order  that  he  might 
go  for  his  pension,  he  was  held  not  to  have  gained  any 
settlement  by  a  service  under  such  contract :  for,  by  the 
court,  **  here  was  an  express  exception  of  four  days  in  the 
year,  during  which  the  pauper  was  not  to  be  under  the 
controul  of  the  master ."§ 
Cortomary  A  hiring  for  a  custom^jry  year,  as  from  Whiisuntide  to 

Whitsuntide,  such  hiring  being  intended  ;for  a  year,  and 
so  considered  by  the  parties,  is  a  good  hiring  for  a  yean 
although  it  fall  short  of  three  hundred  and  sixty-five 
days.  II 

So,  if  the  pauper  be  hired  at  a  fair  held  the  day  imme- 
diately after  Old  Michaelmas,  to  serve  till  the  Old  MichaeU 
mas-day  following;  this  will  be  a  suflScient  hiring  For  a 
year,  for  the  days  shall  be  taken  inclusively.** 

For,  as  it  was  observed  by  Lord  Mansfield,  in  the  case 


hiriof. 
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which  is  here  selected  in  support  of  the  doctrine  advanced, 
^  there  must  be  a  hiring  for  a  year.  It  has  been  deter^* 
mined,  that  a  hiring  from  one  moveable  feast  to  another, 
is  a  sufficient  hiring,  being  according  to  the  custom  of  the 
country,  although  there  should  not  be  three  hundred  and 
sixty-five  days :  on  the  other  hand,  a  hiring  two  days  after 
Michaelmas  to  the  next  Michaelmas^  has  been  determined 
no  good  hiring;  and  therefore  the  question  is,  whether 
here  was  a  hiring  for  a  year  ?  Great  criticism  has  been 
made  on  the  word  till;  it  may,  or  may  not,  be  exclusive, 
according  to  the  subject  matter.  Here  the  custom  is  very 
material  to  explain  it;  the  custom  is  to  hire  from  the  next 
day  after  Michnelmas.  If  this  be  wrongs  there  can  be  no 
settlement  gained  in  this  part  of  the  country  by  a  ser- 
vant" 

But  in  another  case,  (in  perfect  conformity  however 
with  the  last,  if  the  discrimination  be  properly  attended 
to)  a  different  conclusion  was  drawn.    The  pauper  went  to 
the  marketrtown  of  Otley^  where  there  is  a  custom  for  ser- 
vants to  hire  by  the  year,  at  two  dxSereui  statutes ;  one 
held  on  the  Friday  before  Old  MartinrruiS'^y^  the  other  on 
the  Friday  next  after  Old  Martinmas-day  ;  at  which  latter 
/air,  they  always  hire  till  the  Old  Martinmas-day  follow- 
ing, which  by  the  custom  is  considered  as  a  hiring  for  a 
yean    Old  Martinmas-day  ]  774,  was  on  the  Tuesday  ;  and 
on  the  Friday  following,  being  the  second  statute-fair ^  the 
pauper  hired  himself  to  serve  a  person  in  Harwood,  till  the 
Old  Martinmas-day  following;  which  person  he  accord- 
ingly served  in  Harwood  till  the  Old  Martinmas-day  follow- 
ing.— This  being  an  hiring  for  three  days  less  than  a  year, 
the  court  were  clearly  of  opinion,  that  this  was  not  a  suffi- 
cient hiring  for  a  year;    and  Buller,  J.  observed,^ that 
"  there  is  no  case  in  which  a  hiring,  which  must  necessa^ 
^ly  be  less  than  a  year,  has  been  adjudged  to  give  a  settle- 
ment," and  it  would  be  dangerous  to  make  a  new  prece- 
dent of  that  sort ;  all  the  cases  agree  that  there  must  be  a 

hiring  for  a  year."  • 

- 

•  Cald.Ca.  100. 
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But  when  a  pauper  agreed  to  serve  as  a  brickmakerf  from 
Michaelnias  to  Mkhaelmds,  and  to  make  70,000  bricks  at 
a  stipulated  price  per  thousand,  it  was  held  that  this  was  no 
hiring  for  a  year,  no  absolute  contract  for  time,  but  merely 
a  contract  to  serve  till  a  certain  quantity  of  bricks  shouM 
be  made,  which  was  the  completion  of  the  job,  and  that 
such  a  hiring  did  not  gain  a  settlement.* 

In  estimating  the  precise  value  of  the  word  ^*  utUU**  it  is 
necessary  to  observe  further,  that,  not  only  the  circum- 
stances of  the  particular  case  must  be  the  guide  of  inter* 
pretation,  but  that,  (as  was  said  by  the  court  of  B.  R.  on 
another  case,)  there  is  no  fraction  of  a  day,  and  therefore 
a  settlement  wiB  be  complete  where  the  minutest  part  of  a 
day  being  included  will  make  up  the  year's  service,  or  three 
hundred  and  sixty-five  days.f 
Retrotpectif e  A  retrospective  hiring  cannot  be  admitted  in  aoj  case  to 
iiiriiif.  make  a  settlement  for  it  would  be  nonsense  to  make  a  con- 

tract for  a  time  past  And,  on  a  pomt  so  obvious,  a  single 
authority  will  be  su£Scient,  especially  as  it  was  one  which 
has  always  been  relied  on,  in  eases  of  this  description. 

A  gentleman  of  the  parish  of  llam^  hearing  that  the 
pauper  was  a  likely  boy  to  serve  him  as  bis  poatillioii^  sffU 
to  have  him  upon  liking.  Afler  the  pauper  had  served  eight 
weeks  on  liking,  his  master  hired  him  for  a  year,  io  coia- 
mence  from  the  beginning  (^  the  said  eighi  weeks*  He  ac- 
cordingly served  his  master  in  the  said  parish  of  /Jam,  in- 
cluding the  said  eight  wedcs,  a  year  and  ten  days,  and  no 
longer.  The  court  held  this  case  to  differ  from  all  formtf 
cases.  The  question  was,  whether  here  be  a  hiring  fois  a 
year?  it  is  agreed,  that  there  must  be  a  hiring  for  a  year, 
and  a  service  for  a  year,  to  gain  a  settlement,  and  that  a 
retrospect  will  not  do ;  which  latter  is  the  case  here ;  for 
the  lad  came  upon  liking;  and  at  that  time  there  is  nothing 
stated  of  a  hiring,  during  which  eight  weeks  both  parties 
were  at  liberty. — They  therefore  held  this  to  be  no  aettle- 
mentt 

•  R.  V.  Woodharst,  S  Bara.  &  Aid  325.  1 1  T.  R.  490. 
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But  a  hiring  for  a  quarter  of  a  year,  and  if  the  master  ProipectWe 
aiid  servant  like  one  another,  to  continue  for  a  year,  is  a  hrrigc 'Vernier, 
good  hiring  for  a  year,  for  the  court  held  the  conditional  ed  complete  by 
hiring  to  be  a  good  hiring  for  a  year ;  because  the  master  ^^^ 
and  she  did  like  one  another,  and  a  year's  service  was  ac- 
tually performed  under  it* 

But  though  the  hiring  be  allowed  to  be  conditional,  and  The.cootract 
if  the  condition  be  performed  to  be  good,  yet  it  must  be  by  ■*"*  ^  eoilrc. 
an  entire  contract  for  a  year,  and  not  two  contracts  for 
two  half  years ;  for  if  it  were  so^  one  that  was  hired  by  the 
month  only,  if  he  continued  in  the  same  service  for  twelve 
in  succession,  might  be  supposed  to  gain  a  settlementf 

But  a  service  for  a  year,  though  it  be  under  different  hir-  But  different 
ings,  is  good,  if  one  of  the  hirings  be  for  a  year,  as  where  Jow^rfwUh 
the  pauper  was  hired  to  serve  from  Ladjf'day  to  Christmas,  the  Uring. 
which  he  did,  and  was  then  hired  by  the  same  master  for  a 
year,  and  served  under  this  second  hiring  until  the  end  of 
Mm/t  making  in  all  above  a  year. — This  was  adjudged  su& 
ficient  to  gain  a  settlement.  And  even  when  a  pauper  bound 
apprentice^  before  the  expiration  of  her  a[q>renticeship» 
hired  herself  and  served  for  a  year,  the  four  last  months  of 
which  were  after  her  indentures  had  expired,  and  then  hired 
herself  to  the  same  person  fcx*  another  year,  but  served 
only  ten  months,  it  was  bolden  by  the  court  of  B.  R.  that 
the  first  service  (although  without  the  knowledge  or  consent 
of  the  master)  might  be  coupled  with  the  service  of  the  last 
contract,  and  that  the  pauper  thereby  gained  a  settlement. :( 
And  it  was  also  determined  that  a  service  under  a  hiring 
for  fifty-one  weeks,  might  be  coupled  with  a  service  under  a 
previous  hiring  for  a  year,  so  as  to  confer  a  settlement. } 

But  there  is  such  an  infinite  variety  of  cases  of  this  kind, 
that  the  insertion  of  one^  though  not  the  most  recent,  which 
was  much  considered,  must  serve  by  way  of  exposition  to 
the  substance  oi  the  general  doctrine.  Its  immediate 
purpose^  is  to  shew  the  principle  on  which  these  determi* 

•  Id.  99^  t  1 0  Mod.  S99.—S  Bott.  864.  ' 
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nations,  that  the  service  under  an  imperfect  hiringj  ma;  be 
connected  with  the  same  service  under  a  perfect  hiring, 
although  under  such  perfect  hiring  there  may  not  have  been 
a  residence  of  forty  days. — It  was  JR.  v.  Adson^  HU,  33. 
Creo.  3.     The  pauper  was  hired  in  Church  Sifnu  eight  days 
after  Old  Michaelmas  to  the  Old  Michaelmas  following;  and 
N  continued  in  his  master's  service  .till  the  day  after  Old 
Michaelmas-^y,  when  he  was  hired  by  his  roaster  till  the 
Michaelmas  following,  and  under  that  hiring  he  only  served 
ten  days. — By  Lord  Kenyon,  C«  J«   "  Upon  one  point  of 
this  case  there  can  be  no  doubt,  that,  to  gain  a  settlement, 
the  service  for  a  year  need  not  he  under  a  hiring  for  a  year. 
Whether  that  question  was  rightly  decided  originally,  or 
not,  it  is  now  too  long  settled,  aad  has  been  too  often  re- 
cognized, to  be  again  disturbed.     I  have  always  considered 
it  as  equally  settled,  that  if  there  was  an  hiring  for  a  year, 
constructive  service  for  a  year,  and  a  residence  for  forty 
days,  that  it  was  sufficient  to  confer  a  settlement;  and  I 
have  never  heard  it  advanced,  previous  to  the  present  case, 
that  the  service  for  forty  days  must  be  subsequent  to  the 
hiring  for  a  year.     That  this  has  been  the  general  under* 
standing  upon  this  subject,  it  is  fair  to  suppose,  since  no 
case  has  been  adduced  to  support  the  contrary  position.'^ 
The  case  stood  over  for  further  argument;  but  afterwards 
Lord  Kenyon  declared,  without  any  further   argument, 
<<  that  the  court  were  of  opinion,  that  the  pauper  bad 
gained  a  settlement  in  Church  Stow ;  although  there  had 
not  been  a  service  of  forty  days  subsequent  to  the  last  hir- 
ing."* 
Ditcontino-  But  where  the  hiring  is  imperfect,  and  there  is  a  com- 

aoceofseirice.  p/^/^  and  absolute  discontinuance  of  the  service  under  it, 

such  service  cannot  be  coupled  with  a  service  under  a  new 
hiring  for  a  year,  for  the  purpose  of  gaining  a  settlement. 
This  has  produceil  many  questions  as  to  what  shall  operate 
as  a  complete  and  absolute  dissolution  of  a  contract  and  a 
discontinuance  of  service  under  it,  and  the  whole  doctrine 
of  dispensations  of  service;  a  doctrine  introduced,  as  it  was 
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said,  in  favor  of  settlements.  The  cases  on  this  particular 
branch  of  the  general  question  are  so  numerous,  and  the 
points  of  discrimination  between  them,  from  which  opposite 
conclusions  have  been  drawn,  so  nice,  that  only  a  few  of 
the  most  modern  determinations  shall  be  given.  It  must, 
however,  be  premised  generally,  that,  though  there  be  a 
separation,  without  a  bond  fide  dissolution,  such  as  will 
entitle  the  servant  legally  to  enter  into  a  new  contract 
without  being  liable  to  an  action  by  his  master,  it  cannot 
be  considered  a  dissolution,  but  a  mere  dispensation.'* 
Thus  when  a 'yearly  servant  ran  away  from  his  master,  and 
was  absent  thirteen  weeks,  and  then  his  master  appre- 
hended bim,  and  took  him  back  again  till  the  end  of  the 
year,  for  which  he  had  been  fined,  although  there  was  a 
deduction  made  by  agreement  for  the  time  of  the  servant's 
absence,  yet  as  he  staid  till  the  year  for  which  he  was  hired 
was  completed,  and  that  under  the  original  contract,  not 
under  any  new  one^  this  absence  was  decided  to  be  a  dis^ 
pensation  only.f 

So  when  a  yesLrly  servant  was  imprisoned  at  the  instance 
of  his  master,  in  a  house  of  correction  for  a  month,  but 
returned  to  his  service  at  the  instance  of  the  master,  making 
no  new  contract,  but  contirtuing  to  serve  under  the  original 
one,  till  the  completion  of  the  year's  service,  although  wages 
were  deducted  for  the  time  he  was  in  prison,  it  was  deter- 
mined to  be  a  dispensation,  and  not  a  dissolution ;  for  the 
master  made  his  election  not  to  dissolve  the  contract,  which 
perhaps  he  might  have  done  on  the  imprisonment  of  the 
servant,  but  not  having  so  done^  the  latter  was  not  at 
liberty  to  form  a  new  contract  j: 

But  when  one  hired  a  servant  for  a  year,  who  continued 
with  him  till  a  month  before  the  expiration  of  it,  when  the 
master  giving  up  his  farm,  discharged  all  his  servants,  paid 
them  the  whole  year's  wages,  but  told  them  they  were  at 
liber^  immediately  to  enter  into  new  contracts  whenever 
they  could  get  places,  and  the  pauper  did  actually  immedi- 
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i^t^ly  fpr|i|  a  fresh  pm^tract  and  go  iqto  a  ^resh  ser^ipe,  and 
t^^Qi  too  with  tlie  knowledge  of  the  former  master :  This 
was  held  npt  tp  (le  a  di^eBsatioii,  altbongli  the  year's  wages 
yff^ve  paid}  but  a  dissoli^tion.* 

Put  where  a  pauper  being  hired  for  a  year,  and  having 
l^rved  (ill  within  a  few  days  of  that  time)  went  witboat 
leave  to  a  statute  to  hire  himself  for  next  year;  and  on  the 
iqa^ter  dismissipg  him  for  that  act,  went  before  a  magis* 
trate  with  his  niast^r,  and  then  offered  to  serve  out  his 
year ;  hut  upon  receiving  \\\s  full  wages  by  the  magistrate's 
order,  he  wa^  satisiie^s  and  did  qot  return  ta  his  said  ser- 
vice, but  neither  hired)  nor  offered  to  hire,  himself  into  anj 
fresh  service  till  the  year  expired :  This  was  holden  only  to 
be  a  dispensation ;  for  by  the  ^lagistrate  ordering  the  whole 
wages  to  be  paid,  it  was  clear  the  master  was  in  the  wroogi 
and  had  no  right  to  turn  his  servant  away,  or  in  other 
words  to  dissolve  the  contract.  Nor  is  there  any  tiling  to 
shew  that  the  servant  understood  his  absence  in  that  light; 
and  there  musf  be  either  mutual  consent^  or  a  wrongful  act  by 
the  ^rvanty  sufficient  to  justify  aforceabledissoltUiim^  to  have 
the  effect  of  dissolving  a  service.  This  therefore  only 
operated  as  a  dispensation  of  service,  t 

It  was  long  holden  that  two  requisites  were  necessary 
for  joining  two  services,  so  as  to  acquire  a  settlement,  viz, 
that  there  was  to  be  no.  discontinuance  or  chasm  betwe^ 
them,  and  also  that  they  were  to  be  seirvices  ejusdem 
generis.  The  latter  point,  howevei^  is  now  exploded ;  but 
tbey  must  still  be  united  services;  that  is  to  say,  one  must 
not  be  entirely  concluded  and  done  away  with,  so  as  to 
produce  nn  interruption  between  that  and  the  comm»ice< 
ment  of  the  next  Two  cases  on  this  subject  must  suffice, 
by  way  of  example,  because  they  refer  to  both  these  points* 

The  pauper  being  settled  at  S.  was  hired  the  latter  end 
of  November,,  to  one  Welch  of  IV.  till  Michofiltruu  then 
next,  at  6/.  iOs.  wages.  Two  or  three  days  before  Mi- 
ehaelmas^  the  master  offered  him  the  like  sum  for  the  year 
ensuing,  which  the  pauper  did  not  Uiink  sufficient    On 
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Michaflnuf,$^y  the  master  pfif^red  him  seven  guineas,  and 
tbey  had  agreed  for  wages,  all  but  the  expence  of  washing* 
The  servant  had  no  intention  of  leaving  his  master,  and  he 
believed  his  master  had  no  intention  of  parting  with  him. 
He  continue  in  his  master's  house,  and  did  what  was  to  be 
done  as  usual,  but  without  any  obligation,  lodged  at  hi? 
master's  house,  and  did  not  remove  any  of  his  clothes,  or 
offer  himself  to  any  other  master,  nor  did  his  master  seek 
aiter  another  servant.    He  thought  himself  at  liberty  to 
have  left  bis  master  if  any  better  hiring  had  offered.    He 
did  not  agree  with  his  master  on  this  day;  but  tlveday 
rtext  but  one^  being  the  secofnd  day  qfier  Michaelmas^  the 
pauper  agreed  to  accept  the  seven  guineas  as  before  offered 
him  for  the  year  ensuing.     He  did  not  expect  that  his 
wages  were  to  be  due  on  the  following  Michaelmas^  but  at 
the  expiration  of  the  year  from  the  day  he  agreed  with  his 
master  to  accept  the  seven  guineas ;  and  he  continued  in 
the  service  till  the  Whitsuntide  following.— Ashurst,  J^, 
"  I  think  this  was  a  good^rvice  in  JV*    All  that  the  sta-« 
tutes  require  is,  that  there  shall  be  a  hiring  for  a  year,  and 
a  continuance  in  the  same  service  for  a  year.    If  so,  the 
only  question  is,  whether  there  was  any  discontinuance? 
It  appears  from  the  case  that  there  was  not ;  for  the  ser- 
vant continued  in  the  same  capacity ;  he  did  his  work  as 
usual ;  and  if  he  had  continued  to  serve  for  half  a  year 
without  entering  into  any  new  contract,  he  would  have  been 
entitled  to  a  compensation  for  such  service ;  the  law  would 
have  implied,  that  he  continued  under  the  former  agree* 
meat,  and  would  have  measured  his  damages  by  his  former 
wages.    Then  he  must  be  taken  to  have  been  in  the  ca* 
pacity  of  a  hired  servant  during  that  time." — Grose,  J. 
"  Two  services  cannot  be  joined  if  there  be  a  chasm  between 
them,  or  if  they  be  not  ejusdem  generis;  but  in  the  pre* 
sent  case,  there  was  no  chasm,  and  the  services  were  qvs^ 
dan  generis**  • 

The  pauper  having  a  settlement  in  C.  hired  himself  to  a 
person  of  S.  as  a  weekly  servant.    Nothing  was  said  about 
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Sunday,  but  he  occasionally  worked  on  that  day.    He  re- 
ceived his  wages  weekly,  and  boarded  himself,  not  bring 
resident  in*  his  master's  house.     Thus  he  continued  nine 
months,  when  a  family  servant  going  away,  the  pauper  was 
hired  in  his  place  for  a  year^  and  served  eleven  months 
under  that  hiring    The  questions,  on  a  special  case,  were, 
whether  these  services,  one  before  the  hiring  for  a  year,  as 
a  weekly  labourer^  and  the  other  after  as  a  house  senmt 
could  be  coupled,  so  as  to  make  a  year's  service,  connected 
with  the  hiring  for  a  year,  under  which  hiring  there  were 
in  fact  only  eleven  months. — Secondly,  whether  two  ser- 
vices being  of  such  different  kinds  could  be  coupled  at  all. 
Lord  Kenyon  said,    **  it  had  been  too  long  settled  to  be 
brought  again  into  question,  that  if  there  be  but  a  hiring 
for  a  year  and  a  service  for  a  ijear,  however  small  a  part  of 
the  latter  be  actually  performed  under  the  former,  a  settle- 
ment will  be  gained.     As  to  the  weekly  service,  if  no  ex- 
ception of  any  one  day  were  made,  there  was  no  pretence 
for  saying  tluit  day  was  necessarily  excluded,  and   in  this 
case  the  servant  occasionally  doing  work  on  a   Sunday, 
shewed  that  he  was  considered  under  his  controul  on  thai 
day  as  well  as  the  others.    It  cannot  even  be  collected  from 
circumstances,  that  Sunday  was  intended  to  be  excluded. 
Servicn  need       «  As  to  services  being  ejusdem  generis,  where  is  the  line  to 
^aurty^      be  drawn?*  Would  a  postillion  being  made  a  coachman, 
be  a  service  ejusdem  generis?     There  was  a  coniinuing 
service  for  a  year,  and  there  was  during  the  time  a  hiring 
for  a  year,  and  therefore  a  settlement  was  gained.^'  * 
Servant  miut       In  order  to  connect  services  in  successive  years,  the  ser- 
be  HI  a  capa-    ^  ^^  ^^^^^  ^ye  unmarried  at  the  commencement  of  the  suc- 

city  to  make  a  ^ 

second  con-      ceeding  year ;  for  if  he  be  married  he  is  incapable  of 
^'^^*  making  a  new  contract  that  shall  give  him  a  settlement, 

though  marriage  would  not  have  defeated  a  contract  made 
previously,  t 

So,  if  a  servant  being  hired  for  a  year,  be  rendered  in- 
capable of  entering  upon  his  service  at  the  time  when  it  is 
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to  commence,  by  reason  of  sickness  or  otherwise,  and  the 
master  therefore  refuse  to  receive  him,  the  serving  under 
a  new  agreement  for  less  than  a  year  shall  not  be  connected 
with  the  original  hiring,  for  the  purpose  of  giving  a  set- 
tlement.* 

Another  doubt,  which  has  been  raised,  was,  with  respect  Plac«  of  p*r- 
to  the  place  where  the  service  was  performed,  it  being  ^y  ^^  diffcr- 
assumed  that  the  hiring  was  regular,  and  a  year's  service  ^'>^ 
actually  performed.     But  numberless  decisions  have  been 
made  to  the  effect  that. 

If  a  servant  serve  half  a  year  in  one  parish,  and  then  re- 
move with  his  master,  and  serve  the  other  half  year  in 
another  parish,  he  gains  a  settlement  where  the  last  forty 
days  are  served. 

Thus,  where  the  pauper  covenanted  with  one  H.  J.  then 
of  H.  to  serve  him  in  husbandry,  for  a  year;  and,  in 
pursuance  of  the  said  contract,  lived  with  him  there  for 
three  quarters  of  a  year,  and  then  went  with  h^  said  master 
into  the  parish  of  C.  where  he  lived  with,  and  served  him, 
the  rest  of  the  year. — The  court  were  clearly  of  opinion, 
that  the  pauper  had  hereby  gained  a  settlement  in  C.  f 

And  the  forty  days  need  not  be  forty  days  successively;  The 40  days 
for,  if  the  residence  of  a  servant  be  alternately  in  two  g^JIIjv^ 
p^ishes,  but  he  do  not  continue  successively  for  forty 
days  in  either,  but  more  than  forty  days  interruptedly  in 
both,  he  shall  gain  a  settlement  in  that  parish  in  which  he 
last  served.  Thus,  where  a  servant  was  hired  for  a  year 
in  the  parish  of  Fetcham,  and,  after  forty  days  serving, 
married,  and  from  that  time  slept  with  his  wife  every  night 
for  the  remainder  of  the  year  in  the  parish  of  Great  Bock- 
ham,  except  the  last,  when  he  slept  at  his  master's  in  the 
parish  of  Fetcham. — It  was  held,  that  his  settlement  was 
in  Fetcham.^ 

But  if  a  servant  hired  for  a  year  marry  in  the  middle  of 
the  year,  and  then  agree  to  serve  his  master,  in  a  different 
^^'^pojdtyj  for  a  year  from  that  time^  at  different  wagesj  and 
to  live  out  of  his  master's  family ^  but  at  another  farm  be* 
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longing  to  bis  master  in  the  same  parish)  this  is  a  dissolo- 
tion  of  the  original  contract,  and  the  servant  being  mar- 
tied  at  the  time  of  entering  into  the  second,  does  not  by 
his  service  gain  a  settlement ;  for,  as  was  observed  by  one 
of  the  judges,  ^^  this  is  not  a  prolongation  of  the  origiDal 
contract,  but  entirely  a  new  one^  to  commence  at  the  time 
when  such  new  one  was  made."  * 

But  if  there  be  a  hiring  for  a  year,  and  the  service  be 
continued  beyond  the  year,  without  any  new  agreement, 
the  servant  shall  be  settled  in  the  parish  where  he  resides 
vdth  his  master  the  last  forty  days. 

And  if  the  master  remove  into  another  parish,  and  be-   i 
fore  the  servant  has  resided  there  forty  days,  his  time  of 
service  expire,  the  service  under  a  new  hiring  for  another 
year,  shall  be  considered  as  a  continuation  of  the  former   • 
service,  and  connected  with  it,  so  as  to  entitle  the  servant  | 
to  a  settlement  in  that  parish  to  which  his  master  removed,   ^ 
although  he  may  not  have  served  for  a  whole  year  under 
such  second  hiring,  f 

If  the  servant,  having  performed  part  of  his  service  with 
the  original  master,  be  permitted  by  such  master  to  serve 
out  the  remainder  with  another  person,  this  shall  be  a 
good  service  to  gain  a  settlement ;  for,  as  was  said  by  the 
Serrtce  by       court,  "  If  a  master  lend  his  servant  to  a  neighbour  for  a 
ass  gnmen  .      ^^j^^  qj.  ^^^y  longer  time,  and  he  go  accordingly,  and  do 
such  work  as  his  neighbour  sets  him  about ;  yet  all  this 
while  he  is  in  the  first  master's  service,  and  may  reason- 
ably be  said  to  be  doing  his  business ;  and  here  being  do 
new  contract,  it  is  carrying  on  the  service  of  the  first  mas- 
ter;   and  the  second  master  paying  the  last  hal&year^s 
wages,  does  not  alter  the  case  ;  for  the  contract  not  being 
dissolved,  he  might  have  brought  an  action  against  the 
first  master.**  J 
With  ao  ezecu-      So  a  service  with  the  executor  of  a  master  for  the  re- 
^^^'  mainder  of  a  year,  will  be  sufficient  to  gain  a  8ettlemrat.$ 
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And  an  absence  created  by  the  default,  or  fraudulent  Frandnlcnt 
contrivance,  of  the  master,  shall  not  prevent  the  servant's  j^J*''^*""!"^ 
gaining  a  settlement.  *  meat. 

So  if  a  servant  fiill  sick,  absence  on  that  account  will  not  Ab9enr«  onac- 
prevent  the  gaining  of  a  settlement.  ^^""^  ®^  "*^'^" 

And  a  servant  who  is  rendered  incapable  of  performing 
bis  service,  by  being  deprived  of  his  reason  forty  days  be- 
fore the  end  of  the  year,  and  who  is  taken  to  his  father's 
house,  and  resides  there  during  the  remainder  of  the  year, 
does  not,  by  this  casual  residence,  gain  a  settlement  in  the 
parish  where  his  &ther  lives,  but  his  settlement  is  in  his 
roaster's  parish,  t 

But  if  the  absence  be  occasioned  by  the  de&ultof  the  Wilful  i 
servant,  as  has  been  already  observed,  it  will  prevent  the 
settlement. — Thus,  if  a  person  hire  a  female  servant,  and 
before  the  year's  end  she  is  got  with  child,  and  that  child 
is  likely  to  be  bom  a  bastard,  this  is  good  cause  to  dis* 
charge  her  of  her  service ;  and  if  the  master  discharge  her 
for  this  cause,  she  may  then  be  removed  to  the  place  of 
her  last  legal  settlement,  but  not  otherwise;  for  if  the 
master  rs  willing  for  her  to  continue  in  his  service,  she 
cannot  be  removed  thei^eirom  upon  any  complaint  of  the 
parish  officers,  the  justices  having  no  authority  to  dissolve 
the  contract  between  the  master  and  servant,  by  which  the 
latter  is  bound  to  serve  the  former  if  he  insist  on  it.  % 

But  if  a  servant,  before  the  expiration  of  the  year,  re*  Dissolution  bj 
qaest  leave  of  the  master  to  go  into  another  place^  to  which  ^^"'^^ 
he  is  hired,  and  the  master  consent  thereto,  and  pay  him 
his  whole  year's  wages,  that  is  a  dissolution  of  the  contract, 
ftod  prevents  the  gaining  of  a  settlement 

And  where  the  servant  is  absent  with  the  leave  of  his  Last  nifrhfi 
master,  he  diall  be  settled  in  that  parish  where  he  sleeps  .^^^"ei  the 
the  last  night,  provided  he  has  served  there  forty  days  in  place  of  tettle- 
the  course  of  the  year.  § 

But  the  whole  residence  must  be  within  the  compass  of  a  Residence  must 
year,  for,  $aid  the  cburt  of  B.  R.  in  the  most  recent  case  cX*]2lI"ofX 
on  this  subject,  '^  It  would  be  neither  reasonable,  nor  ex-  }tnr. 
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pcdient,  that  an  inquiry  should  be  gone  into  over  a  long 
period  of  time,  at  detached  intervals,  to  ascertain  a  set- 
tlement." • 

The  points  however,  that  have  been  made  upon  settk- 
ments,  since  the  introduction  of  consiructive  birings  and 
constructive  services,  have  been  so  numerous  and  diver- 
sified,  that  the  nature  of  this  work  forbids  us  to  urge  the 
subject  further.  We  therefore  pass  on  to  the  next  head  o( 
acquired  settlement,  which,  in  the  common  course,  may 
be  presumed  generally  to  be. 

Settlement  by       Mariiiag£  ;  of  which  a  morc  restricted  examination  is 
Marruise.         ^jj  ^j^^^  .^  necessary,  inasmuch  as,  being  a  mode  of  settle- 
ment not  liable  to  constructive  interpretations,    general 
rules  are  sufficient  for  illustration. 

1 .  A  woman  marrying  a  man  with  a  known  settlemttt, 
shall  follow  it,  and  that  even  if  she  did  not  live  there  with 
him. 

2.  A  wife  can  gain  no  new  settlement  for  herself  during 
coverture. 

S.  A  woman  marrying  a  man  with  no  settlement  keeps  < 
her  own. 

First  then,  where  the  marriage  is  legal,  the  settlement 
of  the  husband  shall,  by  the  intermarriage,  be  immediateif 
communicated  to  the  wife;  for  wherever  the  husband  is 
settled,  there  the  wife  must  likewise  be  settled. 

Tliis  being  an  admitted  principle  without  exception,  the 
only  question  it  involves,  that  admits  of  being  controverted 
on  an  appeal,  is  the  legality  of  the  marriage  under  which 
the  settlement  is  claimed. 
Marriage  act.  By  26  Geo.  2.  c.  SS.  ^^  all  marriages  solemnized  after 
25th  March,  ITS*,  in  any  other  places  than  a  church  or 
public  chapel  wJiere  bans  have  been  usually  published^  unless 
by  special  licence  from  the  Archbishop  of  Canterbury ;  or 
that  shall  be  solemnized  without  publication  of  bans,  or 
licence  of  marriage  from  a  person  having  authority  to 
grant  the  same,  first  had,  shall  be  null  and  void  to  all  in- 
tents and  purposes  whatsoever."  s.  8. 
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<<  Also  all  marriages  where  either  of  the  parties,  not  be- 
ing  «  widower  or  widow,  .hall  be  under  the  age  of  twenty- 
one  years,  which  shall  be  had  without  the  consent  of  the 
father,  or  such  of  the  parties,  so  under  age  (if  then  living) 
first  obtained,  or  (if  dead,)  of  the  guardian  of  the  party, 
and  in  case  there  shall  be  no  such  guardian,  then  of  the 
mother  (if  living  and  unmarried;)  or  if  there  shall  be  no 
mother  living  and  unmarried,  then  of  a  guardian  appointed 
by  the  Court  of  Chancery ;  shall  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever* 

^'  But  this  act  shall  not  extend  to  the  marriage  of  any  of 
the  royal  family;  neither  shall  it  extend  to  Scotland,  nor 
to  any  marriages  amongst  the  people  called  Quakers ;  or 
amongst  the  persons  professing  the  Jewish  religion,  where 
both  the  parties  to  any  such  marriage  shall  be  of  the  peo- 
ple called  Quakers,  or  persons  professing  the  Jewish  reli- 
gion respectively,  nor  to  any  marriage  solemnized  beyond 
the  seas."  s.  17, 18. 

Marriages  contrary  to  the  provisions  of  this  statute  be- 
ing declared  void  to  all  intents  and  purposes  whatsoever^ 
are  of  course  void  to  the  purpose  of  settlements,  and  nei- 
their  can  a  woman  herself,  nor  her  children  of  such  a  mar- 
riage, obtain  any  settlement  under,  or  by  virtue  of  it.* 

And  the  words,  *^  all  persons,"  in  the  provisions  of  the 
act,  as  to  the  consent  of  certain  parents,  guardians,  &c. 
being  necessary,  are  so  comprehensive  as  to  comprise  ille- 
gitimate, as  well  as  legitimate  children,  f 

Although  the  statute  does  not  extend  to  Scotland,  it  was  Scotch  mar- 
long  doubted  whether  English  parties,  going  to  Scotland  *"****^ 
for  the  special  purpose  of  avoiding  the  restrictions  of  Eng- 
lish laws,  could  be  legally  married.     But  in  many  recent 
cases  such  marriages  have  been  decided  to  be  good,  and 
therefore  niust  be  held  to  confer  a  settlement.  ± 

And  although  the  marriage  be  procured  by  fraud  and  MarrUf^  pro- 
conspiracy,  it  will  be  good  for  the  purpose  of  acquiring  a  ^^^^  ^^  ^™"** 
settlement ;  §  but  the  person  so  procuring  it,  will  be  liable 
to  be  indicted.  || 


■>  • 


Black.  R.  192.     +  1 T.  R.96.  J        t  Ex  parte  Hall.—l  Rose's  R.  30. 
J  1  Seas.  C.  l65.  j|  CaW.  Ca.  24p. 
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Cohabitation  as  man  and  wife  for  a  series'  of  yetes,  is 
such  presumptiTe  proof  of  marriage,  as  will  gi?e  the  cbiU 
dren  a  primd  facie  title  to  the  settlement  of  their  parents.* 

And  the  proof  of  a  marriage  in  foci  is  prima  facie  soffiei* 
ent:  and  it  is  incumbent  on  the  party  who  would  impeacli 
it,  to  shew  wherein  it  is  defective. 

The  frequent  migrations  of  our  soldiers  within  the  last 
thirty  years,  and  the  nomerous  instances  of  marriages  con- 
tracted by  such  persons,  their  former  wives  being  alive, 
renders  a  few  words  on  polygamy  necessary,  inasmuch  at 
the  settlements  of  the  children  of  such  marriages  may  be- 
come the  frequent  subjects  of  appeal.  On  the  ofltece  of 
polygamy  itself,  or  on  the  punishment  of  it  as  such,  much 
observation  would  be  misplaced  here ;  dur  immedmlc  con- 
cern being  with  its  consequences  as  they  affect  settlements. 
It  is  enough  therefore  to  say,  that  the  statute  which  or- 
dains the  punishment,  f  describes  k  to  be  '^  any  person 
within  his  Majestjr's  dominions  of  Elngland  and  Wales, 
marrying  any  person  theybmf^  husband  or  wife  being  alive!* 
To  the  word  ^  within,''  this  construction  has  been  given, 
viz.  that  if  the  fiM  marriage  were  beyond  sea,  and  the 
latter  in  England,  the  latter  is  the  oflence,  and  the  illepfsl 
marriage  for  which  the  party  may  be  indicted  here,  and  of 
course  such  marriage  conveys  no  settlement;  bot  if  the 
second  marriage  be  abroad,  although  no  such  second  mar* 
riage  can  convey  any  settlement,  it  is  no  oifence  punish- 
able here.  % 

On  the  expression  which  denotes  the  offence  itself,  <'  the 
marriage^**  it  is  to  be  observed  that,  in  the  trying  it  as  a 
crime,  the  first  and  true  wife  cannot  be  admitted  a  witness 
against  the  husband  (nor  vice  versd)  but  the  second  wife^ 
being  in  truth  no  wife  at  all,  may  be  admitted.  § 

But  on  the  removal  of  a  woman  to  her  supposed  bus- 
band's  settlement,  the  illegality  of  the  marriage  may  be 
proved  by  either  the  man  himself,  or  by  his  real  wife;  for, 
said  the  court  upon  one  occasion,  *<  the  womali  was  clearly 


•  Burr.  S.  C.  508. 
§  1  Hale,  693. 


f  1  Jacl.  c  11. 
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an  admisMble  witness,  thoogh  she  could  not  have  been  so 
in  any  case  where  her  husband  was  a  party;  because  the 
husband  and  wife  are,  in  law,  one  person.  But  here  the 
husband  himselfy  if  he  had  been  alive,  might  have  been  a 
witness;  and  wherever  the  husband  may  be  witness,  the 
wife  may.**  * 

But  the  fact  of  marriage  cannot  be  inquired  into  after  an  Wbeutheeo- 
order  of  removal,  stating  the  parties  to  be  husband  and  wife,  ^^^  tamp- 
if  such  an  order  be  not  appealed  against ;  for  the  time  being 
past  for  taking  advantage  in  regular  cpurse^  even  though 
the  fact  were  not  then  discovered,  the  parties  who  are 
damnified  must  abide  by  the  consequences,  for  they  are 
estopped  after*  f 

On  ihe  last  words  of  the  paragraph,  ^<  the  former  kusbandj 
w  wifcj  being  olive^^  it  is  enough  to  observe,  that  three  ex- 
ceptions are  made  by  subsequent  clauses  of  the  statute, 
which  are^  <*  where  due.  of  the  parties  shall  continue  be- 
yond the  seas  for  seven  years  together ;  or,  being  within 
the  kingdom  for  seven  years  together,  shall  be  so  secreted, 
that  one  party  shall  not  know'  whether  the  other  is 
alive ;  and  thirdly,  to  persons  whose  former  marriage  is 
void  ab  initio,  or  rendered  so  by  sentence  of  a  court  of 
competent  jurisdiction/'  These  exceptions  however,  apply 
only  to  the  trial  of  polygamy  as  a  crime :  Their  conse- 
quences, as  affecting  settlements,  present  views  of  the  subject 
somewhat  different,  but  which  have  been  already  suffici- 
ently considered,  in  what  has  been  advanced  respecting  noTi- 
access  in  questions  of  bastardy,  and  under  title,  *^  Evidence/' 

The  last  point,  under  this  division,  necessary  to  be  no-  women^s  set- 
ticed,  is  one  which  was  long  controverted,  and  agitated  in  ti^meot  oot 
tnany  cases,  ]:  but  which  is  at  length  settled,  viz.  whether  log  coverture* 
the  settlement  of  a  woman  marrying  a  man,  whose  settle- 
ment is  not  known,  be  suspended  during  coverture,  and 
revive  after  his  decease ;  or  whether  it  continue   during 
coverture ;  and  also  as  to  the  mode  of  proceeding  upon  an 
■ppeal  under  these  circumstances. 


•  2  Bou.  Coiw't.  Edit.  81.  f  Burr.  S.  C.  65 1 . 

t  Burr.  S.  C,  367.— Cald.  Ca  39,  371.— 2  Bolt,  86. 
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One  case,  out  of  many,  was  the  foUowing*  which  eihibiU 
the  best  illustration  of  the  point : 

A  widow  and  her  four  children  were  removed  from  the 
parish  of  Woodsford  to  the  parish  of  Winbome  Minster. 
The  session,  on  appeal,  adjudged  the  settlement  to  be  at 
Woodsford,  and  quashed  the  order,  stating,  that  by  a  rule 
of  the  Dorsetshire  sessions,  upon  all  appeals  the  appeUants 
are  to  begin,  and  in  the  first  place  shew  some  settlement  of 
the  pauper  out  of  the  parish  appealing.    That  in  pursu- 
ance of  the  said  rule,  the  appellants  produced  a  copy  of 
the  register  of  the  birth  of  Mary  Scutt  in  Asspuddle;  and 
the  pauper  Mary  Pitman,  swore  that  Mary  Scutt  was  her 
maiden  name.    The  counsel  on  the  part  of  the  respondents 
objected,  that  this  was  not  sufficient;  but  that  the  birth  of 
the  pauperis  husband,  or  some  other  settlement  of  his, 
ought  to  have  been  shewn ;  and  farther,  that  to  identify 
the  said  Mary  Scutt,  it  was  necessary  for  the  appellants  to 
prove  the  marriage  of  the  said  Mary  Scutt  with  the  said 
Robert  Pitman.    The  session  adjudged,  that  the  proof  of 
the  birth  of  Mary  Scutt  was  sufficient ;  and  that  the  onus 
probandi  of  the  marriage  lay  updn  the  respondents  in  order 
to  prove  their  case;  and  quashed  the  order  of  removal.    It 
was  moved  to  quash  the  order  of  session,  upon  the  ground 
that,  the  pauper  having  been  removed  in  the  character  of 
a  widow,  it  imported,  that  it  was  a  removal  to  the  place  of 
her  late  husband's  settlement;  that,  unappealed  from,  it 
would' be  conclusive  evidence  of  his  settlement ;  and  that 
as  this  must  consequently  have  been  the  only  point  meant 
to  have  been  brought  in  issue  between  the  parties,  the 
maiden  settlement  of  the  woman  was  nothing  to  the  pur- 
pose^ and  did  not  apply  to  the  question  before  the  court. 
But  by  the  court     ^^  It  may  be,  the  husband  had  no  set- 
tlement ;  and  if  he  had,  till  discovered^  her  own  would  in 
the  mean  time  remain.    It  is  enough  in  the  first  instance. 
The  sessions  have  done  right.     Motion  denied."  * 

In  a  later  case  it  was  decided,  that  an  order  of  justices 
for  removing  the  wife  and  children  of  a  pauper  to  the  place 

•  C«l.  Ca.  236. 


of  their  settlementy  is  supported  primd  fackf  by  shewing 
that  the  place  to  which  the  removal  was  made,  was  the 
place  of  settlement  of  the  wife  before  marriage;  and  al- 
though it  also  appeared  by  a  copy  of  the  marriage  register^ 
that  the  husband  was  therein  described  of  another  parish^ 
such  description  was  held  to  be  no  evidence  of  his  having  a 
settlement  ^ere.* 

The  next  head  of  acquired  settlement  is  Rentino  a  Te-  Renting  a  tenc- 

NEMENT.  "^^• 

By  the  statute  of  9  &  10  W.  5.  c.  SO.,  before  introduced 
as  creating  exceptions  to  the  previous  one  of  Qir.  2.,  one 
of  those  exceptions  is,  ^  the  bond  ^fide  taking  a  kase  of  a 
tenement  of  the  value  of  ten  pounds."  This  communicates 
a  settlement,  even  to  the  avoiding  a  certificate. 

Four  questions  may  occur  iqpon  the  words  of  this  statute 
in  deciding  appeals. 

1.  What  shall  be  construed  a  ^^  tenement  ?'*  Constmcttoa  of 

2.  What  shaU  be  a  «  bondjide  taking  ?  "  ^«  •^*"te- 

3.  What  shall  be  considered  *^  a  lease  f  " 

4.  What  shall  be  the  interpretation  of  the  words  <^  of  the 
valve  ? '' 

It  has  been  determined  by  numerous  cases,  too  numerous  Tenemnt. 
indeed  to  be  cited  here,  that  tenement  is  a  term  of  such 
comprehensive  meaning,  that  it  may  extend  to  heredita* 
ments  incorporeal,  as  well  as  corporeal,  and  generally  there^ 
bre,  that  any  thing  permanently  attached  /o,  or  necessarily 
md  immediately  arising  oat  of  land,  may  be  considered 
IS  a  tenement,  f  Thus  the  term,  as  applied  by  the  con* 
'tructions  which  have  been  put  upon  the  act,  covers  rabbit  Wamnt. 
varrens^  even  though  the  tenant  have  no  direct  interest  in 
he  soil,  because,  as  was  sud  in  one  case,  '^  it  was  a  pernancy 
»r  the  profits  of  the  land  by  the  mouths  of  the  rabbits/'  % 

A  dairy  of  cows  upon  the  same  principle.  $  Daifjofcowi. 

A  fishery ;  for  trespass  will  lie  for  it,  and  it  may  be  re-  Piihery, 
overed  in  ejectment,  therefore  it  must  be  a  tenement  || 

*  13  E.  R.  3 1 1 .  f  See  Pract.  Expos,  title.  Poor,  sub.  5. 

t  3  T.  R.  77S.  §  R'  ▼•  Darley  Abbey,  14  £.  R.  SS4. 
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One  case,  outof  many,  was  the  foUr'    a         ^ ^^ 
the  best  illustration  of  the  point :       J     f 

A  widow  and  her  four  daSXdxfr^  f-  <r«   ^^  ^  *^' 

parish  of  Woodsford  to  the  wfii 
The  session,  on  appeal,  sdjv/i  ^  f  itdyoutofthc 

Woodsford,  and  quashed  t^^  (  r  ^ 
of  the  Dorsetshire  session"  //  '/  and  i«  not, 

are  to  begin,  and  in  thp  /  ';    'j  ^hich  the  use  of 

the  paup^  out  of  th  ' ,  /     '  *ot  a  tenement  to 

ance  of  the  said  r   ;  ?  somewhat  ludi- 

the  register  of  the  ♦'^  ^  mortar.    It  is  & 

the  pauper  Mar  .asure,  and  cannot  have  iti 

maiden  name  ^i^h  the  land   on  which  it  is 

objected,  tf 

the  paup'  *^g^  to^  where  it  was  not  part  of  a  turn- 

ought  *  ,^^d  ^°  ^l^at  account  prohibited  from  conferring 
the  ST  ^ent  by  IS  Geo.  3.  c.  84.)  collected  by  authority  of 
pre  ^  of  parliai»ent,  which  even  declared  the  said  toll  to 
P    ^personal  property  in  the  company  of  proprietors,  were 

K^  to  confer  a  settlement,  being  a  tenement  in  the  hands 
jftb^  person  to  whom  demised.  || 

Tolls  however  were,  in  a  subsequent  case,  said  to  be 
things  which  do  not  lie  in  tenure^  but  oiily  in  grant,  and 
therefore  if  demised  by  a  corporation,   it  must  be  made 
under  the  corporation  seal,  or  they  will  not  confer  a  settle* 
ment.  ** 
ijii^         Assuming  that  there  is  a  takings  according  to  the  legal 
^MT*  acceptation  of  that  word,  a  bondfde  taking,  is  a  description 

Aat  admits  of  little  controversy,  and  therefore  scarcely  of 
any  illustration :  fraud  vitiates  all  agreements,  and  therefore 
any  fraudulent  contract  to  give  the  semblance  of  a  fiir 
transaction,  and  thereby  to  <ionfer  a  settlement,  is  so 
,  obviously  not  a  bond^fide  taking,  that  comment,  and  authority, 
are  equally  unnecessary. 


•7T.  R.  671.  t«Bottg3.  t4T.IL348. 

§  R.  T.  Dodderhiil,  8  £.  R. 449.      ||  R.  v.  Bubwith,  1  M.  &  S.  6 1 5. 

«  •  R.  T.  Duffieldy  3  M.  &  S.  947*  On  ihii  subject,  now,  tee  54  Geo.  3. 
c.  170.  by  which  all  toll-houses  are  excluded  from  cODftrring  settle- 
menu. 
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s»  M  be  considered  a  takings  and  secondly  a  taking 

^  ^t  manendi,  (without  ^ich  the  mere  act  of 

Hhing)  has  been  the  subject  of  much  con- 
^  ous  appeals.  A  few  very  recent  detcrmi- 

t!^  -*  views  of  the  subject  will  be  6u£S- 

^  *  ^  labourer  by  the  Board  of  Ord-  The  contract 

\  ^  \  ^^  ^upied  a  house  of  the  rent  bP's*!^- 

•  *^^  ''  was  then  purchased  by  the. 

>    *  "i  in  part  of  the  premises  at  a 

^o,  which  were  deducted  out  of  his 

wU  last  occupation  he  also  occupied  a 

.lU  bouse  together  being  at  the  value  often 

.  upon  dismission  from  his  employment,  he  gave 

iiouse  as  required.    The  court  held,  that  this  last 

w^mpation  of  the  house  was  not  a  taking,  and  residing  as  a 

tenanty   but   merely  as  a  servant,  and  ^therefore  that  no 

settlement  was  conferred  by  it.* 

A  person  engaged  himself  generally  as  waiter  at  an  hotel 
in  Leeds,  where  he  had  the  tap,  or  privilege  of  selling  malt 
liquors,  and  for  the  purpose  of  so  doing,  had  the  use  of  a 
cellar  belonging  to  the  hotel,  which  had  a  separate  entrance, 
and  of  which  he  kept  the  key.  The  annual  value  of  the  cellar 
vas  six  pounds,  and,  with  the  profits  of  his  place  as  waiter, 
sixty  pounds.  It  was  contended  in  favour  of  a  settlement,  from 
these  circumstances,  that  the  engagement  of  service  ought 
to  be  presumed  a  hiring  for  a  year,  and  that  under  tiiat 
engagement  he  rented  the  cellar ;  but  the  court  of  B.  R. 
observing  that  the  session  not  having  drawn  the  conclusion 
of  a  yearly  hiring,  that  point  fell  to  the  ground;  and,  as  to 
the  other,  there  did  no(  appear  any  taking  of  the  cellar  as 
a  tenant  J  but  the  occupation  of  it  appeared  tp  be  merely  a 
privilege  annexed  to  the  place  of  waiter,  f 

These  cases  are  sufficient  to  establish  the  true  criterion  of  rntention  of 
tenancj/  or  a  taking.  We  proceed  now  to  the  consideration  of  ^^J^^"^* 


*  R.  V.  Chcshunt,  1  Barn,  and  Aid.  473. 
t  R*  V,  Seacroft,  2  M.  &  S.  473. 
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the  animus  morandi  et  manendi^  in  the  contemplation  of  the 
statute  before  mentioned.  On  this  subject  there  have  been 
BO  many  very  modem  determinations,  that  it  is  unnecessary 
to  cite  any  of  anterior  date. 

A  pauper  agreed  to  cormnence  tenant  of  certain  premises 
at  a  future  day,  when  the  present  tenant's  term  would  hare 
expired.  The  actual  tenant  gave  him  leave  to  put  certain 
instruments  of  trade  into  part  of  the  premises,  which  had 
an  outer  door,  immediately,  and  delivered  to  him  the  key 
thereof  a  few  days  after.  Seven  days  before  the  expiration 
pf  the  old  tenancy,  the  pauper  went  into  the  house,  with 
consent  of  the  tenant,  but  without  the  knowledge  of  the 
landlord,  immediately  after  which,  and  before  the  regular 
period  for  his  tenancy  to  commence,  his  wife  was  taken  ill, 
and  he  received  relief  on  her  account  from  another  parish: 
long  before  pauper  had  resided  forty  days  in  the  premises, 
he  and  his  family  were  remdved  to  the  relieving  parish :  so 
that  it  was  clear  he  had  never  paid  rent,  he  had  not  resided 
forty  days,  nor  did  he  remain  with  the  landlord's  consent. 
On  which  concurrence  of  circumstances  Lord  EUenborough} 
C.  J.  observed,  that,  '<  till  the  expiration  of  the  former  occu- 
pier's tenancy,  the  landlord  could  neither  put  out  the  old 
tenant,  nor  put  m  a  new  one,  and  therefore  there  was  no 
such  occupation  as  can  give  a  settlement"  * 

The  wife  of  a  deserter,  without  her  husband's  knowledge, 
and  without  acknowledging  that  she  had  a  husband,  took 
a  tenement,  in  her  own  name,  of  the  value  of  ten  pounds  per 
annum.  Some  time  after,  her  husband,  who  was  a  deserter, 
came  Ip  her  to  conceal  himself,  and  resided  in  concealmait 
more  than  forty  days.  It  was  contended,  that  the  husband 
residing  there  was  an  adoption  of  the  wife's  contract,  and 
that  he  gained  thereby  a  settlement.  But  the  court  said, 
that  '*  the  animus  morandi  et  manendi  was  wanting ;  for  it 
would  be  a  perversion  of  terms  to  say  that  a  man  who  came 
purposely  for  concealment,  came  to  the  house  in  the  capacity 
of  a  tenant  with  a  design  to  settleA    That  every  dream- 

•  R.  ▼.  St.  Michael,  Coventry,  15  £.  R.  56?. 
t  R.  ▼.  Ashton-tmder-Lyne,  4  M.  &  S.  357. 
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Stance  in  the  case  negatived  the  position  of  his  adopting  the 
contract  of  the  wife^  and  that  he  did  not  acquire  a  settle- 
ment.*' 

But  where  a  soldier,  his  regiment  being  in  barracks  in 
the  place,  took  a  house  of  the  value  of  ten  pounds  per  annum, 
for  himself  and  family,  and  resided  therein  more  than  forty 
days,  though  always  liable  to  be  called  away  on  duty,  it  was 
determined  to  be  a  taking,  and  a  coming  to  settle,  sufficient  to 
satisfy  the  words  of  the  statute,  and  that  such  residence 
gained  a  settlement.* 

Although  the  contract  may  he  bond  fide,  and  residence  The  words  of. 
without  dispute,  yet  the  whole  transaction  may  be  so  circum*  ^f jg^^J  "^^ 
stanced,  as  not  to  satisfy  the  spirit  of  the  law ;  as  where  the  contract  ^oni 
pauper  £.  R.  had  gained  no  settlement  for  herself,  buther'^^gc^^g^^at, 
father  J.  W.  was  settled  at  K.    In  1814>,  he  rented  a  dwell- 
ing*house^  cow-house,  and  pasturage  at  B.  of  the  value  of 
four  pounds,  and  resided  upon  it  that  year.     On  the  11th 
of  August,  in  the  same  year,  he  bought  at  a  public  auction 
four  lots  of  oats  growing  in  a  field  at  C.  for  the  sum,  and 
at  the  value,  of  twelve  pounds  fourteen  shillings.  He  began 
to  reap  them  on  the  14th  of  September,  finished,  and  carted 
away  the  last  load  on  the  3d  of  November  in  that  year. 
The  question  was,   Whether  these  transactions  gave  J.  W. 
a  settlement  at  B.?       * 

It  was  contended  in  favour  of  the  settlement,  that  tlie  pur- 
chase of  the  oats  passed  an  interest  in  the  land,  and  there- 
fore it  constituted  a  tenement.  Lord  EUenborough,  C.  J. 
observed,  that  "  the  word  renting  was  not  indeed  in  the  stat. 
of  Car.  2.,  but  what  is  found  in  the  subsequent  stat.  of 
Wm.  3.  shews  how  the  former  statute  was  understood,  and 
that  coming  to  settle  in  the  former  was  equivalent  to  renting 
a  tenement  in  the  latter.  This  case  was  that  of  a  purchase^ 
and  not  that  of  a  renting,  and  therefore  could  in  that  way 
confer  i|0  settlement,"  &c.  Le  Blanc,  J.  added,  ^^  that  a  party 
to  acquire  a  setdement  by  ^renting,  must  reside  forty  days 
while  he  holds  a  tenernent  of  the  annual  value  of  ten  pounds. 
Kow,  even  supposing  this  to  be  the  case  of  a  renting  of  a 


*  R.  V.  Brighthelmstone,  l^rn.  and  Aid.  270. 
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tenement,  yet  his  interest  in  the  crop  of  oats  was  continually 
diminishing  in  value  de  die  in  diem^  and  how  does  it  appear, 
therefore,  that  he  resided  forty  days,  while  he  coniinued  to 
holdatenementof  the  value  often  pounds?  Orderquashed."* 
The  words  of  '^  contract,  on  the  other  hand,  may  sometimes  be  l^ally 
the  statute        considered  as  a  bond  fide  transaction,   which  satisBes  the 

•oroetinies satis-  ,       «  -  ,  ,  .  .  i.  •  i    .i_ 

fied,  though     tvords  of  a  statute,  though  not  m  strict  compliance  with  the 
spirit  contra,    gpirit  ^hjch  dictated  it. 

As  where  the  pauper  hired  a  house  and  land  at  D.  at  the 
yearly  rent  of  7iine  pounds  ;  which  he  occupied  and  paid  rent 
for  during  several  years,  from  Lady-day  toLody-day.  In  the 
beginning  of  September,  he  married  a  wido)¥  of  the  parish  of 
W.  who  resided  in  a  cottage  purchased  by  her  former 
husband,  and  which  might  be  of  the  value  of  one  pound  ten 
shillings  per  annum  ;  and  about  a  fortnight  after  his  mar- 
riage, he  went  and  resided  with  his  wife  in  the  said  cottage 
in  W.  aforesaid ;  and  kept  the  key  of  the  house  in  D.  till 
Lady-day  following.  His  wife  had  never  administered  to 
her  first  husband,  nor  been  admitted  tenant  to  the  said 
premises,  nor  ever  paid  any  rent  for  the  same.  The  justices 
were  of  opinion,  that  the  pauper  could  gain  no  bepefit  by 
the  wrongful  possession  of  the  cottage;  he  appearing  to  be 
only  a  casual  occupant  therein  ;  and  therefore  adjudged  it 
no  settlement- 

But  the  court  of  B.  R.  were  of  a  contrary  opinion ;  they 
considered  the  tuords  of  the  statute  as  fully  complied  with, 
and  a  rule  having  been  obtained  to  shew  cause  why  the  order 
should  not  be  quashed,  the  same  was  afterwards  made  abso- 
lute, without  defence,  f 
A  lease.  ^  ^^^  has  been  understood,  under  this  statute,  to  mean 

nothing  more  than  a  contract,  and  even  thai  the  law  will 
imply,  under  some  circumstances,  as  was  laid  down  by 
Ashurst,  J.  in  one  case,  in  the  following  words : 

<^  In  order  to  acquire  a  settlement  by  taking  a  tenement 
of  ten  pounds  a  year,  it  is  not  absolutely  necessary  that  there 
should  be  an  express  contract  for  the  tenement ;  it  is  suffi- 
cient if  the  tenant  reside  forty  days  on  a  tenement  of  such 

*  R.  V.  BowDcss,  4  M.  &  S.  210.  f  Burr.  S.  C.  744. 
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value  with  the  permission  and  consent  of  tlic  landlord :  for  in 
sQch  case  the  law  implies  a  taking  or  contract."* 

So  also  the  occupation  of  a  cottage  for  forty  daysj  by  the 
leave  of  an  outgoing  tenant,  under  an  agreement  with  him 
to  pay  the  landlord  the  same.rent$  which  he,  the  outgoing 
tenant,  had  before  done,  but  without  any  authority  from 
the  landlord^  the  cottage  together  with  other  premises  occu- 
pied at  the  same  time  being  ten  pounds  a  yeap^and  upwards, 
hath  been  holden  sufficient  to  give  the  occupier  a  settlement; 
nothing  appearing  to  shew  that  the  former  tenant's  term 
had  expired,  and  the  law  giving  him  authority  to  assign 
his  interest^t 

Of  the  value  of  ten  pounds.  It  has  been  repeatedly  de^  Vaiae  often 
termined,  that  the  value^  and  not  the  rent^  is  the  true  criterion,  P^'*°^''* 
according  to  the  words  of  the  statute;  and  therefore  if  the 
rent  be  only  five  pounds,  yet  the  value  may  be  ten  pounds, 
or  twenty  pounds,  or  other  greater  sum,  and  will  conse- 
quently confer  a  settlement.  Yet  in  ordinary  cases,  it  has 
been  almost  as  firequently  observed  by  the  court  of  B.  R. 
that  the  rent  is  a  good  medium  through  which  to  ascertain 
the  value. 

Therefore,  where  the  pauper  hired  a  house  at  Brighton 
by  the  week,  paying  four  shillings  a  week  for  the  same, 
which  he  continued  to  sleep  in,  with  his  wife  and  family,  for 
three  months,  and  which  house  was  at  all  times  of  the  year 
of  the  value  of  four  shillings  a  week,  if  taken  by  the  week, 
but  was  found  not  to  be  of  the  value  of  ten  pound  per  annum 
if  taken  by  the  year — The  court  held,  that  the  pauper,  by 
reason  of  renting  such  house  under  these  circumstances,  did 
not  gain  a  settlement  by  virtue  of  stat.  13  and  14  Car.  9'y  c. 
12;  for  though,  under  this  statute,  it  is  not  necessary  that  the 
tenement  should  be  let  by  the  year,  but  it  may  be  let  by  the 
week ;  or  day ;  j'et  those  lettings  are  media  for  ascertaining 
the  yearly  value,  and  in  this  case  it  was  expressly  found 
that  the  tenement  was  npt  of  the  valiie  of  ten  pounds  to  be 
taken  by  tlie  year.  %  Innumerable  cases  to  the  same  effect 
have  been  similarly  decided. 

•  4T.  R.268.  t  1  E.  R.  597. 

X  R.  X.  Wellingly,  10  E.  R.  41. 
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But,  if  there  be  no  circumstances  in  the  case^  which  im- 
port the  valae  to  be  less  than  the  rent,  the  rent  sball  be 
evidence  of  the  value.* 

But  the  value  of  the  tenement  may  be  calculated  without 
deducting  taxes,  rates,  and  'charges,  usually  denominsted 
tenant's  taxes.t 

The  value^however,  must  be  with  reference  to  the  teneiDcnt 
at  the  time  of  taking,  not  to  any  thing  to  be  done  to  it  after 
entry,  in  order  to  increase  the  value.  Thus,  a  piece  of  land  not 
in  itself  worth  ten  pounds  per  annum,  was  made  so  for  plimt- 
ing  potatoes  by  the  labour  bestowed  upon  it  at  the  landlord's 
expence  previous  to  the  contract^  and  held,  on  thai  account, 
a  tenement  of  the  value  of  ten  pounds^  to  be  let  by  the  year4 

The  same  effect  followed  when  the  agreement  was  to  take 
a  piece  of  land  by  the  year,  not  then  of  the  value  of  ten 
pounds,  but  on  condition  that  it  should  be  made  so  before 
the  timeofenttyj  which  was  done,  and  at  the  time  of  enter- 
ing  it  was  worth  the  ten  pounds  per  annum.  Held,  that  the 
value  bore  reference  to  the  period  when  the  person  began 
to  be  in  the  capacity  of  occupant.§ 

If  a  tenement  be  occupied  by  several  persons  as  partners, 
and  each  of  them  have  an  interest  in  it  to  the  value  of  ten 
pounds  a  year,  although  it  be  rented  in  the  name  of  one  of 
them  only,  they  will  all  gain  a  settlement  by  residing  thereon 
forty  days.  II 

But  the  party  need  not  occupy  the  whole  tenement  him- 
self, but  he  may  under-let  the  same,  or  any  part  thereof 
to  another,  if  he  think  proper,  and  this  will  not  prevent  bis 
gaining  a  settlement.** 

If  a  person  residing  on*  a  tenement  of  ten  pounds  a  jenr 
he  forcibly  prevented  from  residing  thereon  for  forty  days, 
the  court  will  not  decide  that  he  gained  a  settlement  in  the 
parish,  unless  the  order  of  sessions  state^  in  express  terms, 
that  it  was  done  with  the  fraudulent  intent  of  preventing  his 
gaining  such  settlement ;  for  the  court  cannot  infer  firand; 
it  must  be  expressly  stated.ff 

•  2  Str.  1 136.  t  R.  V.  St.  Paul,  Dcptford,  13  E.  R.  320. 

X  R.  V.  Ringwood,  1  M.  &  S.  38 1 .    §  R.  v.  Cramore,  2  M.  &  S.  13^- 
I  6T.  R.  554.  ••  Burr.  S.  C.  571.  ft  7  T.  R.  105. 
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Thns,  where  a  pauper  took  a  tenement  often  pounds  per 
annum  in  a  parish,  and  after  living  in  it  with  his  family  for 
five  days,  was  arrested  and  sent  to  prison  in  another  parish, 
his  wife  and  children  continuing  to  live  in  the  first  men- 
tioned parish  for  seven  weeks  longer,  it  was  held,  that  no 
setdement  was  gained  in  the  first  parish,  either  by  the 
husband,  or  wife.*  Now,  by  a  recent  statute  it  is  enacted  f 
that  no  person  shall  be  deemed  to  have  gained  a  settlement 
by  reason  of  am/  residence,  while  he,  or  she,  shall  be  detained 
as  a  prisoner  by  any  civil  process,  or  for  any  contempt 
whatever;  and  by  the  same  statute  it  is  provided,  that  no 
person  shall  gain  a  settlement  by  reason  of  any  residence 
provided  by  a  charitable  institution,  while  such  person  is 
supported  by  the  same. 

But  in  order  to  gain  a  settlement  by  forty  days'  residence  Most  be  re* 
on  a  tenement  of  the  yearly  value  of  ten  pounds,  the  party  [*J,'j  ,"o  "a  and 
must  stand  in  the  relation  of  a  tenant  to  the  premises  for  tenant, 
the  whole  time  under  one  title;  for,  as  was  observed  by  Lord 
Kenyon,  C.  J.  in  one  case,  **  If  a  mere  residence  for  forty 
days  irremoveable  were  sufiicient  to  give  a  settlement,  every         ' 
lodger,  and  every  servant,  residing  for  that  length  of  time 
would  then  acquire  a  settlement ; — but  in  order  to  gain  a 
setdement  by  residing  on  a  tenement  of  the  yearly  value  of 
ten  pounds,  the  party  must  stand  in  the  relation  of  tenant 
to  the  property  for  forty  days.*' J 

The  law,  however,   on   the  mode  of  acquiring  settle- (Settlement 
ments,  has  undergone  an  important  alteration  very  recently,  qiiVredby^'renu 
by  a  statute, §  which  enacts,  that  after  the  second  day  of  July,  i')«  any  t^oe- 
1819,  no  person  shall  acquire  a  settlement  in  any  parish,  or  ^^"^  *or^*iand 
township,  maintaining  its  own  poor  in  England,  by  or  by  *"  •*»*"  pa^»si»of 
reason  of  his,  or  her,  dwelling  for  forty  days  in  any  tene-  miai  value  of 
ment  rented  by  such  person,  unless  such  tenement  shall  J.^^^^  '"^^  *"** 
consist  of  a  home  or  building  within  such  parish,  or  town-  year, 
ship,  being  a  separate  and  distinct  dwelling-hoiise  or  building, 
or  of  land  within  such  parish,  or  township,  or  of  both,  bond 
fde  hired  by  si|ch  person  at,  and  for,  the  sum  of  ten  pounds 


•  7  T.  R.  466.  t  64  Geo.  3.  170. 

t  R.  T.  Lynn,  d  T.  R.  664.  ^  59  Geo.  3.  c.  50. 
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a  year  at  the  least,  for  the  term  o(  one  whole  year ;  rtor 
unless  such  kouse  or  bidlding  shall  be  held,  and  such  land 
occupied,  and  the  rent  for  the  same  actually  paid,  for  the 
term  of  one  whole  year  at  the  least,  .by  the  person  hiring 
the  same;  nor  unless  the  whole  of  such  land  shall  be 
situate  within  the  same  parish  or  township  as  the  house 
wherein  the  person  hiring  such  land  shall  dwell  and  inhabit; 
any  thing  in  any  act  or  acts,  or  any  construction  of,  or  im- 
plication from,  any  act  or  acts,  or  any  usage  or  custom  to 
the  contrary  in  anywise  tiotwithstanding. 

Annual  office.  The  next  exception  in  the  statute  of  9  &  10  Will  so 
often  referred  to,  is,  *^  or  unless  he  shall  execute  some  annual 
OFFICE,  in  such  parish^  being  legally  placed  therein;**  which, 
it  is  declared  by  this  statute^  shall  even  avoid  a  certificate; 
and  by  a  previous  statute  of  the  same  reign*  had  been  de- 
clared to  give  a  settlement,  if  executed  for  Oft^  whole  year, 
and  on  the  party's  own  account. 

First,  It  must  be  an  annual  office. 

Secondly,  It  must  be  in  the  parish  wherein  the  party  has 
come  to  reside. 

Thirdly,  He  must  have  been  legally  placed  in  such  office. 
The  office!  ^^^  offices  which  have  received  the  construction  of  on^ 

ivUhin  the  sta-  nual  offices  within  the  statute,  by  different  determinations 
of  the  court  of  B.  R.,  are  as  follow  :t 

Constable,  serving  by  himself  or  deputy ;  parish  clerk ; 
sexton;  tithing  man;  borough  warden;  superintending 
constable  of  a  city  consisting  of  several  parishes;  hog^ringer 
to  a  parish,  receiving  his  appointment  from  the  parish  at 
large,  and  not  from  individuals ;  ale-taster  of  a  borough, 
being  an  annual  appointment;  collector  of  the  land-tax;  all 
which  are  of  the  description  of  offices  designated  by  the 
statute,  in  their  nature  public  offices,  recognized  by,  and 
for  the  benefit  of,  the  whole  parish,  and  the  holders  omm- 
ally  appointed  to  serve  for  the  year.X 

In  conformity  with  the  decisions  in  the  cases  of  offices 

•  3  Wm.  c.»l  I.  t  See  Pract.  Expos.  HtU^  Poor,  sub.  7- 

t  R.v.  Whiitlesea,  4T.  R.SO/.— R.  v.  Wantage,  «E.R.  (55.  inJ 
R.  V.  Haaimond,  2  Bott.  167. 


APPEALS.  589' 

here  referred  to,  and  to  the  line  of  discrimination  taken  in 
a  subsequent  case  by  Lord  Ellenboroogh,*  the  o£Bce  of 
mace^baurer  to  the  mayor  of  an  ancient  corporation,  being 
an  annual  office^  derived  (mediately  at  least)  from  the 
crown,  of  great  antiquity,  and  of  public  notoriety,  was 
decided  at  the  Middlesex  Midsummer  Sessions,  1819,  to 
be  that  description  of  office  which  conferred  a  settlementf 

On  the  other  hand  certain  offices  have  been  determined  Offices  not 
not  to  be  within  the  statute;  for  example  those  of  curate,  ^^J^^'"  **'*'^ 
which,  though  an  office  sufficiently  public,  was  not  one  in 
contemplation  of  the  statute,  which  only  looks  to  inferior 
offices;  governor  of  a  work-house,  because  he  is  to  be  con- 
sidered, rather  as  a  servajU^  than  an  officer;  *^  office"  mean-  The  term, 
ing  office  derived  from  the  crown,  or  created  by  statute :  % 
deputy  constable^  for  he  is  merely  the  servant  of  another» 
which  other  acquires  a  settleiiient  by  the  service  of  the  de- 
pu^ ;  schoolmaster,  who  was  merely  the  servant  of  the  vicar, 
and  not,  in  any  of  the  senses  of  the  expression,  a  public 
officer;  lastly,  all  officers  whose  appointment  is  for  less 
than  a  year,  or  upon  an  uncertainty  of  duration  for  that 
time.§ 

The  construction  put  upon  the  statute,  as  it  respects  the 
other  two  points,  will  be  easily  collected  from  the  two  fcd- 
lowing  cases,  which  set  the  subject  in  a  clearer  light,  than 
any  positions,  by  way  of  inference  from  them,  could  do, 

A  certificate*man  from  St.  Thomas's  cam^  into  the  parish  Construction 
of  St,  Mary  Calendar  in  Winchester.      He  was  afterwards  °1^?""  *** 
chosen  one  of  the  constables  for  the  city  of  Winchester,  . 
which  city  consists  of  several  other  parishes,  besides  that  of 
St  Mary  Calendar ;  and  was  legally  placed  in  that  office^  and 
executed  it,  in,  and  through,  all  parts  of  the  city,  for  one 
whole  y^r,  during  which  time  he  resided  in  the  parish  of 
St  Mary    Calendar. — By  the   court  unanimously.      He 


•  R.  V.  Mertham,  7  E.  R.  170. 

t  It  may  be  considered  anusual  to  cite  the  decisions  of  one  court  of 
quarter  session,  as  authority  for  those  of  others ;  but  they  must  be  un- 
reasonably fastidious,  who  know  how  the  chair  of  that  court  is  now 
^lied,  and  will  not  look  to  its  determinations  with  respect 
:7E.R.  167.  §8T.R.445. 
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avoided  his  certificate}  and  conflequenily  gained  a  settle- 
ment in  St.  Mary  Calendar,  by  executing  this  office  in  that 
parish ;  though  chosen  by  the  whole  city,  and  not  by  the 
parish  of  St.  Mary,  singly;  and  though  not  a  mere  parish 
office :  for,  in  the  words  of  the  act,  *'  he  executed  on  or- 
nual  office  in  the  parish,'^  being  legally  phiced  therein.* 
Construction  of  But  in  the  K.  V.  Wintcrboume,  HU,  4  Geo.  3f  the  cu$- 
legally  placed.    ^^  ^^  ^^^  ^j^^  constobleto  be  presented  by  the  leet-jwry; 

the  jury  presented  Richard  Bayley,  Esq.  who  procured  die 
pauper  to  serve  for  him,  in  order  to  gain  the  pauper  a 
settlement;  the  pauper  was  accordingly  sworn  into  the 
office,  before  a  justice  of  peace,  and  served  the  same  for  the 
whole  year;  "  but  he  was  not  presented  thereto  at  any  court- 
leet,  as  a  constable  in  his  own  right,"  according  to  the 
custom. — By  the  court.  '*  The  case  expressly  states,  that 
he  never  was  presented  to  the  office  at  any  courUleet,  as 
constable  in  his  own  right;  and  that  the  custom  requires 
all  constables  to  serve  for  the  said  tything  to  be  so  pre- 
sented. Therefore  he  gained  no  settlement,  because  he 
was  not  legally  placed  therein.'^'f 

By  estaies.  The  occupancy  of  an  estate  is  the  next  medium  through 

which  a  settlement  can  be  acquired.  However  voluminous 
the  determined  cases  on  this  head  of  settlement  may  be,  (and 
that  they  are  so  is  apparent  enough  ^  in  the  books  which 
record  them,)  they  chiefly,  if  not  altogether,  arise  out  of 
two  points  of  construction  of  a  short  section,  in  a  statute  of 
recent  date;  §  respecting  ike  purchase  of  '*  any  estate,  or  in- 
terest," and  on  the  operation  of  the  anterior  statute  of 
Car.  SS,  already  so  frequently  referred  to,  on  the  occupa- 
tion of  such  estates,  or  interests,  when  devolving  upon  the 
occupants  by  operation  of  law. 

It  is  enacted  by  the  first-mentioned  of  these  statutes,  ||  that 
'^  No  person  shall  be  deemed  to  acquire  any  settlement  in 
any  parish  or  place,  by  virtue  of  any  purchase  of  any  estate 
or  interest  in  such  parish  or  place,  whereof  the  considera- 
tion for  such  purchase  doth  not  amount  to  the  sum  of  bOL 

•  Burr.  S.  C.  27.  +  Id.  520.  J  Sec  2  Pract.  Expos.  5S6. 
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homjidt  paid,  for  any  longer  time  than  such  person  shall  in* 
habit  in  such  estate ;  and  shall  then  be  liable  to  be  removed 
to  such  parish,  or  place,  where  such  person  was  last  legally 
settled  bdbre  the  said  purchase  and  inhabitancy  therein." 

Before  we  proceed  to  an  explanation  of  these  words,  it  is 
necessary  to  premise^  with  reference  to  the  previous  statute  Paopen  not 
of  Car.  2,  that  a  person  may  not  be  removed  from  liis  own  Jromlh^Uowi 
estate,  even  thoogh  it  be  not  of  such  a  description,  or  so 
obtained,  as  of  itself  originally  to  confer  a  settlement;  and 
that  by  residence  thereon  for  forty  days,  under  such  certain 
circamstances,  as  do  not  absolutely  proAiAt/  his  acquiring  one, 
be  may  obtain  a  settlement.  Two  cases,  even  under  un&-> 
yoarable  drcumstances  for  the  support  of  this  general  posi* 
tion,  are  suflBcient  to  explain  and  illustrate  it.  The  pauper's 
husband  was  settled  at  White  Rooding,  from  which  place 
he  went  away,  and  deserted  his  wife  and  children.—' 
The  wife  left  White  Rooding,  and  went,  with  her  chil- 
dren, and  *<  lived  forty  days  without  her  husband,  in  a 
copyhold  tenement  of  her  husband's  own,  at  Aythorp 
Rooding."  She  was  removed  from  thence  to  the  parish  of 
White  Rooding.  The  court  were  unanimously  of  opinion, 
that  *^  although  the  wife  could  not  gain  a  settlement  for  her 
husband  by  residing  forty  days  upon  his  own  estate,  yet 
that  she  was  irremoveable  from  the  property  of  her  husband; 
for  she  had  a  natural,  or  at  least  a  matrimonial,  right,  to  go 
to  her  husband's  estate;  and  as  there  did  not  appear  to  be 
any  dissent  of  her  husband,  it  was  rather  to  be  presumed, 
that  he  consented."* 

A  pauper  resided  several  years  on  a  leasehold  estate 
granted  to  him  for  three  lives,  in  consideration  of  two 
guineas  fine,  and  one  shilling  rent.  He  became  actually 
chargeable,  and  the  question  was,  whether,  under  this  ex-  * 
treme  circumstance,  he  could  be  removed  to  the  place  of 
his  settlement.  The  court  of  B.  R.  said  **  it  was  one  thing 
to  say,  that  a  person  may  not  be  removed,  but  another  to 
say,  that  he  gains  a  settlement  That  the  pauper  could 
not  be  removed  from  his  own,. but  that  being  a  purchaser 

•  Burr.S  C.412. 
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under  30/.  and  the  estate  not  coming  upon  him  by  opcra^ 
tion  of  law,  he  gained  no  settlement  by  forty  days'  resi- 
dence  on  it."  • 
Po«w8sioD  by  What  shall  be  understood  tb  be  possession  by  *^  operation 
Taw!^  '^°  ^  ^f  law,"  sufficient  to  enable  a  person  to  acquire  a  settle- 
ment by  forty  days'  residence,  on  his  own  estate,  may  be 
collected  from  the  following.  One  case  was,  that,  thirty 
years  since,  the  father  of  a  pauper  built  a  cottage  upon  die 
waste  in  a  place  called -Wy ley,  belonging  to  the  Earl  of 
Pembroke,  and  lived  on  it  till  his  death,  about  three  years 
since,  when  it  descended  to  his  daughter  Elizabeth,  then 
married  to  John  Darby ;  that  they  entered  and  enjoyed  it 
three  quarters  of  a  year,  and  then  sold  the  possession  of  it 
to  John  Wy vel,  who  has  enjoyed  it  ever  sinoe^  without  any 
molestation  from  the  lord;  but  no  original  grant  appears: 
and  whether  John  Darby  and  his  family  are  settled  in 
Wyley,  where  they  lived  three  quarters  of  a  year  in  tbe 
cottage  in  right  of  his  wife,  or  in  Ashbrittle  which  was  the 
place  of  his  last  settlement  before  the  marriage?  was  the 
question;  and  by  the  order  of  two  justices,  and  the  order 
of  sessions,  it  is  adjudged  to  be  a  settlement  in  Wyley.— 
By  the  court.  '^  The  order  must  be  confirmed;  he  lived 
forty  days  in  the  capacity  of  a  person  irremoveable,  and  that 
is  a  settlement  of  itself.  Here  has  been  an  enjoyment  for 
thirty  years,  during  all  which  time  the  lord  never  claimed 
any  thing.  The  least  that  can  be  made  of  it,  is  a  title  by 
disseisin,  and  a  descent  is  cast.  This  man  had  undoubt- 
edly a  title  against  all  the  world  but  the  lord,  and  even 
against  him  it  may  be  doubtful,  after  so  long  a  possession. 
In  ejectment,  he  might  either  make,  or  defend,  a  title  by 
twenty  years'  possession :  Therefore  in  this  case  there  is  no 
colour  to  determine  against  his  right,  when  the  lord  does 
not  think  fit  to  impeach  it;  though,  if  he  did,  it  would 
never  be  allowed  to  determine  the  title  upon  an  order  of 
removal,  but  upon  an  ejectment  only."t 

In  conformity  with  this  determination,  have  been  a  great 
number  of  others  up  to  the  present  time,  all  founded  on  tbe 

•  5  E.  R.  40.  t  2  Str.  608. 
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Hune  reasoning,  and  involving  neaily  the  same  questions. 
Indeed  such  has  been  the  disposition  of  the  courts  to  facili* 
tate  the  means  of  acquiring  settlements,  that  considerable 
latitude  in  the  interpretation  of  the  statutes,  has,  in  every 
poiut  of  view,  been  introduced.  Thus,  respecting  settlements 
obtained  by  residence  on  estates,  from  which  the  parties  re- 
siding were  for  a  given  time  irremoveable,  widows,  wi- 
dowersy  children,  executors,  administrators,  and  persons 
of  nearly  all  descriptions  having  indefeasible^  equitable  inte- 
rests in  estates,  and  residing  under  certain  circumstance^ 
have  been  decided  to  acquire  settiements  by  a  long  series  of 
determinations. 

A  person  residing  on  an  estate  by  virtue  of  marriage,  By  narriace. 
will  thereby  gain  a  settiement;  so,  though  the  premises  be 
vested  in  trustees  for  the  separate  use  of  the  wife,  the  hus- 
band, by  residing  on  the  estate  for  forty  days,  will  be  le- 
gally settled ;  for,  said  the  court,  it  would  be  refining  too 
far  to  say,  that  an  equitable  estate  will  not  confer  a  sectie- 
ment,  as  well  as  a  legal  one.* 

On  similar  principles  it  has  been  clecided,  that  the  widow  Rlfht  of 
of  a  man,  who  dies  seized  of  a  house,  residing  in  it  forty  ^*^^* 
days  in  right  of  her  dowry;  and  children  residing  for  the 
same  period^  on  an  estate  devised  to  trustees  to  be  sold  for 
their  benefit,  before  such  sale ;  will  gun  settiements.f 

And  where  a  person  bequeathed  by  will  an  estate,  origi- 
nally purchased  for  less  than  SO/.,  to  trustees  to  let  for  his 
daughter's  life  and  pay  her  the  rent,  and  after  her  decease 
to  his  right  heirs ;  the  trustees  suffered  the  pauper  to  reside 
on  the  premises  more  than  forty  days  after  the  decease  of 
her  father,  and  the  court  of  B.  R.  determined,  that  by  so 
dobg  she  gained  a  settiement,  for  she  did  not  reside  as  a 
tenant,  and  whether  her  titie  were  a  l^al,  or  only  an 
equitable  one^  was  the  same  thing  as  to  gaining  a  settle^ 
ment  by  residence  on  it.:t 

But  no  person,  who  is  entitied  as  an  executor  or  admi-  Executor  or 
nistratQr,  can  gain  any  settiement  by  a  residence  on  the  ■^■'^"•^'•**'* 


•  3  T.  R.  1 14.  t  Cald.  Ca.  474*— Burr.  S.  C.  793. 
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estate,  before  he  has  obtained  a  probate  or  letters  of  admi* 
lustration.* 

Except,  indeed,  such  executor  or  administrator  be  sob 
next  of  kin;  and  then,  it  has  been  holden  that  such  a  case 
forms  an  exception.f 
^T?*^2y'     ^^^  ^ft®'  twenty  years*  quiet  possession,  the  party  shall 
ijon.  be  deemed  to  have  gained  a  settlement,  though  no  admi- 

nistration was  ever  in  fact  taken  out) 

Upon  the  same  principle,  if  a  person  reside  on  an  estate 
given  to  him  by  a  relative,  for  a  long  series  of  years,  vnxh* 
out  interruption,  lie  will  thereby  gain  a  settlement,  though 
no  formal  conveyance  may  have  actually  been  executed  ; 
but  this  is  only  on  the  ground  of  long  possession  throwing 
some  sort  of  obscurity  over  the  original  transaction,  and 
therefore  affording  a  ground  for  presuming  a  legal  com- 
mencement $ 

For,  in  another  case,  where  a  voluntary  conveyance  of  a 
trifling  estate  had  been  of  ihort  standing,  from  a  father  to 
his  son,  the  son  was  held  not  to  have  gained  a  settlement 
on  it  by  forty  days'  residence^  *^  because,"  said  the  court  of 
B.  R.  *'  every  estate  not  acquired  by  descent,  is  in  law  a 
purchase,  and  the  party  cannot  hope  to  be  in  a  better  con- 
dition, because  he  pays  no  money  for  the  land."  Q 

Accession,  indeed,  to  an  estate,  without  a  residence  c^ 
forty  days  will  not  gain  a  settlement** 

But  the  forty  days'  residence  need  not  of  necessity  be  suc- 
cessively, ff 

If  an  estate  descend  to  a  pauper,  and  he  reside  in  the  same 

parish  forty  days  afterward,  although  he  may,  immediateif  | 
after  the  descent  to  him,  have  contracted  to  sell  the  estate , 
to  another,  yet  if  the  conveyance  be  not  executed  till  after  | 
the  forty  days  of  residence  be  expired,  he  will  gain  a  settle- 

ment  '\X  ' 

The  following  very  recent  determinations  appear  to  have  | 

carried  the  principle,  on  which  the  foregoing  ones  were  | 


AcccKion 
without  reti- 
dcnce. 
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fctmded,  to  the  utmost  latitude  of  which  the  suliject  ia  sti»- 
oeptible,  while^  at  the  same  time,  the  Ihnits,  within  which  it 
most  be  restricted,  have  been  very  clearly  ascertained. 

A  person  attainted,  but  discharged  under  the  sign  ma-  Person  attaint- 
nual,  (but no  actual  pardon  appearing)  purchased  a  copyhold  fori^davf  ona 
estate  of  the  prescribed  value,  was  admitted,  and  lived  upon  cop>bold  un- 
it more  than  forty  days,  viz,  some  years.  Tlie  court  of  B.  R.  *™P^**^*'**'- 
was  of  opinion  that,  whether  the  crown  could  have  im- 
peached his  title,  or  not,  having  lived  upon  the  estate  un-  . 
impeached  forty  days,  he  obtained  a  settlement,  and  com- 
municated it  to  a  child.* 

Pauper  J.  A.  previously  settled  in  Aicton,  went  to  reside  Jostice  per- 
with  her  father  D.  A.  on  an  estate  which  he  had  purchased  "^e  ^trasui"' 
for  less  than  SOL  and  continued  to  reside  with  him  till  his  reside, 
death.  D.  A.  by  will  devised  this  estate  to  a  trustee  "  in 
trust  to  let  the  same  during  his  daughter's  life^  and  to  pay 
her  the  rent ;  and  after  her  death  to  the  use  of  his  right 
heirs.''  The  pauper  J.  A.  continued  to  reside  upon  the 
premises  more  than  forty  days,  the  trustee  not  having  inter'- 
fered  to  prevent  it.  This  was  determined  to  confer  a  settle- 
ment. Lord  Ellenborough  observing,  that  *'  this  species  of 
settlement  did  not  dep^4  ^^  <^°y  positive  enactment  of 
statute,  but  on  an  excepted  case,  standing  upon  the  rule 
that  no  person  shall  be  removeable  from  their  own.  In  this 
case  the  pauper  did  not  reside  in  the  capacity  of  a  tenant, 
but  under  a  claim  of  title^  which,  whether  legal  or  equitable, 
conferred  a  setdement.*'  f 

The  widow  of  a  person  dying  intestate,  in  a  manor  where  widow  of  in. 
there  is  no  custom  for  appointing  guardians,  nor  any  instance  J,**'^]*  rMWinc 
on  the  oourt  roUs  q^  assignment  of  dower^  but^where  by  with  her  iofaot 
the  custom  all  copyhold  lands  descend  lo  the  youngest  son,  JJ°  «tate  ir^ 
continued  to  reside  with  her  family  of  children,  sons  and  removeable. 
danghters,  infants,  on  the  copyhold  estate.     The  question 
was,  under  the  circumstances  of  the  custom  of  this  manor 
above  stated,  whether  she  and  her  children,  except  the 
yonngest  son,  were  removeable  from  this  copyhold  estate. 
The  court  ofquarter  session  had  ordered  them  to  be  removed ;  . 

*  H.  V.  Haddenham,  15  E.  R.  4G3.  t  R.  v-  Holai»  l6  £.  R.  197. 
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bat  the  court  of  B.  R.  after  deliberation,  decided,  that  the 
mother  was  the  guardian  by  law  of  the  insult's  copyhcAd, 
and  as  such,  irremoveable  therefrom,  and^uashedtbeorder.* 
Mock  to  be  io.  The  grand&ther  of  a  pauper  had  given  to  hb  fisuher  (bat 
U^M  oH^  it  did  not  appear  in  what  manner,)  thirty  years  ago,  a 
title,  Rccon.  piece  of  land,  on  which  he  biiilt  a  houses  and  lived  in  it 
long^poMet-  several  years  with  hb  fiunily,  of  which  the  pauper  was  one, 
*^*°'  and  then  removed  into  a  third  parish  with  his  said  fimiilyi 

lived  there  some  years,  and  let  to  a  tenant  the  aforesaid 
house  which  he  had  built.    Ten  years  ago  he  returned  to 
hb  said  house,  and  has  resided  in  it  ever  since,  never 
having  paid  any  rent  or  acknowledgment  for  it.     The 
pauper  was  part  of  hb  Other's  family  at  the  time  the  house 
was  built,  and  continued  so  for  fifteen  years  afterward,  when 
he  married,  left  hb  father's  fiimily,  and  never  returned. 
From  this  succession  of  occurrences  it  appears  that  the 
pauper  was  emancipated  before  his  father  had  ohtmned  a 
perfect  title  frwn  a  possession  of  the  house  in  question  for 
twenty  years ;  and  it  was  therefore  contended,  that  here 
was  a  mere  naked  possessum,  but  no  title  ;  that,  till  the  period 
of  twenty  years,  he  was  not  irremoveable  from  it,  and  had 
not  got  a  settlement  by  his  residence  on  it;  so  thought  the 
justices  in  session.     But  the  court  of  B.  R.  said,  *^  he  was 
in  for  fifteen  years  under  some  title  or  other,  and  has  con* 
tinned  in  possession  for  fifteen  years  more,  and  up  to  the 
present  time ;  therefore,  it  must  be  inferred  that  the  £ither 
had  a  title  at  the  former  period,  by  the  gift  of  his  grand* 
father/'  f 
FoMMrion  ud      So^  where  one  J.  F.  being  seized  in  fe^  of  a  cottage  de* 
dtotari!^  for    niised  the  same  to  the  overseers  of  the  poor  of  the  paorisb, 
more  ihmn  for-  ^foi-  the  legal  consideration  of  5s.  and  the  moral  one  of 
mda^IfaiU^  having  received  great  assbtance  from  them,)  for  one  thou- 
withottt  ni»iid  gund  years,  receiving  a  pepper  com  rent,  and,  with  some 
a«M  of  wroof .  intervals  of  absence^  continued  to  reside  m  it  till  his  death. 
A  short  time  before  hb  death,  with  the  consent  of  the  over* 
seers,  hb  daughter  came  to  take  care  of  him,  (he  bavbg 
become  very  ill  and  infirm)  and  resided  with  him  till  his 

•R.  V.  Wilbjr,  a  M.  &  S.  604.  f  R.  v.  Calow,3  M.  &S.ft. 
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death,  and  continued  there  afterwards,  andinaboutsix weeks 
was  found  there  by  her  husband,  who  laid  claim  to  the  cot* 
tage  in  the  right  of  his  wife,  who  was  heir  at  law  of  thepauper 
deceased.  The  overseers  having  mislaid  the  deed  of  con- 
sequence to  them,  took  no  steps  to  dispossess  the  paupers 
till  it  was  found  some  years  after.  The  case  was  argu^  at 
length,  and  the  court  took  time  to  consider  it;  but  the 
single  question,  on  which|the  order  of  session  was  ultimately 
quashed,  was  the  residence  of  more  than  forty  days  on  the 
premises  under  a  claim  of  some  iiiU^  and  without  fraud. 
Bailey,  J.  in  delivering  the  opinion  of  the  court,  said  ''for 
any  thing  that  appears  to  the  contrary,  the  husband  of  the 
pauper  believed  he  had  some  right  in  the  premises,  and  the 
parish  officers,  who  alone  could  gainsay  that  right,  took  no 
steps  to  oppose  his  occupation,  but  acquiesced  (from  what- 
ever cause  matters  not)  for  some  years.  This  is  no  case  of 
fraud,  nor  has  any  been  found,  and  no  measures  having 
been  taken  by  those  who  had  the  power,  to  displace  him 
before  the  expiration  of  forty  days'  residence,  we  are  of 
opinion  that  an  undisturbed  residence  on  property,  which 
the  pauper  claimed  as  his  right,  without  any  consciousness 
of  wrong,  conferred  a  settlement/** 

Notwithstanding  the  propensity  in  favor  of  settlemei^ts 
acquired  by  the  possession  of  property,  exemplified  in  this 
series  of  recent  determinations,  a  limit  is  fixed  by  a  very 
few  modem  cases,  which  restrict  the  claims  to  a  tenement^ 
according  to  the  legal  definition  of  that  word. 

A  pauper  was  fireeman  by  descent  of  a  borough,  to  which  Ko  priTilege 
belongs  an  extensive  moor  of  great  value,  and  Otke  freemen  ^Dfti,^Jioiigh 
have  an  exclusive  right  of  pasturage  thereon,  with  certain  ^^  ^^^  ^^^ «' 
other  privileges  of  cutting  turf,  &c.  &c.  while  resident^  but  mfnc.aneMate 
not  otherwise.      The  single  question  was  whether  such  conferring* 
rights,  so  limited  to  residents,  are  an  estate  from  which  a 
pauper  freeman  is  irremoveable  under  the  statute.    The 
court  of  B.  R.  observed,  that  ^Hhe  estate^  as  it  is  called,  under 
consideration  is  neither  house  nor  land,  but  a  mere  claim 
to  a  right  of  common.     Such  right  is  vl  franchise^  not  a  tene* 

*  R.  r.  Staplegrove,  2  Barn.  &  Aid.  527* 
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ment;  a  personal  privilege  not  alienable,  and  therefore  Bot 

even  coming  within   the  strict  legal  definition  of  a  righi  of 

common.**  ♦ 

Licence  to  A  pauper  being  legally  settled  at  H.  applied  to  the  lord 

ona^waVte^  00*  ^^  *  neighbouring  manor  for  a  licence  to  erect  a  cottage  on 

followed  by      the  waste  oF  that  manor.    The  licence  was  granted,  and  a 

manenrriUe'a  Cottage  erected  at  an  expenoe  of  more  than  SOt,  and  the 

.mere  personal  licence,  with  some  subsequent  alterations  of  the  premises, 

entered  on  the  court  rolls.  None  of  the  entries  were 
stamped,  and  there  was  no  other  evidence  of  title.  No 
demise  by  copy  of  court  roll,  nor  any  custom  proved  to 
erect  copyholds  in  this  manor  after  the  manner  stated. 

The  court  of  quarter  session  thought  this  did  not  create 
a  legal  interest  in  the  pauper,  as  a  grant  of  a  copyhold  es- 
tate not  resumeable  by  the  lord« 

It  was  contended,  on  the  other  side,  that  even  consider- 
ing this  imperfect  conveyance  as  a  mere  licence,  it  was  a 
licence  executed,  and  not  countermandable;  and  therefore 
that  the  pauper,  having  sgme  interest  in  the  land^  and 
having  resided  more  than  forty  days,  was  irremoveable, 
having  gained  a  settlement.  Lord  Ellenborough  said,  '*a 
licence  is  not  a  grant.  A  licence  may  be  recalled,  and  this 
might  be,  the  very  day  after  it  was  given.  It  was  a  mere 
personal  licence.  It  amounts  to  a  permission  to  occopj) 
nothing  more."  The  order  of  sessi6n  was  confirmed.t 
BonA  fide  con-  Having  now  gone  thrpugh  a  sufficient  number  of  cases 
soi.  for  an  ample  illustration  of  the  general  doctrine  of  persons 

being  irremoveable  from  their  own  estates,  as  well  as  to 
show  how  far  residence,  coupled  with  possession  by  ope- 
ration of  law,  goes,  in  conferring  settlement,  it  is  time  to 
advert  to  the  principal  subject  of  consideration  in  the  statute 
we  are  examining,  viz.  what  is  the  interpretation  by  STi* 
thority  of  the  words  "  whereof  the  consideration  for  such 
purchase  doth  not  amount  to  the  sum  of 'ML  bona  fide  paid!* 
The  plain  and  obvious  meaning  of  which  words  is,  that, 
if  an  estate  be  granted  for  a  pecuniary  consideration,  and 

•  K.  V.  Warkworth,  1  M.  A:S.473.  1 4,M.  & S.  ^Ck 


kicfa  consideration  do  not  amount  to  30/.^   a  residenot 
thereon  for  forty  days  will  not  gain  a  settlement. 

But  it  has  been  repeatedly  decided^  that  though  the  Paapermort^ 
party  cannot  pay  the  purchase  money  out  of  his  own  iunds»  ^^^ 
yet  if  he  can  borrow  it  on  credit,  that  is  sufficient  to  satisfy 
the  words  of  the  statute ;  and  therefore,  although  he  mort- 
gage the  estate  itself  to  raise  the  funds,  so  that  the  estate  be 
but  purchased  for  30/.  paid  bcn&file  to  the  vendor,  it  will 
be  sufficient* 

But  the  purchase  of  an  estate  subject  to  a  mortgage  is 
not  sufficient  for  the  purpose  of  gaining  a  settlement,  unless 
the  money  actually  paid  for  the  equity  of  redemption 
amount  to  SO/.f 

And  if  the  original  purchase  be  under  30/.  no  subsequent  Sobteqncnt 
improvements  will  be  sufficient  for  the  purpose  of  gaining  a  nof  J©  bT*"** 
setdement.  X  rackoaed* 

A  pauper  purchased  a  messuage  for  S2L  under  an  agree- 
ment that  the  vendors  should  allow  40/.  of  the  purchase 
money  to  remain  upon  mortgage  of  the  premises.  The 
mortgage  was  made,  and  only  12/.  paid  by  the  pauper  to 
the  vendor,  who  kept  the  title  deeds ;  but  the  pauper  took 
possession,  and  resided  some  years  on  the  premises.  He 
afterwards  sold  them  to  a  third  person  for  60/.  who  paid 
40/.  to  the  original  vendor,  and  the  remaining  20/.  to  the 
pauper,  obtained  the  title  deeds  from  the  original  vendor^ 
and  the  execution  of  the  pauper  to  the  conveyance ;  after 
which  period  the  pauper  did  not  reside  any  longeron  the 
premises,  but  delivered  them  up  to  the  new  purchaser* 
The  court  said,  '^  the  40/.  paid  by  the  new  purchaser  was 
for  his  own  benefit,  not  for  that  of  the  pauper,  who  had 
in  fact  never  paid  more  than  12/.;  never  had  any  posses^ 
sion  of  the  title  deeds,  and  therefore  had  not  made  a  pur- 
chase of  any  value,  beyond  the  sum  which  was  actually 
paid  independent  of  the  mortgage.  '  That,  in  all  the  othnr 
cases  of  mortgagors  which  had  been  decided  in  their  fiivonr, 
if  they  had  not  actually  paid  the  whole  money  from  their 


*  Barr.  S.  57.-6  Term  R.  7^5.  f  S  Teno  R.  le. 

t  Burr.  S.  C.  653. 


MO  AmuLs, 

own  resouroefl,  tkey  had  had  at  least  credit  to  borrow  it 

The  following  case  in  T.  57  Geo.  3.  is  peculiarly  illas- 
trative  of  the  principle  laid  down  in  the  foregoing  one,  and 
decisive  upon  the  subject.  J.  C.  having  acquired  a  settle* 
tnent  by  hiring  and  service  in  S.^  made  a  parol  agreement 
ibr  the  purchase  of  a  copyhold  house,  and  an  acre  of  land^ 
in  E.  for  1 60L  He  paid  the  sum  of  84/.  on  account  of 
the  purchase-money,  the  remainder  being  to  continue  as  a 
loan.  Pauper  took  possession  of  the  house  and  land,  and 
continued  to  reside  as  owner  for  six  months.  There  was 
no  agreement  in  writing,  nor  any  surrender  on  the  court 
rolls.  A  disagreement  arose  between  the  pauper  and  the 
vendor,  and  it  was  determined  between  them  to  rescind 
their  former  agreement,  the  pauper  restoring  the  posses- 
sion of  the  premises,  and  receiving  back  14/.,  part  of  the 
S4fL  paid,  and  the  vendor  to  retain  the  other  20/.  The 
question  was,  whether  the  residence  on  the  property  for 
six  months,  under  the  foregoing  contract,  gained  a  set- 
tlement ? 

It  was  strongly  contended  for  the  settlement,  that  J.  C 
had,  at  least,  as  good  an  equitable  title,  as  he  could  have  had 
by  surrender,  till  actual  admission;  that  the  contract 
having  been  in  fact  performed,  though  parol,  was  good  by  the 
statute  of  frauds;  and  that  the  possession  being  actually 
transferred  in  conformity  with  it,  it  was  a  good  equitable 
title,  which  no  subsequent  abandonment  defeated  the 
lights  resulting  from,  while  it  continued. 

The  court  of  B.  R.  however  admitted  that  an  equitable 
titie  would  be.  amply  sufficient,  supposing  it  to  be  a  perfect 
titie  of  that  kind ;  but  here  there  was  no  complete  i\}le  of  any 
kind.  It  was  only  an  inchoate  tide,  but  no  interest  vested. 
*' Equity,"  said  one  of  the  judges,  **would  consider  the  ven- 
dor as  trustee  for  the  purchaser,  but  he  is  not  trustee  till 
the  purchase*money  be  paid,  or  atleast  tendered.  This  may 
be  in  common  parlance  **  a  purchase,"  but  the  statute  re* 
quires  that  the  purchase-money  should  be  bond  fide  paid/'  t 

•  R.  ▼.  Olney,  1  M.  &  S.  387- 
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Bat  a  single  woman  purchases  a  tenement,  and  after-  Porcbase  for 
wards  marries,  the  husband  gains  a  settlement  by  a  resi-  comiJS^i^JJi 
denoe  on  this  estate,  and  communicates  the  same  to  his  •  letiiemeDt  bj 
wife^   although    the  original  purchase-money  was  under  "*"***** 
thirty  pounds;  for  the  husband  gained  a  settlement  by  forty 
days'  residence  upon  his  own  estate,   and  his  settlement 
communicates  itself  to  the  wife.  * 

And  to  gain  a  settlement,  the  residence  need  not  be  on  ResideDce  on 
the  estate^  for  a  residence,  in  any  part  of  the  parish  in  ^»'«  ««•*?  i|»«lf 
Which  It  IS  Situated,  is  sufficient.  For  according  to  Holt, 
C.  J.  «*  having  land  in  a  parish  will  not  make  a  settlement, 
but  Uving  in  a  parish  where  one  has  land  will  gam  a  settle- 
ment:'* for  the  act  of  parliament  never  meant  to  banish 
men  from  the  enjoyment  of  their  own  lands,  f 

Certificates  are  &llen  much  into  disuse  since  a  recent  CertiflcAtn. 
statute  declared  that,  ^*  henceforth  no  poor  persons  should 
be  removed  from  their  places  of  residence  till  they  should 
become  actually  chargeable;'*:!:  but  as  the  power  to  grant 
certificates,  with  their  effects  and  consequences,  still  re^ 
main  as  they  stood  under  the  former  statutes,  §  by  which 
they  were  introduced  into  the  system  of  laws  for  the  regu* 
lation  of  the  poor,  it  is  necessary  to  o£fer  a  few  observations 
on  such  questions  as  are  commonly  brought  before  the  sea- 
sons by  Appeal. 

The  substance  of  the  statutes  recently  referred  to^  is,  that,  Scibtiance  of 
"  any  poor  person  may  go  to  inhabit  in  any  other  place  Jj*^  certificate 
than  that  in  which  he  is  settled,  on  delivering  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  where  he 
goes  to  inhabit^  a  certificate  under  the  hands  and  seals  of 
the  church-wardens  and  overseers,  or  the  major  part  of 
them,  or  of  the  overseers  where  there  are  no  church- war* 
dens,  attested  by  two  credible  witnesses,  and  allowed  by 
two  justices  having  jurisdiction,  acknowledging  the  person 
or  persons  therein  named  to  be  legally  settled  in  the  parish 
granting  such  certificate.     But  at  least  one  of  the  witnesses, 


•  Bwr.  S.  C.  666.  +  2  Salk.  524.  }  35  Geo.  3.  c.  101. 
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who  attest  the  certificate^  must  make  oath  before  the  jiu- 
tices  allowing  it,  that  he  saw  the  church-wardens  and 
overseers,  whose  names  are  subscribed  as  allowing  it,  ac- 
tually sign  and  seal  the  same;  and  that  the  names  of  the 
witnesses  are  of  their  hand  writing,  and  the  justices  shall 
^rtify  that  such  oath  was  made  before  them,  and  such  certi* 
ficate  so  allowed  shall  be  evidence  in  all  courts  whatever. 
*^  And  such  certificate  shall  only  be  discharged  by  one 
of  the  'modes  already  treated  of. 

*'  And  no  person  so  certificated,  while  the  certificate  shall 
continue  operative,  shall  be  able  to  communicate  a  settle- 
ment to  any  apprentice,  or  servant" 
Explanation  of     On  the  specific  expressions  in  the  statute,  it  is  sufficient 
their  language,  iq  notice,  that  delivery  to  the  diurch-wardenSt  &c.  must  be 
an  actual  delivery  at  the  time  the  pauper  goes  to  inhabit^ 
for  otherwise  it  would  be  opening  a  door  to  innumerable 
frauds ;  *  and  that  the  person  wishing  to  take  advantage  of 
the  certificate,  must  in  iact  reside  under  its  authority,  to 
satisfy  the  words  *^  come  into  any  paris/i,"  which  are  those 
of  the  statute  of  9  and  10  Will,  and  evidently  mean,  what 
is  expressed  in  the  other  statutes  on  the  same  subject,  by 
the  words,  ^^  come  into,  ar^  reside  in,"  and  come  to  inliM^ 
or  reside;  and  lastly,  that  ^'  the  major  part  of  the  churdt- 
fvardenSf**  &c.  which  was  formerly  a  subject  of  frequent 
controversy,  is  now  ascertained,  by  a  recent  statute,  f  to 
comprehend  the  case  of  ^^  two  persons  only,  acting,  or  pur- 
porting  to  act,  in  the  capacity  of  church*wardens,  as  well 
as  overseers  of  the  poor,"  the  same  as  if  distinct  persons  as 
church-wardens,  and  other  distinct  persons  as  overseers  of 
the  poor,  had  been  parties  to  any  certificate.     And  by 
another,  of  a  subsequent  session,  %  it  is  further  provided) 
on  this  very  subject,  **  that  all  indentures  for  the  binding 
of  poor  apprentices,  and  all  certificates  of  tlie  settlements  of 
poor  persons,  which  have  been  heretofore  signed  and  exe- 
cuted, or  which  shall  hereafter  be  signed  and  executed, 
by  a  person  or  persons,  who  at  the  time  of  his,  or  their, 

♦  R.  ▼.  Wcnsley,  6  Term  R.  164.— 2  Bolt.  439. 
t  51  Geo.  9.  c.  80.  }  54  Geo.  3.  c.  107* 
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signing  and  executing  such  indenture,  or  certificate  of 
settlement,  acted  as  church-warden  or  church-wardens, 
chapel-warden  or  chapel-wardens,  of  the  township,  hamlet, 
or  chapelry,  binding  such  poor  apprentice,  or  granting 
such  certificate  of  settlement,  shaH  be  deemed  and  taken  to 
be  as  good,  valid,  and  effectual,  as  if  the  same  had  been 
signed  and  executed  by  a  person  or  persons  actually  sworn 
into  the  ofiice  of  church-warden  or  chapel-warden  of  such 
township,  hanilet,  or  chapelry ;  provided  always,  that  such 
person  or  persons  shall  have  been  duly  sworn  into  the 
office  of  church-warden  of  the  parish  wherein  the  township, 
hamlet,  or  chapelry,  binding  such  poor  apprentice,  or 
granting  such  certificate,  be  contained,  or  into  the  office 
of  church-warden  or  ehapel-warden  of  such  township,  ham- 
let, or  chapelry ;  and  that  all  indentures  for  the  binding  of 
poor  apprentices,  and  all  certificates  of  the  settlements  of 
poor  persons,  which  shall  have  been  heretofore  signed  and 
executed,  or  which  may  hereafler  be  signed  and  executed 
by  the  overseers  of  the  poor  of  any  township,  hamlet, 
chapelry,  or  place,  and  the  church-warden  or  church- 
wardens, chapel-warden  or  chapel-wardens,  acting  for,  or 
appointed  in  respect  of,  such  township,  hamlet,  chapelry, 
or  place,  or  the  major  part  of  them,  shall  be  deemed  and 
taken  to  be  as  good^  valid,  and  effectual,  as  if  the  said  in- 
dentures and  certificates  had  been  signed  and  executed  by 
such  overseers  and  church-wardens  of  the  {mrish  wherein 
such  township,  hamlet,  chapelry,  or  place  is  situate,  or 
the  major  part  of  them.  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  alter,  impeach,  or 
sffect,  the  settlement  of  any  person,  for  whose  removal  any 
order  of  justices  shall  have  been  duly  nrade  before  the 
passing  of  this  act." 

Assuming,  then,  that  the  certlficitte  is  regular  in  point 
offortd,  and  that  all  the  steps  necessary  to  carry  it  into 
effect  have  been  complied  with,  it  remains  to  be  seen  what 
^re  its  consequences  in  ordinary  cases,  and  how  it  is  dis- 
charged. 

And  first,  of  the  immediate  operation  and  consequences 
of  granting  a  certificate. 
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Persons  not  \  certificate  given  to  two  persons  as  man  and  wifc^ 

thoagh  they  afterwards  turn  out  not  to  have  been  legally 
married,  is  good,  if  there  were  no  fraud  intended,  and  die 
parties  ignorant  of  the  irr^^Iarity ;  iacts  to  be  ascertained 
from  circumstances,  and  found  by  the  justices.* 
To  whoiD  it  ii  A  certificate  is  conclusive  between  tlie  parish  certifying, 
coDc  ntive.  ^^^  ^^^  parish  to  which  the  certificate  is  granted ;  but  as 
between  the  certifying  parish,  and  any  third  parish,  all 
matters  remain  open  to^ investigation  and  controversy;  tbe 
certificate  only  operates  to  the  security  of  the  particular 
parish  to  which  it  is  certified ;  and  the  certificate  person  is 
not  excluded  by  it  firom  acquiring  a  settlement  in  amlher 
parish,  in  the  same  manner  that  any  other  person  might 

do.  t 

BIwdireciioo  of     The  Statute  does  not  require  any  particular  direction; 

mcer  cac.  ^^^  therefore  it  is  efiectual  to  its  purpose,  whether  ad- 
dressed to  any  particular  place,  or  addressed  in  general 
terms,  or  not  addressed  at  all,  provided  it  contain  an  ac- 
knowledgment of  the  settlement  of  the  persons  certified 
for.  X  In  the  words  of  Lord  Kenyon,  however,  as  a  cer- 
tificate is  not  a  transferrable  instrument  from  one  parish  to 
another,  which  having  performed  its  duty  in  one  place,  can 
be  assigned  to  another,  $  for  then  it  would  operate  as  a 
licence  to  vagrancy,  there  must  be  a  particular  parish  in 
contemplation  at  the  time  of  granting  it.  || 

Discharge  of  a  We  come  next  to  the  consideration  of  the  means  by 
which  a  certificate  may  be  wholly  discharged. 

They  are  various.  Apprenticeship,  or  hiring  and  ser- 
vice, in  any  third  parish^  **  an  order  of  removal  by  jus- 
tices, ft  desertion  or  abandonment  of  it  by  the  party  cer- 
tified, XX  by  ^^^  renting  of  a  tenement  of  the  value  of  lO/. 
per  arnium^  by  the  purchase  of  an  estate  for  SO/.,  and  also 
by  the  possession  of  property  by  operation  of  law. 

With  respect  to  a  certificated  person  becoming  possessed 


*  2  Bott  578.  t  Ihid.  584.  {  2  Str.  1 163. 

§   l£.  R.  438.  II  4T.  R  251. 
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of  an  estate  by  operation  of  law,  the  general  comprehensive 
rule  is,  as  has  been  noticed  In  a  preceding  page,  that  **  any 
person  who  has  an  estate  of  freehold,  copyhold,  or  for 
years,  by  act  of  law,,  (as  descent,  marriage^  executorship, 
or  administration,)  may  dwell  upon  it  as  his  own ;  and  is 
not  removeable;  and  gains  a  settlement  if  he  continue  forty 
days,  thoagh  under  10/.  per  annum;  but  he  must  abide 
forty  days  in  order  to  gain  such  settlement."  * 

And  where  a  cottage  was  devised  by  will  to  a  certificated 
person,  <'  to  live  in  during  his  life^**  it  was  held,  with  resi- 
dence, to  discharge  the  certificate,  f 

And  a  purchase,  which  of  itself  is  sufficient  to  gain  a 
settlement,  is  of  course  sufficient  to  discharge  a  certificate  ;f 
but  a  certificate,  it  has  been  observed,  may  also  be  a&m- 
dxmed^  though  the  par^  do  not  any  of  the  acts  which  ac- 
tually go  to  discharge  it;  as  where  a  certificated  person  Abandonment 
leave  the  parish  to  which  he  is  certificated  for  someperma"  «fac«riiScate. 
nent  engagement^  which  manifests  his  not  having  an  inten* 
tion  of  returning;  for  then  the  certifici^e  is  considered  as 
Jiinct  us  officio.  § 

And  such  cases  are  generally  very  distinguishable  from 
those^  in  which  the  manner  of  a  person's  departure  convejrs  an 
intimation  that  it  is  only  for  a  temporary  purpose;  as  where 
his  business  is  of  a  mere  occasional  nature,  or  where  he 
leaves  his  fiunily  behind  him  as  in  his  domicile.  H     If  a  cer-  Extends  t» 
tificate  be  not  either  discharged,  or  abandoned  by  any  of  ^w.""*^'*^ 
the  modes  above  pointed  out,  its  general  operations  are 
^^  that  it  extends  to  poor  of  all  denominations;  to  l^iti- 
mate  children  bom  of  certificated  persons  after  the  granting 
thereof;  to  a  second  wife  taken  after,  and  to  her  children 
bom  after,  thegranting  thereof."  **  It  does  not,  however,  ex-^  Ohildrcn  bora 
tend  to  a  bastard  born  after,  except  in  the  case  of  the  mother  *  *'  ^^^^  *"'* 
being  pregnant  with  it  at  the  time  of  granting  the  certificate^ 
auch  certificate  referring  specially  to  such  child,  in  ventre  sa^ 


•  6uTr.  S.  C.  307.  t  W.  S5.  J  Id.  206. 

$  1  T.  R.  354.  II  5  T.  R.  6S6.— 8  T.  R.  339. 

**  Burr.S,  C.  188. 314.— 8 Bott.  680.— Id.  .'^93. 
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mere;*  nor  to  grand-children  (unless  specifically  wider 
the  protection  of,  and  part  of  the  family  of,  the  grand- 
fiither,  or  themselves  being  individually  named);  nor  to 
children  grown  to  maturity,  and  emancipated.f 

To  expatiate  diffusely  on  points  which  have  been  esta- 
blished by  a  long  succession  of  determinations,  to  be  found 
in  all  the  books  which  treat  of  the  duties  of  justices,  is  not 
within  the  design  of  this  particular  work.  On  the  division 
of  the  subject,  therefore,  especially  under  consideration,  a 
very  few  recent  decisions,  which  relate  rather  to  considera- 
tions araw^^  out  o/*  certificates,  than  to  the  direct  operations 
of  certificates  themselves,  or  to  the  voluntary  dereliction  of 
them,  must  conclude  this  portion  of  our  exposition. 
Diitinction  In  April,  1790,  M.  B.,  futher  of  pauper  J.  B.,  being  re- 

perion  nomin-  ^^^^^^  in  Leek  Wootton,  went  firom  thence  with  his  familj) 
aied  inaceriu  of  which  J.  B.,  the  pauper,  was  one,  to  reside  with  M.  B/i 
under  the  err-  father,  at  Milverton,  who  rented  a  tenement  there  at  6/.  per 
tiflcafe,and  re-  annum,  but  of  the  value  of  10/.  per  annum.  The  old  man 
jurt.  died,  leaving  a  will,  by  which  he  devised  his  interest  in  the 

tenement  to  his  son  M.  B.,  and  appointed  him  executor. 
M.  B.  remained  in  this  tenement  many  years.  In  1791) 
and  while  he  was  so  in  possession,  he  applied  to  Leek 
Wootton  for  a  certificate,  which  the  parish^fiicers  granted 
him,  acknowledging  himself,  his  wife,  (J.  B.  the  present 
pauper,  then  about  twelve  years  old,)  and  other  children  lij 
name,  J.  B.  continued  to  reside  with  his  father  M.  B.  at 
Milverton  on  this  tenement  five  years  after  the  death  of  bi' 
grandfather,  but  never  gained  any  settlement  in  his  owu 
right. 

The  question  for  the  court  was,  whether  M.  B.,  the 
father,  having  gained  a  settlement  at  Milverton  by  his  oc- 
cupation of  the  tenement  of  10/.  per  annum  value,  subse- 
quent to  being  certificated  by  I^ek  Wootton,  his  son,  (the 
present  pnuper  J.  6.)  could  gain  a  derivative  settlement 
from  his  father,  having  been  inserted  by  name  in  the  certi- 
ficate, and  tlierefore  resident  under  it  suo  jure,  and  not  as 
part  of  his  father's  faniily.     All  the  preceding  cases  were 

■^—i^i^— a^-*  I  I  I  ■■.    I  .1.  II..  ..I.......  I  ." 
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pressed  into  the  service  in  argument.*    The  judgment  was 
in  substance  as  follows : 

After  remarking  upon  some  discrepancies  among  the 
former  determinations,  Lord  Ellenborough,  C.  J.,  said, 
*^  there  is  nothing  in  the  statute  which  requires  the  nomina- 
tion of  the  constituent  parts  of  a  family.  It  is  mere  artificial 
reasoning  which  makes  the  distinction  between  such  of  the 
children  as  are,  and  such  as  are  not,  named  in  the  certificate, 
a  distinction  which  the  act  itself  does  not  make.  Then  as 
thie  child,  though  namedj  was  still  to  be  considered  only  as  a 
constituent  part  of  the  family,  it  brings  it  to  the  question, 
<  Whether  he  was  ousted  of  his  deriyative  settlement  from  his 
father  ? '  Upon  that  point  the  language  of  Lord  Mansfield 
is  founded  in  reason,  and  not  opposed  by  the  act,  viz.  that 
the  children  of  all  parents  must  have  the  settlement  of  the 
father,  until  they  acquire  another  for  themselves.  I  think, 
therefore,  the  pauper  in  this  case  was  not  repelled  from  his 
father's  settlement  by  the  circumstance  of  having  been 
named  in  the  certificate." 

Le  Blanc,  J.,  said,  **  this  case  was  distinguishable  from 
those  of  Testerton  and  Batheaston,  which  had  not  decided 
that  the  son  coming  into  a  parish,  and  continuing  as  part 
of  his  father's  family  under  a  certificate,  is  not  capitble  of 
having  his  derivative  settlement  shift  with  his  father's ;  but 
only  Uiat  the  settlement  of  a  child  named  in  the  certificate, 
who  had  ceased  to  he  part  of  his  father's  family,  should  not 
shift  with  that  of  his  father.  Here  the  pauper  continued 
part  of  his  father^s  family,  and  had  gained  no  settlement  of 
his  own.  His  being  named  in  the  certificate,  therefore, 
does  not  prevent  the  shifting  of  his  settlement  with  his 
father's." 

Bailey,  J.,  said,  **  By  the  words  of  ^  the  act,  indeed,  tha 
settlement  of  a  certificated  person  can  only  be  acquired  in 
the  certificated  parish  by  two  modes,  and  this  is  not  one  of 
them.  But  the  fallacy  of  that  argument  is  this — that  the 
children  do  not  come  into  the  parish  under  the  ceitificate 
suojurey  but  only  as  part  of  the  father's  family."  f 


•  9  Pract.  Expos.  ^6o.  f  i6  E.  R.  1 18. 
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Certificate  J.  Cass,  the  father  of  R.  Cass,  (the  pauper's  master] 

Mupen  ^?ih*  resided  at  Bingham,  under  a  certificate  from  the  overseen, 
M  their  chiu  &c.  of  Sunderland,  which  had  been  duly  deliveretl,  ac- 
^ftorN.'^ne of  knowledging  T.  Cass  and  Jane,  his  wife,  to  be  legally  settled 
diem  (already  within  their  township,  and  that,  as  such,  *^  they  engaged 
wards  becomet  f"^^  themselves  and  successors,  &c.  to  receive  them  the  said 
the  bead  of  a    T.  and  Jane  Cass,  their  child  or  children,  bom,  or  to  be 

aMoriUe  faiDtly«  ...  11 

and  re&idcs  in  bom,  in  their  said  township,  as  persons  l^ally  settled, 
the  certificated  whenever  they,  or  any  of  them,  should  become  chargeable, 
child  BO  certifi.  or  upon  any  other  occasion  whatever."  R.  Cass,  the  pauperis 

Va^ai^wordt  *  '"^^^^'j  ^^^  b^"*  ^^  ^^^  ^™®  of  ^^  Certificate  so  granted, 
and  so  beconi-  and  during  the  time  of  the  pauper's  serving  him  was  a  mar- 
afamiiy  apart  ^^^  man,  residing  with  his  family  in  the  township  of  Bing- 
from  his  father,  jjam.  Opart  from  his  father^  but  it  did  not  appear  that  he 
cate  a  settle-  *  had  actually  gained  any  settlement  there.  The  question 
oient  to  his  ap- ^mi  whether  the  pauper  irained  a  settlement  in  Bingham 

preotice  in  such  .  . 

certificated  pa-  by  such  service  and  residence  vnth  T.  Cass. 

^^^  Lord  EUenborough,  C.  J.,  said,  "  The  certificate  engages 

to  receive  the  father  and  mother,  their  child  or  children 
born,  or  to  be  bom.''  The  overseers  might  not  know  the 
name  of  the  son,  or  whether  there  was  any,  but  it  is  plam 
they  meant  to  comprehend  the  whole  family  with  which  tht 
parents  should  migrate.  The  parents  do  migrate  with  their 
son  mto  another  township,  and  there  the  son  afterwards 
separates  from  them,  and  becomes  the  head  of  a  distinct 
family,  and  so  from  that  time  was  emancipated.  This  case 
comes  within  that  of  R.  v.  Mortlake,  (6  E.  R.  897.)  and  is 
distinguishable  fi*om  tliat  of  R.  v.  Sowerby,  (2  EL  R.  276.) 
wherein  the  party  continued  to  reside  with  hia  mother.* 
A  settlement  was  certainly  gained  by  service  under  this  in- 
denture,  the  service  being  with  a  person  not  at  the  time 
protected  by  a  certificate."  Of  this  opinion  was  the  whole 
court.    Order  quashed,  t 

Pauper  certifi-     The  pauperis  father  resided  in  Armley,  under  a  ccrti- 

A?*>^Mc?f/a-'^fi^^®  ^''^"^  Morley,  acknowledging  him  byname,  his  wife 
mi/y^butnotby  by  name,  and  three  daughters  by  their  respective  names. 
apprcDtfce  in*  The  pauper,  at  about  twelve  years  old  (his  father  being 

*  2  Pract.  Expos.  558.  ei  sequent,  t  I  M.  &  S.  669, 
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dead,  and  he  residing  with  hig  mother  lit  Artnley  nnder  the  eertifyiDi^ 
^the  certificate,  as  part  of  his  late  father's  felnily)  was  bonnd  E'/JJierT*"* 
apprentice  by  the  overseers  of  Morley,  to  one  Lester,  of  houaeandwT- 
Morley,  tiB  the  age  of  twenty-one.     He  senred  in  Morley  ji^nJi^^Te- 
under  the  indentures  for  seven  years,  and  then,  with  Aw  luming  and 
masier's  consent,  returned  to  Arraley,  where  his  mother  and  master*!  ron- 
Cunily  then  resided  under  the  certificate,  and  still  reside,  •*"?  i^*  ■*?".  i 
to  serve  one  Gaunt  m  Armley.    The  pauper  continued  m  term  in  the  cer* 
Gaunf s  service  till  the  expiration  of  his  indentures.    He  {|^f^JJ*^'^. 
then  hired  himself  to  Gaunt  for  a  year,  and  served  that,  and  ing  to  ku  fa- 
three  other  years,  living  with  him  in  Armley  all  the  time,  and  arHTin^at' 
not  with  his  mother  at  any  time  from  his  return  to  Armley  twenty-one 
to  serve  out  the  remainder  of  his  apprenticeship.  and  hiring  him- 

This  case  had  been  amended  more  than  once,  and  as  ••^f  '*»■'  *  y^l* 

.  i-ti  •t  *""  tervinc  the 

otten  argued.  The  question  was,  whether  the  pauper  gained  same  in  the  cer- 
a  settlement  in  Armlejf  by  hiring  and  service?  imlnc^pItedV' 

In  conformity  with  the  opinion  of  the  justices,  it  was  and  piins  a  bet- 
contended,  that,  although  the  pauper  himself  was  not  men-  c^ified'piu  *^^ 
tioned  by  name  in  his  father's  certificate,  the  case  finds,  that  riih  by  such 
he  was  residing  under  it  at  twelve  years  of  age :  and  unless  j\"^^  «>    «  - 
he  was  discharged  firom  it,  he  could  not  gain  a  settlement 
by  hiring  and  service.    Then,  it  was  clear,  that  the  service 
under  the  indentures  in  the  certifying  parish,  as  well  as  in  the 
parish  certified,  would  not  gain  a  settlement  in  discharge  of 
snch  certificate. 

Lord  Ellenborough,  C.  J.,  delivered  the  judgment  of  the 
court  in  substance  thus :  "  First,  the  pauper  is  not  men- 
tioned in  the  certificate  by  name ;  but  is  merely  compre- 
hended in  his  father's  certificate  as  a  part  of  his  family. 
Secondly,  he  never  returned  to  his  mother,  after  having 
quitted  her  house  on  going  to  serve  under  his  indentures, 
and  was  arrived  at  twenty-one  years  of  age,  when,  at  the 
expiration  of  his  apprenticeship,  he  hired  himself  for  a  year, 
and  served  that  and  others.  The  case  of  R.  v.  Ingworth, 
is  the  nearest  of  those  cases  which  have  been  cited  in  sup- 
port of  the  order,  but  there  is  this  diflerence,  that  there  the 
child  when  he  hired  himself  was  under  age.  R.  v.  Roach, 
and  R.  v.  Cowhoneyboume,  (10  E.  R.  89)  are  decisive. 
Although  not  cases  respecting  a  certificate,  ifaey  establish, 

2  R 
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a  pfindple  which  shows  what  it  i%  that  constitotes  a  child 
part  of  his  frther's  family;  and  whatever  divests  him  of  the 
capacity  as  one  of  his  father's  family  in  one  case,  divests 
him  of  the  incapacity  in  another*  We  are  of  opinion  that 
the  pauper  ceased  to  be  part  of  his  father's  family,  and  by 
hiring  and  service  gained  a  settlement  in  Armley."  Order 
quashed.*^ 
Relieving,  how  Before  the  subject  of  Appeals,  as  they  respect  settlemenU^ 
iccUemeoT^  ^  ^^  entirely  closed,  it  is  necessary  to  say  a  few  words  on  a 
species  of  evidence,  which  has  not  unfrequently  been  ex- 
hibited, for  the  purpose  of  collecting  an  acknowledgment 
of  settlement  by  inference;  viz.  the  fact  of  a  pauper,  or  ki> 
family,  having  been  relieved  by  the  officers  of  a  particular 
parish  whUe  resident  in  it^  in  order  to  found  upon  that  fact 
the  inference,  that  such  relieving  was  an  acknowledgment 
of  settlement.  The  utmost,  however,  that  can  be  made  of 
such  an  occurrence,  is  that  it  may  operate  occasionally  by 
way  of  confirmation  of  other  evidence;  for  of  itself,  singly, 
it  is  none. 

Relief,  indeed,  given  by  the  officers  of  one  parish,  to  a 
pauper  resident  in  ano/^r  parish,  makes  a  case  of  a  different 
complexion ;  for,  in  such  an  instance,  it  cannot  have  beeo 
as  casual  poor,  that  they  relieved  him;  and,  therefore, 
especially  where  the  relief  has  been  frequently  or  systema- 
tically given,  it  amounts  to  that  sort  of  admission,  whicli 
must  be  rebutted  by  strong  evidence  of  an  opposite  tend- 
ency, to  overturn  the  obvious  presumption.  In  one  case, 
evidence  of  birth  was  offered  to  rebut  it,  but  the  court  ob- 
served, that  birth  was,  of  all  evidence  of  settlement,  the 
weakest,  f 

There  have  been  sevieral  cases  determined  on  the  ques-  ^ 
tion ;  and,  though  some  have  gone  much  further  than  otfacn 
in  establishing  this  doctrine,  one  of  them  is  so  full  and  i 
decisive,  that  a  recital  of  Lord  Ellenborough's  judgment  i 
shall  conclude  the  subject.  It  was  in  a  case  of  R.  v.  Cbat-  i 
ham,  (Inh.  of)  and  his  Lordship  said,  '^  It  is  important  on  i 
subjects  of  this  kind  that  there  should  be  one  uniform  rule^  i 

*  R.  ▼•  Mortey^  S  M.  Sr  S.  417. 

t  R.  ▼.  Wake6eld,  6  £.  K.  dd6.-*R.  v.  Stanley,  15  £.  R.  351. 
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SO  &r  as  it  ooiiMftent  with  law;  and  the  mle  having  been 
once  laid  down,  that  the  bare  fact  of  giving  relief  to  a 
pauper  wUhin  the  parish,  was  no  evidence  of  his  settlement 
therei  because  it  might  be  given  to  him  as  casual  poor,  it  is 
proper  to  abide  by  it.  If  relief  were  offered  in  this  manner 
for  any  length  of  tim^  it  might  give  occasion  to  different 
inferences ;  either  that  the  party  receiving  was  a  setded  in- 
habitant, or  merely  that  his  settlement  could  not  be  known^ 
That  would  bring  it  to  an  alternative  cas^  on  which  the 
session  might  draw  their  own  conclusion,  and  the  difficult 
would  still  exist.  Upon  die  wholes  therefore,  it  is  the  better 
rule  to  adopt,  to  say,  that  it  does  not  amount  to  evidence  of 
the  settlement  There  would  be  great  impolicy  in  allowing 
it  to  have  weight,  for  if  parish  officers  by  giving  relief  were 
to  make  evidace  against  themselves,  as  to  the  settlement  of  ^ 
the  pauper,  they  would  perform  their  duty  to  casual  poor  ' 
with  great  reluctance.''  * 

It  would  be  foreign  to  our  purpose  here  to  discuss  the  Renofmls. 
subject  of  the  removals  of  the  poor  at  large^  because  that  is 
chiefly  the  duty  of  magistrates  as  individuals,  and  not  in 
their  capacity  of  justices  m  session :  referring  the  reader, 
therefore,  to  other  authorities  on  that  part  of  the  law,  f  we 
pass  to  the  consequences  of  removals,  as  they  may  be  made  a 
subject  for  the  deliberation,  and  judgment,  of  the  sessions ; 
observing  only,  in  the  words  of  a  case  recently  decided,  that 
the  removal  of  a  pauper  can  only  be  to  the  place  of  his  last 
legal  settlement;  on  the  extreme  supposition,  therefore,  that 
such  place  of  last  legal  settlement  ceases  to  exist,  he  cannot  / 
be  removed  to  any  other  place  of  anterior  settlement*  { 

But  first,  it  may  be  advanced  generally,  that  ^^  an  order 
of  removal  unappealed  against^  within  the  restrictions  pre- 
scribed by  statute,  is  conclusive;  and  that  the  settlement  of 
the  party  designated  in  that  order,  is,  at  that  time,  in  the 
parish  receiving  under  the  order,  and  not  appealing  against 


the 
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» 


By  13  &  U  Car.  Q.  c.  12.  so  frequently  noticed,  *^  a//statotei  giving 

' — ■ — ^ « mppral  to  the 

*  S  E.  R.  t  Pract.  Expos.  HtU^  Pooa,  Removal  of.     Msiioni,  4c. 
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pgrsmif  who  diUik  diemaftlvea  ag^'wvei  by  any  judgmeni  of 
the  two  jmticeiy  may  appml  to  the  justices  of  the  peace  e( 
the  said  oouniy  at  their  qaacter  aaBttdns^  who^e  todQ(be» 
justice^  aocordiog  to  the  merits  of  their  cause.'' 
To  the  ntxt  jpc-     And  bv  8  &  4  WiU.  and  Mar«  c.  Lh  which  oidcfs  tb 

neral  quarter       .         •  j  j  .  •  ^ 

letfcion  GboMsbwardensi  aoa  o^perseers  to  reoetve  panpen  removed 

by  orders  of  two  jnsdoes,.  it  is  provided,  ^  that  iM  penm 
who  IJnah  theaMdives  uggrwyed  by  aay  judgment  of  tke 
said  two  justices^  may  appeal  to  the  next  genersd  qimkr 
sesstan  of  the  peace." 
For  tbecouDty,  And  by  8  &  d  WilL  S.  €.90.  ^  die  appeal  against  say 
not  ef^t'liere!'  ^^^^  ^  reiDOtal  shall  be  pcQBeouted  at  die  geneisl  or 
quarter  sessions  6m  the  emmiy^  dtwiskai^  or  ridings  wherein 
the  parish,  township,  or  pfause,  fsam  wfaence  8b«^  poor  pc^ 
son  shall  be  removed,  doth  lie,,  aad  imi  eUewhare** 

And  by  9  Geot  1.  c.  7.  ^  bo  Appeal  from  any  evder  of 
removal  shall  be  proceeded  upon,  unleaaffazssnaife  ns^foebe 
given  by  the  churchwardens  or  overseers  of  the  parish  or 
place  who  shall  make  such  Appeal,  unto  the  churchwardens 
or  overseers  of  die  parish  or  place  from  which  die  poor  per- 
son shall  be  removed;  the  reasotodbleness  of  which  notice 
shaD  be  determined  by  the  quarter  session  to  which  tk 
Appeal  is  made;  and  if  it  shall  appear  to  them  that  reason- 
(Ale  time  of  notice  was  not  ^ven,  then  they  shoM  adjoam  the 
said  Appeal  to  the  next  quarter  session,  and  then  and  there 
hear  and  determine  the  same" 

And  by  $  Geo.  2.  c.  19.  ^  on  all  Appeals  to  the  sessions 
against  the  judgments  or  orders  of  any  justioes  of  peace, 
the  sessions  shall  cause  any  defect  of  fbrm  that  diall  be 
found  in  any  such  judgments  or  orders,  to  be  rectified  and 
amended  without  any  costs  to  the  pardes  concerned ;  and 
after  such  amendment  shall  proceed  to  hear,  examine, 
and  consider,  the  truth  and  merits  of  all  matters  conoenting 
such  judgments  or  orders;  and  escamine  proofs  relating 
thereto,  and  make  such  detenmnations  as  if  diere  had  not 
been  any  defect  or  want  of  form." 

And  by  16  Geo.  2.  c.  18.  "  It  sfaail  be  lawful  for  ererj 
justice  of  peace  to  execute  all  acts  appertaining  to  his  officei 
so  far  as  the  same  relates  to  the  laws  for  the  relief  maiote- 


Defects  of 
form. 
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nante,  and  settlement,  of  poor  persons ;  notwitlistandifig 
any  sach  justice  is  rated  to,  or  diargeable  iritb,  the  taaces^ 
levies,  or  rates,  widun  any  parish,  township,  or  place,  •& 
fected  by  any  such  act  of  such  justice.  Ptorided  that  this 
act  shall  not  autfaorize  any  justice  to  act  in  the  detenninB» 
tion  of  01^  Appeal  to  the  quarter  sessiona  for  «ny  oomty  or 
riding,  from  any  order,  matter,  or  things  rdating  to  any 
such  parish,  township,  or  place,  wheie  audi  justice  is  so 
charged  or  chargeable." 

And  by  8  &  9  Will.  3.  c.  SO.  for  the  more  efiaotnally  Coiti. 
prevffltting  of  Texatious  remorals  and  Appeals,  it  is  enacted, 
^  Hiat  the  justices  of  the  peace  of  any  county  or  ri^i^,  in 
their  general  or  quwrter  sessions  of  the  peaces  upon  any 
Appeal  before  them,  there  to  be  had^  concerning  the  ee^- 
tiement  of  any  poor  person,  or  upon  any  proof  before  them 
there  to  be  made,  of  notice  of  any  such  Appeal  to  have 
been  given  by  the  proper  officers  to  the  churchwardens  or 
overseers  of  any  parish  or  place  (though  they  did  not  after* 
wards  prosecute  such  Appeal)  diall,  at  the  same  ^quarter 
sessions,  order  to  the  party,  in  whose  behalf  audi  Af^peal 
shall  be  determiaedt  or  to  whom  such  notice  did  appear  to 
have  been  given,  such  costs  and  charges  in  the  law,  as  by 
the  said  justices^  in  their  diaeretion,  shall  be  thought  most 
reasonable  and  just,  to  be  paid  by  the  diurch wardens,  over* 
5eers,  or  any  other  person  against  whom  such  Appeal  shall 
be  determined,  or  by  the  person  that  did  give  such  notice; 
and  if  the  person  ordered  to  pay  such  co^ts  shall  live  oat  of 
the  jurisdiction  of  the  said  court,  any  justice  where  sjodi 
person  shall  inhabit^  shall,  upon  request  to  him  made,  and 
a  true  copy  of  the  order  for  the  payment  of  such  costs,  pro- 
doced,  and  proved  by  some  crediUe  witnesses  upon  oath, 
by  warrant  under  his  hand  and  seal,  cause  the  money  meit- 
tioned  in  that  order  to  be  levied  by  distress  and  sale  of  the 
goods  of  the  person  who  is  ordered  to  pay  the  same,  and  if  "" 
BO  such  distress  can  he  had,  he  shall  comosit  such  pecaon 
to  the  common  gaol  for  twenty  days.'^ 

And  by  9  Geo.  I.e.  7.  ^'  If  the  court  shall  determine  in  Maintenance, 
fevoer  of  die  appellaat,  that  such  poor  person  was  unduly 
removed,  then  tlw  same  quarter  ^session  shall  award  to  such 
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appellant  ao  much  money,  as  shall  appear  to  have  been 
jreasonably  paid  by  the  parish  or  places  on  whose  bdialf 
such  Appeal  was  made^  for  the  relief  of  such  poor  penon, 
between  the  time  of  such  undue  removal,  and  the  determi- 
pation  of  such  Appeal ;  the  said  money,  so  awarded,  to  be 
leoovered  in  the  same  manner,  as  costs  and  charges  upoa 
an  Appeal,  according  to  the  8  &  9  Will.  3." , . 

And  the  court  (^  R  R.  will  grant  a  mandamus  to  the 
sessions  to  allow  those  costs,* 

Most  of  the  provbions  contained  in  these  various  statute 
have  indeed  been,  to  a  considerable  degree,  incidentally 
treated  o^  in  anterior  pages  relative  to  the  seiilements  of  the 
poor,  preliminary  to  the  consideration  of  the  nature  of 
Appeals  generally ;  but  it  was  considered  necessary,  to  in- 
troduce them  here  in  a  connected  point  of  view,  as  much  of 
what  remains  to  be  noticed  referable  to  Appeak  arising  oat 
of  the  other  purposes  of  the  poor  laws,  viz.  the  maintenance 
and  removal  of  paupers,  depends  upon  the  general  design  of 
them  collectively,  as  much  as  upon  the  particular  expres- 
sions in  them  individually. 
SMfODBble  With   respect  to  the   reasonable  notice^   directed   by 

*^^^'  9  Geo.  1.  in  cases  of  orders  of  removal,  much  has  been 

already  observed.  What  shall  be  deemed  reasonable  notice 
must  be  regulated  by'the  circumstances  of  eadi  particular 
case,  but  alsoj  in  some  degree,  by  the  practice  of  the  court, 
before  which  the  Appeal  comes ;  for  it  is  incident  to  every 
court  to  lay  down  such  certain  rules  for  its  own  proceed- 
ings, as  will  afford  the  most  general  accommodation  to  its 
suitors ;  to  which  rules,  therefore,  such  suitors  are  bound 
to  pay  a  general  obedience. 

And  although  reasonable  notice  may  not  have  been  given, 
the  session  cannot  for  this  quash  (he  order  of  removal:  it  is 
only  a  ground  for  adjourning  the  jippeaL  Thus  in  Tr. 
10  Geo.  1.  I  he  session  quashed  an  order  of  justices,  and 
assigned  for  a  reason,  "  that  there  was  not  due  notice  given 
of  the  Appeal/*  pursuant  to  the  statute  9  Geo.  1.    But  by 

the  court :  '*  The  order  of  session  must  be  quashed,  because 

-  ■■■  ■        .    I  »■ 
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due  notice  not  being  given  was  no  reason  to  quash  the  order 
of  two  justices,  though  it  mi^ht  be  a  reason  to  adjourn  the 
Appeal.'*  ♦ 

Neither  can  sessions  refuse  to  receive  Appeals,  on  th^ 
ground  that  due  notice  was  not  given ;  for  the  notice  relates  . 
only  to  the  hearing^,  and  not  to  the  receiving  the  Appeal. 
Indeed  they  are  bound  to  receive  an  Appeal  against  an 
order  of  reuiovalf  although.no  notice  h^  been  given,  f 

And  after  receiving  it,  if  tliey  are  satisfied  that  notice 
sufficient  for  trial  could  not  have  been  given,  they  may  respite 
the  hearing;  but  of  that  sufficiency  sH  sessions  are  to  judge. 
As  where  an  order  was  made  on  the  26th  of  November, 
and  executed  on  the  28th :  the  appellants  attended  the  next 
quarter  session  held  on  the  ISth  of  January  following,  and 
moved  the  court  for  leave  *^  to  lodge  the  Appeal,  and  to 
respite  the  hearing  thereof,''  to  the  then  next  general  quar- 
ter session.  The  following  entry  was  made  by  the  session : 
*^  For  88  much  as  it  appears  to  this  court  that  there  has 
been  suf&cient  time  since  the  removal  of  the  paupers  for 
the  appellants  to  give  notice,  and  come  prepared  to  tiy  this 
App^  at  this  session,  and  no  cause  shewn  why  they  did 
not  proceed  accordingly ;  it  is  ordered  that  the  motion  for 
lodging  the  same,  and  respiting  the  hearing  to  the  next  quarter 
session^  be  rej^ted"  The  court  of  B.  R.  were  of  opinion, 
'^  that  the  justices  had  not  acted  wrongs  for  the  motion  was 
in  effect  to  adjourn  the  Appeal ;  and  it  was  evidently  the 
intention  of  the  parties  not  to  enter  the  Appeal,  unless  the 
court  would  adjourn  it :  the  justices  ar^  to  judge  of  the 
reasonableness  of  the  time;  and  in  some  counties  they 
estabUsh  a  rule,  regulating  the  time  of  notice;  here  it  appears 
that  the  order  of  removal  was  executed  on  the  28th  of  No- 
vember, so  that  there  was  suf&cient  time  for  the  appellants 
to  give  notice,  and  to  come  prepared  to  try  it;  and  the 
justices  who  are  to  judge  of  this  thought  so." — Mandamus 
refused.^ 

Notwithstanding,  however,  that  sessions  have  the  power  Court  of  B.  R. 
of  exercising  a  discretion  respecting  the  reasonableness  of  {"oriai^urisSii-  - 

.    lion. 

•  Foley,  261.  f  7  E.  R.  54g.  J  3  T.  R,  15Q. 
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podces,  it  must  be  a  sound  discretion,  and  they  may  not 
exercise  it  capriciously ;  for,  as  was  said  in  one  case  by 
Lord  Ellenborough,  C.  J.,  "  The  Court  of  King's  Bendi 
have  a  kind  of  visitatorial  jurisdiction  over  them,  by  which 
they  will  correct  the  errors  of  justices/'  * 

Oreneen  of  As  was  recently  observed  on  another  occasion,  the  courts 
the  poor.  ^f  quarter  session  having  no  original  jurisdiction  in  die 
appointment  of  overseers  of  the  poor,  they  can  exercise  do 
authority  over  the  matter,  but  by  Appeal,  and,  therefore^ 
with  that  part  of  the  subject  alone,  have  we  any  concern 
here. 

Their  jurisdiction,  through  the  medium  of  an  Appeal, 
over  the  appointment  of  overseers,  extends  to  those  ap- 
pointing, as  well  .as  to  those  appointed ;  for,  by  the  statutes, 
in  which  originates  the  whole  system,  it  is  said,  that  if  ani/ 
person  shall  be  aggrieved  by  the  determination  of  the  jus- 
tices, he  may  appeal  to  tlie  sessions/'  f 
Whomaj  ITje  person  appointed  may,  therefore,  appeal,  and  the 

grounds  of  such  Appeal  generally  are,  that  the  party  is 
either  in  too  high,  or  too  low,  a  situation  of  life,  to  be  the 
object  of  the  statute,  or  that  there  is  some  objection  arising 
out  of  the  sex,  or  other  personal  circumstances,  of  the  in- 
dividual. 

The  parishioners  also,  under  the  same  description  of 
*^  any  persons  aggrieved,"  may  appeal,  on  account  of  the 
unfitness  of  the  person  appointed  by  the  justices.^ 

Of  the  statutes  relative  to  this  subject,  that  of  Eliz.  directs 
appeals  to  be  only  **  to  the  quarter  sessions,''  generally; 
that  of  Geo.  2,  **  to  the  next  general,  or  quarter,  sessions." 
It  is  by  no  means  settled  that  the  latter  is  a  repeal  of  the 
former^  statute,  respecting  the  restriction  of  time  for  an  Ap- 
peal^  but  in  proceedings  under  the  stat.  of  Geo.  2.  sufficient 

«  lOE.  R.404. 

t  43  Eliz.  c.  S^^A mended  by  17  Geo.  8.  c.  38. 

X  See  Pract.  Expos.  tUte^  Podt^  OvMSBEts  of,  MDt.  1. 

§  Rex  T.  Justices  of  Dorsetshire,  E.  R.  ^00. — Uowerer^  tbou^  it 
was  said  in  this  instaDce,  by  I^rd  E11enborough»  C.  J.,  that  it  was 
not  settled,  that  one  was  a  repeal  of  the  other,  there  are  some  strong 
cases  to  sliew^  that  such  is  the  general  uodcrsiandiDg.  especiaUy  Ba 
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ej^pbmation  has  been  already  given  of  the  interpretation. of 
the  word  "  nexty 

At  all  events,  costs  can  only  be  obtained  in  proceedings 
under  the  latter  statute. 

The  rate  itself  presents  the  most  frequent  source  of  ap-  The  rate  for 
peal,  on  tbeground  of  its  illegalUyt  irregularity^  or  iiiequalky.  ^^ow,  ^ 

1st.  As  to  illegality,    A  rate  is  illegal  in  its  origin  and  iwepdity. 
foundation,  which  is  made  for  unlawful  purposes,  or  which 
18  made,  or  allowed,  by  persons  not  having  jurisdiction  or 
competent  authority. 

2dly»  As  to  irregularity.    That  is  when  a  rate  is  made,  Irregnlaritj. 
and  allowed,  by  the  proper  parties,  and  legal  in  its  com« 
inencement,  but  by  some  omission  in  its  progress  is  ren- 
dered invalid* 

Sdly.  As  to  inequality.  A  rate  may  be  unequal  in  loeqaaiity. 
taany  ways.  By  rating  all  persons  liable  to  be  rated,  bat 
not  in  due  proportions;  by  wholly  omitting  to  rate  some 
who  ought  to  be  rated;  or  by  rating  property  which  is  not 
the  subject  of  a  rate,  as  well  as  by  omitting  to  rate  pro- 
perty which  is  legally  liable  to  be  rated.  All  of  which  are 
sufficient  grounds  of  Appeal. 

Of  these  in  their  proper  order.  The  foundation  of  all 
parochial  rating,  is  in  the  statute  of  43  Eliz.  c.  2. 

By  that  statute  **  the  church-wardens  and  overseers  of 
the  poor  of  every  parish,  or  the  greater  part  of  them,  shall 
with  the  consent  of  two  justices,  (1  Qu.)  dwelling  in  or 
near  the  parish,  or  division,  raise  weekly,  or  otherwise  (by 
taxation  of  every  inhabitant,  parson,  vicar,  and  other, 
and  of  every  occupier  of  lands,  houses,  tithes  impropri* 
ate,  propriations  of  tithes,  coal-mines,  or  saleable  under- 
woods, in  the  parish,  in  such  sums  of  money  as  they  shall 
think  fit),  a  convenient  stock  of  flax,  hemp,  wool,  thread, 
iron,  and  other  necessary  ware  and  stuff,  to  set  the  poor  on 
WiMrk;  and  also  money  for  the  relief  of  the  lame,  impotent, 
old,  blind,  and  others,  being  poor  and  not  able  to  work ; 
and  also  for  the  putting  out  of  poor  children  apprentices, 
and  to  do  all  other  things  concerning  the  premises. 

▼.  Coode,  1  Bott.  e35.^Rex  t.  Micklefield,-^ald,  Ca.  507.^R.  v. 
Atk'ms,  4  Term  R.  IS. 
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**  And  the  mayors,  bailifis,  or  other  head-offioen  of 
every  town  corporate  and  city,  being  justices  of  peace, 
shall  have  the  same  authority  within  their  jurisdiction,  u 
justices  of  the  peace  of  the  county." 

Also  by  13  and  14  Car.  2.  c.  12,  which  authorizes  jus- 
tices to  appoint  separate  overseers  in  place*  that  cannot 
have  the  benefit  of  43  Eliz.  c.  2.  <<  The  justices  of  peace 
within  the  said  counties  shall  have  like  powers  to  nuse  and 
levy  moneys,  and  to  execute- all  other  acts  within  everj 
township  or  village,  as  b  aj^inted  for  them  to  do  within 
any  parish." 

And  by  17  Geo.  2.  c.  3,  *^  The  church-wardais  and 
overseers  and  other  persons  authorised  to  take  care  of  the 
poor  in  every  parish  or  place,  shall  give  public  notice  in 
the -church  of  every  rate  for  the  relief  of  the  poor,  allowed 
by  the  justices,  the  next  Sunday  after  the  same  is  allowed, 
and  no  rate  shall  be  valid,  so  as  to  collect  the  same,  unlesi 
nich  notice  shall  have  been  given.*' 

By  17  Geo.  2.  c.  38,  "  Overseers  of  the  poor  within 
every  township  or  place  where  there  are  no  church-wardens 
shall  execute  all  the  acts  and  powers  concerning  the  relief 
of,  or  relating  to,  the  poor,  as  church^wardens  and  over- 
seers may  do  by  this,  or  any  former  statute  concerning  the 
poor. 
Appeal.  ^  And  if  any  person  shall  be  aggrieved  by  any  assess- 

ment, or  shall  have  any  material  objection  to  any  person 
being  put  in,  or  left  out  of,  such  assessment,  or  to  the  snm 
charged  to  any  person  or  persons  therein,  be  may,  giving 
reasonable  notice  to  the  church-wardens,  or  overseers,  ap 
peal  to  the  next  session  for  the  county,  riding,  division, 
corporation,  or  franchise;  but  if  reasonable  notice  be  not 
given,  then  they  shall  adjourn  the  appeal  to  the  next  qnar- 
ter  session  after  ;— provided,  that  in  all  corporations  or 
franchises  not  having  four  justices,  the  Appeal  may  be  to 
the  next  general  or  quarter  session  for  the  county,  riding 
or  division,  wherein  such  corporation  or  franchise  is 
situate. — And  on  all  appeals  from  rates,  the  justices  shall 
amend  the  same  in  such  manner  only  as  shall  be  necessaiy 
for  giving  relief  without  altering  such  rates  with  respect  to 
other  persons  mentioned  in  the  same ;  but  ii^  upon  App^ 
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from  the  whole  rate,  it  shall  be  found  necessary  to  set  thd 
same  aside,  then  they  shall  order  a  new  rate  to  be  made : 
and  they  may  award  reasonable  costs  on  either  side. 

*^  And  copies  of  all  rates  made  for  the  relief  of  the  poor  copies  of  ntci 
shall  be  entered  in  a  book  to  be  provided  by  the  church-  *®  ^^  ^*j*^  "^ 
wardens  and  overseers,  who  shall  take  care  that  siich  co-  App«aii. 
pies  shall  be  entered  within  fourteen  days  after  all  Appeals 
from  such  rates  are  determined,  and  shall  attest  the  same 
by  putting  their  names  thefeto ;  and  all  such  books  shall  * 

be  preserved  by  the  church-wardens  and  overseers,  or  one 
of  them,  whereto  all  persons  assessed,  or  liable  to  be  as- 
sessed, may  resort,  and  diall  be  delivered  over,  from  time 
to  time,  to  the  succeeding  church-wardens  and  overseers  as 
6oon  as  they  enter  into  their  offices,  and  shall  be  produced 
by  them  at  the  general  or  quarter  sessions,  when  any  ap- 
peal is  to  be  heard/' 

By  41  Geo.  S.  c.  28.     The  difficulties  which  were  found  Pmceeiiagi 
to  arise  from  the  partial  amendment  of  rates,  instead  of^^^^^"^ 
quashing  them  entirely,   are  remedied  by  enacting  thitt,  only*  *^ 
"  Where  this  mode  takes  place,  the  monies  actually  assessed  ^ 
upon  other  persons  than  the  parties  w^hose  proportion  has 
been  thus  altered  on  Appeal,  shall  be  recoverable  in  the 
same  manner,  as  if  there  had  been  no  such  Appeal,  and 
shall  be  deemed  as  payment  on  account  of  the  next  efiec- 
tive  rate ;  that  the  monies  ordered  to  be  assessed  upon  any 
person,  shall  be  recoverable  in  like  manner  as  if  they  had 
originally  been  so  inserted  in  the  assessment;  and  if  any 
person's  name  shall  be  ordered  to  be  struck  out,  or  his  as- 
sessment to  be  lowered,  that  such  extra  sum  as  he  shall 
have  paid  over  and  above  what  was  right,  shall  be  return- 
ed by  the  overseers,  with  all  costs,  charges,  and  expences 
occasioned  by  such  persons  having  paid  or  been  required 
to  pay  the  same,  recoverable  on  refusal  by  distress,  and  all 
such  means  as  the  poor  rate  assessment  may  by  law  be  re- 
covered. 

"  All  notices  of  Appeals  to  be  in  writing,  and  served  Notices  of  Ap- 
upon  two  or  more  of  the  churcli-wardens  and  overseers ;  P**^ 
tuch  notice  to  specify  the  particular  grounds  of  Appeal, 
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end  no  other  gronndy  unless  by  consent  of  parties  to  be 
gone  into." 

Taking  a  general  view  of  these  statutes  then  together,  as 
ferming  a  system,  we  hare  to  examine  die  three  objectioDs 
of  illq^lity,  irrq[;ularity,  and  inequality,  in  the  execntion 
of  them,  premising  only  a  few  remarks  on  the  technical 
interpretation  of  some  expressions  in  these  sti^utes,  which 
are, 
No  rate  till         1st  That  next  session,  with  respect  to  commencemeRi  of 
aUowe^.         reckoning,  means,  tiexi  after  aUowanoe,^  for  it  is  no  rate 
till  it  has  been  allowed,  and  therefore  till  then  the  other 
interpretation  of  the  word  next,  which  has  before  been  ex- 
plained, is  not  applicable. 
A^inurned  ^dly,  That  an  adjourned  se8si<m  may  take  cognizance  of 

tcMioo.  ^  Appeal,f  and  may  adjourn  again  before  they  give  judg- 

ment* f 
Nampt  to  be        ^dly,  That  the  notice  of  Appeal,  when  it  is  on  account 
•pecified  in  ^  of  particular  persons  being  omitted,  &c.  must  q)ecify  those 
particular  persons  by  name :  for  otherwise  it  would  be  nei- 
ther a  notice  of  Appeal  against  the  rate  generally,  nor 
against  the  rate  for  partiality  as  to  inMviduals.§ 
Xo  coits  uDiefs     4thly,  That  the  power  given  to  the  sessions  to  award 
bceo^»rd!^    costs,  presupposes  the  Appeal  has  been  entered,  and  deter- 
mined, and  therefore  unless  such  have  been  the  caae^  al- 
though expences  may  have  been  incurred  in  preparing  a 
defence,  none  can  be  f^ven.  || 
niegaiity  for-      A  rate  must  necessarily  be  illegal,  which  is  made  in  con- 
ther  explained,  ^radiction  to  the  provisions  of  the  statute  which  ordains  it. 
Therefore  a  rate  made  as  for  a  parish,  or  a  vill,  which  is 
neither  one,  nor  the  other;  or  which  is  made^  or  allowed, 
by  persons  not  having  the  authority  which  is  q[>ecified  by 
the  statutes ;  or  which  professes  to  be  made  by  a  greater, 
or  a  less,  number  of  persons,  than  that  to  which  the  sta- 
tutes have  restricted  the  number  of  officers ;  is  no  rste  st- 
all, and  cannot  be  enforced  by  mandamus,  or  by  any  other 
legal  process ;  for  if  the  source  be  bad  ab  initio,  that  which 

•  4  T.  R.  1«.  +  7  T.  R.  107.  X  «  Batt  7^0. 

$  1  Bott.  874.  II 8  Bott  71^7. 
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flows  from  it  ciomot  be  efficienl,*  as  appears  by  a  teeenC 
case^  Mich.  55  Geo.  S,  which  was  that  of  two  sub* 
standal  householders  having  been  appointed,  bjr  two 
justicesy  overseers  of  a  certain  district  which  had  only  lately 
becoBoe  inhabited)  but  which  was  become  populous,  and 
appeared  to  stand  in  need  of  such  a  description  of  officera. 
The  proceedings  were  removed  by  certiorari  into  B.  B. 
upon  affidavit ;  and  the  court  unhesitatively  decided,  that  lA 
order  to  support  such  appointment,  it  must  distinctly  ap« 
pear  that  the  piaoe  for  wluch  it  is  made,  is  an  ancient  viU  or 
township,  defaclo.f 

So,  if  the  purpose^  for  which  the  rate  professes  upon  the 
face  of  it  to  be  made^  be  unlawful^  it  is  sufficient  ground 
for  resisting  it. 

A  poor's  rate  can  only  be  made/or  the  relief  tf  the  poor^  a  poor's  rate 
it  thei^fore  cannot  be  made  to  reimburse  former  overseers ;  ^"^^  for  the 
for  an  overseer  is  not  bound  to  lay  out  money  before  he  has  relief  of  eke 
received  it  by  a  rate. — This  was  established  in  Tawney's  ^^^' 
case,  HiL  2  Jinn. — Tawney,  being  an  overseer  of  the  poor, 
laid  out  his  money  for  their  relief,  and  was  turned  out  of  his 
office  before  the  end  of  the  year,  by  which  means  he  lost 
the  opportunity  of  making  a  rate  to  reimburse  himself. 
Upon  this  he  obtained  a  mandamus  directed  to.  the  church* 
wardois  and  overseers  to  make  a  rate  to  reimburse  him, 
and  it  was  argued,  that  there  could  be  no  such  chaige, 
neither  by  tlie  common  Ia.w,  nor  by  the  statute.  By  Holtf 
Ch.  X  '^  We  cannot  order  the  parish  nor  overseers  to  make 
a  rate  to  raise  money  to  reimburse  an  overseer,  but  only 
to  raise  money  for  Uie  relief  of  the  poor,  nor  can  they 
make  a  rate  otherwise.  The  act  of  parliament  is  expressly 
so,  and  must  be  pursued.  An  overswr  is  not  bound  to  lay 
out  roonqr  till  he  has  it;  if  be  does,  he  must  make  a 
new  rate  &r  the  relief  of  the  poor,  and  out  of  that  he  may 
retain  to  pay  himselE  Tawney  should  have  done  so ;  he 
trusted  where  he  needed  not  have  done  it;  he  has  not  pur* 
sued  the  means  the  statute  gave  han ;  and  we  cannot 


•  1  Barr.  R.  445,  446. 
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lieve  him.''    And  by  the  whole  court,  *<  The  memdanms 
lies  not."* 
Prospec(if«         And  if  the  overseers  make  an  assessment  for  the  rdief 
■^*-  of  the  poor  for  six  months  prospectively,  and  a  person 

rated  think  it  objectionable  on  that  ground,  be  may  appcel 
to  the  quarter  sessions ;  and  it  has  been  generally  laid  down 
by  the  court  of  B.  R.  that  a  proapeccive  rate^  from  three 
months,  to  three  months,  was  on  the  whde  the  moat  con- 
venient method  of  rating.f 
^^^  ^*^'^°"  A  rate  may  have  a  legal  commencement,  but  be  render* 
mu  ed  inefficient  in  its  progress  by  the  omission  of  some  form 

directed  by  the  statutes.  Therefore,  if  a  poor  rate  be  not 
published  in  the  church  on  ike  next  Sunday  after  it  hath 
been  allowed  by  the  Justices,  it  is  a  nullity,  and  pajrment 
under  it  cannot  be  enforced,  although  it  has  not  been  ap- 
pealed against  at  the  sessions :  and  Lord  Kenyon,  Cb.  J. 
said,  ^^  it  was  a  radical  defect  in  the  rate  itself,  which  no- 
thing could  cure/'  t 
lBei|aniUy  To  make  a  rate  which  shall  not  be  liable  to  the  impotatioD 

fkiiaedr^*  of  inequality,  every  person  liable  must  be  rated ;  and  «tus/ 
be  rated  in  proportion  to  his  property;  and  every  desertion 
of  property  must  be  comprehendetl  in  the  rate,  which  law 
and  usage  have  determined  to  be  rateable. 

The  interpretations  of  law  and  usage  can  only  be  col- 
lected fi*om  a  succession  of  determinations,  on  each  dispn- 
table  point  as  it  arose.  The  inhabitancy ^  and  occupancy^  of 
the  persons  rateable,  have  made  two  of  the  most  important 
divisions  of  the  general  subject;  the  nature  of  the  property 
rated,  the  other* 
Sales  of  rmt*  It  is  said  by  '<  Dal  ton,  that  the  most  reasonable  way  of 
^*  taxing  land,  is  according  to  the  pound  rate;  and  where  s 

personal  estate,  as  goods,  money,  or  the  like,  is  taxed,  it 
ought  to  be  in  the  same  proportion  as  the  lands;  viz.  the 
value  of  every  iOOL  at  5  per  cent,  per  annJ*^ 

But  the  rent  of  houses  or  lands  is  no  standing  role  for 
making  a  poor's-rate,  for  circumstances  may  difier. 

•  Salk.  3/>7.— I  Doug.  R.  j  i(5.    f  8  Mod.  R.  10--6  T.  R.  580. 
J4T.R.368.  §.nah  c.7a. 
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And  the  JQstices  cannot  make  a  standing  rate ;  for  if  it  be 
just  at  first,  it  may  not  be  so  after,  for  lands  may  be  im- 
proved,* » 

Neither  is  an  assessment  according  to  the  land  tax  good ; 
—for in  a  case,  HiL  2  Geo.  1,  where  a  poor's  rate  was  made 
according  to  the  land  tax  ;  it  was  objected  to  as  not  being 
an  equal  taxation,  becaufi^  the  personal  estate  in  the  public 
iunds  was  not  chai^geaUe  to  the  land  tax,  but  that  it  is  to  the 
poor's  tax.     The  whole  court,  for  that  reason,  set  it  aside.t 

And  the  justices  in  session  are  the  proper  judges  of  the  Jasticei  the 
proportion  or  equality  of  poor's  rates ;  therefore,  in  a  case,  TV.  ^f  cStlalUyr* 
19  Geo.  3,  the  court  refused  a  mandamuSy  directing  them 
to  insert  the  names  of  particular  persons  in  a  poor's-rate, 
upon  affidavit  of  their  sufficiency,  and  being  left  out  to  pre- 
vent their  having  votes  for  pariiament  men,  ^*  for  that  the 
remedy  was  by  Appeal,  and  this  court  never  went  further 
than  to  oblige  the  making  the  rate,  without  meddling  with 
the  question  who  is  to  be  put  in,  or  left  out,  of  which  the 
parish  officers  are  the  proper  judges,  subject  to  an  Appeal.  % 

But,  if  it  clearly  appear  upon  the  face  of  the  rate  itself, 
or  by  the  circumstances  disclosed  by  the  justices  on  which 
they,  proceeded,  that  the  assessments  are  unequal,  the  court 
will  quash  the  rate.§ 

And  the  occupier  of  a  house,  or  of  an  estate,  ought  to  be  Rateaccordiag 
rated  according  to  its  full  value  with  all  its  improvements,  ^^  ^""  *■'"'• 
aud  not  according  to  the  price  which  he  may  have  paid 
for  it,  without  taking  into  account  the  value  of  the  improve- 
ments. || 

And  the  lessee  of  lands  ought  to  be  rated  according  to  Criieria  of 
the  present  value  of  the  lands,  if  the  same  have  become  of  ■^^^'°C' 
greater  annual  value  than  the  rents  reserved  by  the  leases.** 

Certain  occupiers  of  lands  appealed  to  the  quarter  ses^ 
sion  against  the  poor's-rate^  setting  forth  in  their  notice  of 
Appeal,  among  other  objections,  that  the  Tate  was  unequal 
and  partial,  because  tenements  and  farms,  consisting  of 

*  2  Salk.  526,  t  Foley,  1?.  t  ^  Str.  1£69. 

f  Cald.  Ca.  93.-6  T.  R.  154.  X  6  T.  R.  154. 
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houses,  land«,  or  grounds^  were  in  such  rate  or  assessment 
charged  and  assessed  ]  d,  in  the  pound,  and  cottages  or 
dwelling  houses  at  only   three  farthings  in  the  poond; 
Tiihereas  such  cottages  or  dweUing  houses  ovghi  to  have  been 
rated  and  assessed  on  a  par  with  tenetnentsand  lands  at  Id.  k 
the  pound.    Upon  hearing  this  appeal,  the  session  quashed 
the  whole  rate,  and  ordered  a  i^w  and  eqaai  assessment, 
stating  the  following  case  for  the  opinion  of  the  court— 
*<  That  it  was  proted,  on  hearing  the  Appeal,  that  the  rale, 
was  made  with  the  above  distinction  as  to  lands  and  cot- 
tages; that,  from  the  year  1 735  to  1 776,  a  constant  distincdoa 
bad  been  observed  in  imting  houses  and  lands,  the  fonner 
having  always  been  rated  in  less  proportion  to  their  rei^ 
than  the  latter ;  that  the  land  in  general  is  burtbened  with  no 
particular  cbai'ges  that  arenot  incident  to  landin  general;  but 
that  both  lands  and  houses  are  subject  to  the  usual  nepairs  and 
taxes  generally  incident  toeachrespectively.'' — Theprocced- 
ings  having  been  moved  by  certiora:lrt^  the  case  was  argued  io 
court  above,  and  in  support  of  t^e  order  of  session  it  was 
said,  that  in  this  parish  there  yfere  circumstances  which 
well  warranted  an  equal  assessment  on  each  species  of  pro* 
perty ;  and  it  wais  suggested,  that  ninc'^tenths  of  the  burthen 
of  the  poor  arose  from  the  houses. — By  Lord  Mansfield. 
^  There  can  be  no  general  rule  as  to  the  proportion  be- 
tween lands,  and  houses.    It  must  depend  on  particular 
local  circumstances.    There  are  no  circumstances  stated  in 
this  case  to  shew,  that  houses  ought  to  be  rated  lower:  and 
if  what  is  suggested  be  true,  that  is  a  strong  circumstance 
the  other  way. — The  objection  unavoidably  goes  to  the 
whole  rate ;  four  it  is  made  thr&ughout  by  a  rule  and  pro- 
portion which  the  justices  thought  wrong;  and  therdbre 
they  could  not  amend,  and  could  do  nothing  but  quash  the 
whole." — The  order  of  session  confirmed.* 

We  now  come  to  consider  the  last  point  alone,  viz.  Ifhs^ 
persons,  and  property  are  liable  to  be  rated* 
What  penotti       These,  we  see,  are  described  by  the  statute  to  be  '^  Ererj 
Hiibier***'*^     vif^bitantj  parson,  vicar,  and  other ;  and  of  every  occupieT 

•  Cald.  Ca.  105. 


APPEALS.  625 

■ 

of  lands,  houses,  tithes  impropriate,  &c.  coal  mines,  or  sale-' 
able  underwoods  in  the  said  parish."  So  that  irihabUana/t 
occupation,  and  localUy,  form  the  foundalions  of  rateability ; 
and  the  rate  ought  to  be  made  according  to  the  visible  es^ 
tate  oi  the  inhabitants,  both  reali  ond  personal ;  but  none  is 
to  be  taxed  to  contribute  to  the  relief  of  the  poor  in  one 
place,  on  account  of  the  estate  he  has  elsewhere  in  any 
other  town  or  place^  but  only  in  regard  to  the  visible  estate 
he  has  in  the  town  where  he  is  rated ;  and,  as  has  been 
frequently  said  by  the  court,  where  personal  property  is 
rated,  it  must  be  local  visible  property  within  the  parish. 

But  although  a  person  dwell  in  another  parish,  yet  in 
whatever  parish  he  has  lands  in  his  own  proper  possession^ 
''he  is  there,"  says  Lord  Coke,  ^*ln  law  a  parishoner;  for  the 
place  where  he  lies,  sleeps,  or  eats,  does  Hot  make  him  a 
parishoner  there  only;  but  as  he  occupies  lands  elsewhere, 
that  makes  him  also  elsewhere  a  parishoner  as  to  this  pur- 
pose; for  if  he  should  not  be  charged  for  those  lands  which 
he  himself  occupies,  then  no  person  would  be  charged  with 
the^n,  and  it  might  happen  thdt  a  person  who  inhabits  in  one 
town,  might  occupy  the  greatest  part  of  the  lands  lying  in 
another,  for  which  no  rate  could  be  obtained.'' 

And  if  a  man  use^  only  part  of  a  house,  he  is  to  be  con*     « 
fiidered  as  in  the  occupation  of  the  whole,  and  rated  ac<* 
cordingly,  although  the  rest  be  unoccupied.* 

It  seems  that  no  persons  whatsoever,  or,  |it  least,  no  sub-  Places  dedi- 
jects,  are,  in  respect  of  their  landed  property,  so  privileged,  gcr^ce  Vuw 
as  to  be  exempt  from  this  contribution.     Neither  are  any  pubUc 
places  exempted,   unless  as  being  appropriated  to  some 
pablic,  or  charitable,  or  religious  purposes.t 

Thus,  it  [has  been  adjudged,  that  a  b%shop*s  palace  is 
rateable,  because  there  can  be  no  prescription  against  the 
payment  of  this  tax.t 

So  a  corporation  seised  in  fee  of  lands  for  their  own  profit, 
are,  (within  the  meaning  of  4S  Eliz.  c.  2.)  inhabitants  or 

•  4  T.  R.  447*  t  CaW.  Ca.  159, 
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occupiers  of  such  lands;  and  in  r^pect  thereof  liable,  h 
their  corporate  capaci^)  to  be  rated  to  the  poor** 

Royal  palaces  in  the  occupation  of  the  royal  family,  are  m 
deed,  by  particular  provision,  not  rateable  to  the  poor 
yet  servants  occupying  separately  house  and  land  belongin- 
to  the  crown,  whether  they  pay  for  the  same,  by  renty  oi 

hy  service,  are  rateable,  f . 

So,  if  the  scite  of  ^  palace  be  demised  to  a  subject,  for  \ 
certain  permanent  interest,  the  grantees  that  occupy  it  an 
rateable  for  such  property  to  the  poor;  for  when  the  publk 
purposes,  which  constitute  the  great  ground  of  exempticc 
are  no  longer  answered,  the  property  no  longer  retains  thi 
privilege.  J. 

So,  also,  the  ranger  of  a  royal  park  is  rateable  to  tbe 
poor  for  inclosed  lands  in  the  park,  yieldinj^  certaiu  profits 
but  not  for  the  herbage  and  pannage  (which  is  the  surpluis^ 
above  the  sufficient  pasture  of  the  game  therdu),  whici 
yields  no  profits.  $ 

But  stables  rented  by  the  colonel  of  a  regiment  of  hcnt 
by  order  of  the  crown,  for  the  use  of  the  regiment,  are  oc: 
rateable  to  the  poor ;.  for  neither  the  possession  of  the  cro«> 
or  of  the  public,  are  liable,  and  th^  stables  thus  used  xcc^ 
be  considered  as  in  the  occupation  of  the  public.  |l 

These  instances  are  sufficient  to  shew  what  is  to  be  ccr- 
sidered  pubUc  property,  or  property  dedicated  to  public  pur*  i 


•  Cow|>.  R.  79. 

f  Cald  Ca.  1.— The  precise  interpretation  of  the  term,  royal  pakn 
to  the  best  of  the  compiler's  knowledge,  has  never  yet  come  in  <\\ 
in  the  superior  courts,  therefore  there  it  no  decided  case  00  the  tubjcctj 
but  he  hazards  a  conjecture,  from  the  general  bearings  of  die 
criminations  admitted  on  questions  connected  with  the  subject* 
no  mansions  but  such  as  have  been  appropriated  for  tbe 
dence  of  the  actual  monarch  for  the  time  leing,  come  within  that 
cription,  and  are  comprehended  among  tbe  exceptions  to  theliabititj 
being  rated.  The  reason  of  this  interpretation  appears  to  hioi  to 
obvious :  they  constitute  a  portion  of  the  pubHc  property,  all 
assigned  for  the  personal  accommodation  of  the  sovereigp. 
}  Cald.  Ca.  153.       §  8  H.  BUck.  Rep.  265.      ||  2  T.  H  37?- 
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poses,  and  therefore  exempt  from  public  burthens; — where* 
ifore,  in  addkiori  t6  wliatliUs^be^it  a'dvanbed,  it  is  srdfiicient 
to  remark',  on   that'  partfctilar'  VieW'df  iM'  subject,  that,  Bnuiiplei  of 
where  the  commanding  officer  in  baijracks  had  distinct  ap-  mUes^yieidfng 
partraents  allotted  him,'  one  iii  particuldr  for  transacting  P«'*Y*«  emola- 
the  business  of  the  *  regiment,  and  the  others' fitted' up  for 
the  accommodation  of  himself  arid  family  who  resided  ^'ere 
with  hW,  containing,  among  others^  kitchen^  tUashrhouse^ 
and  coacfjL'house^  iogeth&r  with  a  stable^yafd  and  garden;  ihe 
latter  were  held  rateable  to  the  podr,  but  the  former^  ex- 
empted. •  •-  • 

And  where  persons  have  been  appointed  to  the  manage^ 
ment  of  charitable  institutions,  the  premises  asisign^  for 
their  habitation,  if  constituting  patt  of  their  emoliiifaenty 
have  been  considered  in  the  same  light.'  .   •  ^  - 

In  other  cases,  upon  the  general  principle^  that  whatever 
yields  profits  Is  rateable,  chapels  and  meeting' hdiisles'  hkve 
beeii  held  so,  where  they  yielded  profit  by  letting  out  the 
pews,  or  hj  any  other  means. 

This  question  was  fully  considered  in  some  very  modem 
cases,  and  the  general  doctrine  before  laid  dbwn,  defini- 
tively established.  The  only  ground,  on  which  li&bility  to 
be  rated  was  strenuously  called  in  question,  was,  th&t,  al- 
though a  great  profit  was  made  of  the  deats,  Sec.  by  trustees, 
in  whose  hands  the  property,  and  interests  connected  with 
it,  were  placed,  the  expences  of  obtaining  preachers,  &c. 
had  exceeded  the  receipts.  But  the  court  observed,  '*  that 
the  sums  expended  on  preachers,  &c  were  voluntary  pay- 
ments io  the  first  place,  not  necessary  deductions,  but  that 
be  that  matter  as  it  might,  the  property  was  in  its  own 
nature  of  a  rateable  description,  and  profit  upon  it  passing 
through  the  hands  of  the  trustees,  must,  according  to  the 
universal  principle,  be  rateable/'* 

For  in  all  such  cases  the  two  great  considerations  which  BeaeAcial 
must  decide  the  question  of  rateability,  are,  whether  there  ^^^f^^ 
be  an  occupation,  and  that  a  beneficial  one.    The  whole  sub- 
ject, so  far  as  regards  this  point,  appears  to  be  compre- 
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bended  in  what  was  said  by  the  court  of  B.  IL  in  one  case, 
which  was  that  of  a  female  appointed  to  take  care  of  a  house 
of  industry,  but  haYing  no  distinct  apartment  for  any  pur- 
pose of  personal  convenience.  They  said,  *'  the  queslion  is, 
Whether  this  person^  so  acting  as  a  servant,  is  to  be  rated 
to  the  poor,  as  the  supposed  occi^ier  of  this  house? 

'*  Now  if  it  be  sufficient  to  live  in  the  house,  it  might  i> 
well  be  said  that,  where  a  person  having  a  coach-house,  or 
a  laundry,  at  a  small  distance  from  the  mansion-bouse, 
permits  the  coachman  to  live  in  the  one,  or  the  dairy-maid 
in  the  other,  these  servants  should  be  considered  as  the 
occupiers  of  these  tenements,  so  as  to  be  rated  for  thon. 
A  person  so  situated  is  only  a  servant,  and  not  an  occvpie. 
either  in  the  l^al,  or  common,  acceptation  of  the  wonl 
The  legislature  only  meant  that  benejicial  occupiers  ahoolc 
be  rated;  therefore  upon  this  principle  it  is  that,  where  a 
profit  arises,  of  whatever  nature^  the  institution  may  ie,  tk 
party  benefited  shall,  in  proportion  to  the  advantage  b 
derives,  be  assessed  to  the  poor.  But  where  the  occupatioB 
is  not  a  beneficial  occupation,  there  is  nothing  whereon  tk 
rate  can  attach."  * 

Thus  much  for  that  string  of  cases  which  reg^  anoc' 
cupancy  that  is  undisputed,  coupled  with  a  loc^ty  that  ii 
ascertained,  but  with  some  ambiguity  respecting  the  tere 
nfficolHri  *^  beneficial  occupation.'^  We  now  come  to  those  where  tt: 
ra^ctiog  locality  becomes  a  question  of  controversy,  either  with  J 
view  to  the  property  to  be  rated,  or  to  the  mode  of  rating 
it  The  subject  is,  indeed,  susceptible  of  still  further  sub- 
division, and  much  variety  of  discrimination ;  but  the  pi^ 
fessed  design  of  the  work  restricting  it  to  the  discussion  o^ 
principles,  and  a  small  portion  only  of  practical  illustration 
applicable  to  ordinary  occasions,  it  will  allow  of  little  more 
than  a  mere  enumeration  of  items  which  are  comprehended 
under  the  term  "  rateable  property  J* 

The  statute  itself  places  lands^  honsesy  tithes^  coaUmvmi 
and  saleable  underwoodsj  beyond  controversy,  simpIjcoD- 
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fidered  as  such,  without  any  adventitious  circumstances 
annexed  to  their  occupation,  to  make  their  rateafbility 
doubtful. 

Under  the  term  landj  every  thing  arising  immediately 
out  of  land  has,  by  construction,  been  considered  rateable. 
Thus,  lime-works,  potter's  clay-pits,  stone  quarries,  land 
covered  with  water  and  yielding  a  profit  in  tolls,  in  ^sh,  in 
a  dockj  or  in  any  other  manner,  not  exclusive  of,  but  con- 
nected with,  the  land;  mineral  springs,  arising  out  of  the 
land  and  occupied  with  any,  the  smallest  portion,  of  the  • 
land ;  are  all  rateable^  becltuse  the  land  is  the  Inundation 
of  their  rateability.* 

A  person   renting  a  quantity  of  land,  together  with  a  Land.  WM 
mineral  spring  thereon  arising,  at  a  gross  yearly  rent,  was  ttode/this 
held  rateable  to  the  poor  in  respect  of  the  whole  of  such  term  by  con^ 
rent,  though  in  fitct  the  annual  value  of  the  land,  tndepen- 
dent  of  the  springf  is  only  in  the  proportion  of  two  to  eight 
of  the  reserved  rent ;  for  the  profits  arising  firom  the  spring 
are  to  be  considered  as  part  of  the  produce  of  the  land.    It 
was  the  case  of  Rex  v.  Miller,  Tr.  17  Geo.  3.  and  it  ap- 
peared that  the  defendant  was  a  lessee  of  certain  lands, 
containing  about  four  acres  with  buildings  thereon,  and  a 
certain  well  of  mineral  water  thereout  arising,  called  the 
Cheltenham  Spa,  at  the  yearly  rent  of  one  hundred  pounds; 
that  the  lands  and  buildings  thereon,  independent  of  the 
well,  were  of  the  annual  value  of  about  twenty  pounds ; 
that  the  rent  for  the  mineral  water  is  eighty  pounds ;  that 
ihe  profits  of  this  mineral  water  to  the  lessee,  arise  from  the  . 
sale  thereof  and  the  company  resorting  thereto^  which  is 
very  various  and  uncertain ;  and  that  the  lessee  was  rated 
for  the  premises  at  five  pounds,  which  is  equal  to  a  rate  of 
one  hundred  pounds  per  annum  for  lands  in  the  said  parish. 
—Lord  Mansfield.     *^  Nothing  can  be  plainer  than  the 
present  case.  This  Is  not  a  rate  upon  the  profits  of  the  well, 
but  upon  four  acres  of  lapd,  let  to  the  deiGsndant  at  one 
hundred  pounds  a  year ;  and  the  value  rises  partly  from  the 
boildmgs,  and  partly  from  the  spring  that  produces  the 

*  2  Pract:  Expos.  653. 
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miiieral  watery  therefore  the  pro6ts  of  the  spring  are  part 
of  the  produce  of  the  land,  and  as  such,  I  am  de&rlj  of 
opinion,  it  ought  to  be  rated."* 
TnHi  of  m  The  .toUs  of  a  sluice  on  a  naviirable  river  were  held  liable 

to,  be  rated  in  the  case  of  Rex  y.  Cardington,  Ea.  17  Geo. 
3^  In  this  case  it  appeared  that  Ashley  Palmer,  Esq.  was 
Beise<}  in  fee  of  the  right  of  nftvigation  of  that  part  of  the 
river  Ouze^  which  lie^  between  Eritli  in  the  county  of 
Huntingdon,  and  the  town  of  Bedford;  and  of  all  the  tolls 
payable  for  the  carriage  of  coals  and  other  commodities 
upon  that  part  of  the  navigation.  That  he  hath  power  tu 
c^ect  juices  and  staunches  for  keeping  up  the  water  asd 
carrying  on  the  navigation ;  and  that  the  said  tolls  are  paid 
for  passing  through  every  sluice;  i^nd  in  a  different  rate  for 
different  sluices.  That  several  sluices  had  been  erected, 
and,  In  particular,  one  sluice  across  the  said  river  in  the 
parish  of  Cardington,  at  which  the  toll  is  three-pence  per 
chaldron  or  load  weight.  That  Mr«  Palmer  did  not  reside 
in  the  parish  of  Cardington,  nor  has  be  any  person  resident 
§t  that  sluice  to  receive  the  tolls ;  but  that  the  tolls  for  that 
sluice,  were  received  at  Barford,  or  Eaton.  That  neither 
T^X*  Palmar,  nor  any  of  the  former  proprietors,  were  as- 
sessed to  the  poor's  rates  for  their  sluices,  or  for  the  tolls 
or  profits,  but  they  have  been  for  many  years  assessed  to 
the  land  tax.  That  the  parish  had  lately  assessed  Mr. 
Palmer  to  the  poor's  rates  for  the  said  sluices. — The  court 
decided]^  that  these  tolls  were  rateable:  and  therefore 
affirmed  the  rate.f  > 

The  question  was  again  decided  in  a  case  of  Rex.  v.  Sir 
Arch.  Macdonald  and  others,  the  50th  of  Geo.  3,  in  tbe 
judgment  on  which  it  was  said  by  Lord  EUenborough,  C.  X 
^^  Tolls  are  not  rateable  per  se,  but  when  connected  and 
rated  conjunctively  with  real  and  substantial  property, 
situated  in  the  parish,  as  yielding  profit  there  by  means  of 
tolls,  they  are  a  proper  object  of  rating  within  the  act  of 
Elizabeth."  t 

Mich.  52  Geo.  S.    The  corporation  of  Bath  had  been 

' ' ' •■ — ^i 
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assessed  to  the  relief  of  the  poor  in  the  parish  of  Lufuxymb^  Springs  aod 
and-Wiioomhj  as  occupiers  tf  certain  springs^  and  reservcits 
in  that  parish,  of  which' they  were  the  proprietors  under  a 
special  act  of  parliament,  for  the  purpose  of  supplying  the 
city  of  Bath  with  water:  of  this  water  the  said  corporation 
made  a  clear  annual  profit  of  six  hundred  pounds,  by  its 
distribution  within  the  dty  q/*Bath,  The  question  (which 
came  before  the  court,  upon  a  special  case  from  the  sessions) 
was  where  the  said  corporation  were  liable ;  whether  for  the 
whole  in  the  parish  where  the  reservoirs  welie  situated, 
which  produced  ultimately  these  great  emoluments,  or  for 
the  whole  in  the  parish  where  such  emoluments  were  im- 
mediately received,  or  whether  rateable  in  any  equitable 
proportion  in  the  different  parishes* 

The  substance' of  the  judgment  t)y  Lord  EHenbonmghj 
C.  J.  was  as  follows : 

**  The  corporation  of  Bath  cannot  be  charged  as  inhabit" 
ants  of  the  parish  of  Lyncomb'and'fVidcoTnb,  and  therefore, 
if  rateable  at  all  under  the  statute  of  EUz.  must  be  so  as 
occupiers  of  some  one  of  the  descriptions  of  property  in  that 
act  They  iare  occupiers  of  the  reservoirs,  wherein  they  are 
authorized  by  law  to  collect  the  water,  and  such  reservoirs 
are  within  the  legal  description  of  land;  one  of  the  descrip- 
tions of  rateable  property  in  the  statute  o(Eliz,  It  is  equally 
unquestionable  that  they  constitute  visible  property  in  the 
parish  where  situate. 

"  But  the  whole  of  their  emolument  does  not  arise  in  this 
single  parish ;  ibr  those  intermediate  ones,  in  which  the 
pipes  that  conduct  this  water  from  the  reservoirs  to  the  city 
are  laid,  are  of  course  contributory  to  the  profits."  After 
these  preliminary  observations,  his  lordship  said,  **  there 
were  no  adequate  materials  before  the  court  whereon  they 
could  decide  in  how  many  parishes,  and  in  what  proportions 
respectively,  the  corporation  otBath  ought  to  be  rated,  but 
that  they  were  decidedly  of  opinion  that  the  rate  before  them 
in  which  the  corporation  of  Bath  had  been  charged  for  the 
whole  of  their  profits  in  the  parish  q/'Lyncomb-and- Widcomb 
was  bad,  and  must  be  quashed**^ 

•  R.  V.  Mayor  of  Bath,  14  E.  R.  609. 
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In  confonnUy  with  these  were  the  following  very  re- 
cent cases,  determined  since  the  former  edition  of  this 
work. 
ImoA,  of  which     Appeal  against  a  poor  rate  for  the  liberty  oi Little  AmweU^ 
▼aiue  la  im-      hy  the  Governor  and  Company  of  the  New  River^  chaiging 
proved  by  a     them  in  respect  of  land  in  their  occupation  in  Chadwell 

•priBg,  may  be  »-.!,«,.  «  11  *  , 

imied  to  Che  Mead.  The  session  confirmed  the  rat^  but  stated  a  case 
Im^roTed **"  ^^'  ^®  opinion  of  the  court.  It  was  extremely  long  in^/brw, 
▼aiae,aithougb  ou  account  of  the  descriptions  of  the  course  of  the  river,  &c 
X'^e'^T'  but  in  substance  only  raised  a  single  (Question,  viz.  whether 
the  land  do  not  the  said  land,  ^ich,  without  the  spring  and  not  covered 
profitir der'iTed  ^^  water,  would  not  be  worth  more  than  five  pounds/^ 
from  the  tpriog  armumf  and  which  yields  no  profit  to  the  company  in  tbe 
pmrt  become  liberty  of  ^iRit^eU,  may  by  law  be  rated  in  respect  of  tbe 
^"'iih  ^h  ^^  land,  the  land  and  the  water  together  being  of  tbe 
thelaadlici,    value  at  which  it  is  rated,  viz.  three  hundred  pounds^ 

In  support  of  the  rate  R.  v.  MiUer  {Cowp.  R.  619)  R.r, 
Parrot  (5  Term  R.  593)  and  R.  v.  Bath  Corporation  (14  East. 
R.  609),  were  relied  on ;  and  the  Court  said  they  could  nol 
distinguish  this  case  from  the  first-mentioned  of  those. 

Lord  EUenborougkj  C  J.  after  many  observations  on 
minute  points  of  difference  between  this  and  the  previotu 
eases,  said,  *^  Here  is  land  covered  with  water  enclosed  io 
a  basin,  which  fitlls  within  the  legal  description  of  land,  and 
though  a  portion  of  the  profits  is  derived  from  pipes,  through 
which  it  is  distributed  to  other  places,  yet  it  is  found  tbsi 
the  water  has  a  certain  ascertained  value  at  the  fountain-bead; 
and  it  is  enough  to  ascertain  the  local  value  of  the  property 
without  inquiring  whether  it  yields  a  return  on  the  spot. 
The  only  case  which  has  been  pressed  upon  us  against  this 
rate  is  R.  Sulcoats  (12  East.  R,  40);  but  that  does  not  appljf 
because  there  the  persons  rated  were  merely  servants  of  the 
public,  and  received  no  benefit,  and  had  no  divisible  funds 
in  their  hands,  either  fis  trustees,  or  having  any  beneficial 
interest  themselves.  In  the  case  of  R,  v.  Bath  tbe  veij 
decision  assumed  the  rateability  of  the  water  where  it  vas 
impounded,  and  the  whole  question  turned  on  the  propor* 
tion  of  rate  in  one  pari^sh  out  of  many,  not  on  theliabilit; 
to  be  rated  for  the  water  at  all  to  the  parish  in  which  it  A^^ 
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ro6e.  The  session  has  come  to  a  right  decisioir,  inasmuch 
as  the  property  is  Ipcally  valuable  in  the  parish  where  it  is 
rated,  although  that  value  be  derived  from  extrinsic  cir- 
cumstances, and  although  the  profits  are  actually  received 
elsewhere." 

Grose  and  Le  Blanc,  Judges,  likened  the  profit  derived 
from  this  water  conveyed  to  a  distance  before  any  profit  was 
actually  received,  to  com  grown  on  land,  or  bricks  dug 
out  of  land,  and  converted  into  a  saleable  state  in  another 
parish,  and  said  that  ^  they  had  only  to  decide  on  the  rate* 
ability  of  the  property,  the  quantum  of  rate  being  a  question 
entirely  for  the  justices  in  session,  and  there  could  be  no 
doubt  of  the  rateability ;  they  were  bound  by  the  case  of 
R.  V.  Miller:' 

Bailey,  J.   said    *^the  fallacy  in  those  who  contended 
against  the  rate  wholly  consisted  in  applyiug  to  land  a  rule  ^ 
applicable  only  to  the  incorporeal  property  of  tolls,  which- 
exist  as  local  visible  property  in  the  parish  where  they  ac- 
crue, and  before  they  can  be  rated  they  must  exist  as  a  toll. 
But  this  is  a  rate  on  land  situate  in  the  parish  where  rated. 
This  is  not  a  rate  on  the  profits  themselves,  but  on  the  land 
they  occupy,   from  which  they  are  derived.    It  does  not 
follow  that  they  are  not  also  rateable  in  other  parishes- 
through  wbich  pipes  convey  this  water,  but  that  is  a  question' 
of  proportion  with  which  the  court  above  has  nothing  to  do. 
There  is  a  beneficial  occupation  of  land  in  Little  AmwM 
decidedly  liable  to  be  rated.''     Order  confirmed.* 

The  defendant  was  rated  to  the  relief  of  the  poor  of  fVest^  Leaie  of  a 
hury  in  the  county  of  Ohucester  *'for  a  fishery:'    He  ap- Jjjj^f'/'*"* 
pealed  to  the  session,  and  a  special  case  was  made  for  the>n^nor,  where 
court  above.     It  was  argued  exceedingly  at  length,  and  as  '||,^t  ^hT^\  of 
the  chief  justice  observed,   in  giving  judgment,  "  with  a**"*"^""^" 
display  of  great  industry  and  learning,''  with  reference  tOmaoor,  coo* 
particular  local  customs,  and  to  the  meaning  of  particularity? "■*"**''■" 

.  .  *^         '^  aa  locorpofeal 

expressions  in  the  grant  (for  it  was  originally  a  royal  grant  bereditameot, 
of  the  manor  with  its  appurtenances),  as  well  as  the  appli-il^^iiliJ!^*Jj 
cation  of  those  customs  and  terms  to  the  subject  matter  of  be  rated  to  the 
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poorasa^oc-  ihfi  QfifiGal^    Bat  the  case^  after  alli  so  fiur  as  it  can  be 

Z«h  nm  a"**'  g^ffcwUy  usfjful  to  justiccs,  r^lved  itself  into  a  narrow 

rnideiit  pccu-  coiupass«    The  monor,  all  its  rights,  members,  and  appur- 

^**''  tenances  therqto  belonging,,  and  all  that  (me  Jishtry  of  the 

halves  and  Imlvendoles  with  the  fishings  called  Unlawater, 

.  with  the  appurtenants  to  the  halves  due  and  accustomed  within 

the  river  Severn^  ^c»  {the  tvoris  on  which  the  question  arose) 

were  granted  by  King  Charles  L^to  Robert  Lord  Cary  and 

Yi\»  son,  Henry,  and  their  heirs  For  ever.   Lord  Carey,  afler- 

ward^  Earl  of  Monmoth,  and  his  son,  granted  the  said 

manor,  and  all  its  appurtenances  mentioned  in  the  said  grant, 

to^Jobn  Ypu^g.    Young  demised  to  one  Rush  for  a  thou- 

swd  years  one.  fourth  of  all  those  Jishings  of  the  halves  and 

halvendoleSf  &c«  {following  the  words  of  the  grants  and  a 

certain  portion  of  all  royal  fi3hes  to  be  taken  within  a  certain 

limit,  with  certain  exceptions  introduced  in  this  demise) 

reserving  certain  rents  therein  specified. 

The  present  appellant  claims  this  fishery  with  ^^  ^^^  rights 
and, privileges  derivi^tively  from  this  Ypun^,  the  first  lessee. 
The  session  confirmed  the  rate;  and.  the  material  iacts, 
which  might  be  supposed  to  have  influenced  their  determi- 
QatioQ,  were,  that  the  appellant,  in  the  exercise  of  his  right 
of  fishery,  generally  used  nets,  which  were  laid  on  the  beach, 
or  bed  of  the  river,  varying  the  situation  as  the  current  of 
the  river  changes  by  the  shifting  of  the  sand;  and  sometimes 
they  affix  one  end  of  the  pet  tp  a  pole  stuck  into  the  bed  of 
the  river*  The  question  was  whether  the  appellant,  who 
w(a«  not  a  resident,  was  liable  to  be  rated  in  respect  of  this 
'  fiahery  rented  under  the  circumstances  stated. 

The  arguments  chiefly  insisted  upon  in  support  of  the 
oirder  were^  Ist.  That  it  is  probable  the  term  "  halves  and 
balvendoles"  denote  a  conveyance  of  some  portion  of  the 
seit,  viz.  the  right  of  the  lord  over  one  half  of  the  soil  of 
ihQ  river  (^d  in  support  of  this  explanation  was  cited  Lord 
Hale,  de  jure  maris,  1  Hargrove's  Xmw  Tracts^  34).    2dlj. 
That  a  demise  of  all  bis  fishings  is,  like  a  grant  of  all  a 
mw's  woods,  and  passes  the  soiL    Sdly.  That  a  reservation 
of  rent  necessarily  imports,  that  there  is  something  manor- 
able  out  of  which  it  is  to  i^ue,  sipd  t9  which  the  party  may 


AI>P£ALS.'  6«5 

have  recourse  to  (listraih,  which  cannot  be  by  the  grant  of  •         % 
a  mere  incorporeal  right    4thly.  That  the  demise  of  royal ^ 
fishes  18  evidence  that  the  soil  bf  the  river  was  parcel  of  the 
nianor,  atid  consequently  passed  to  the  lessee  by  the  demise;  • 
for  he  that  hath  wreck  of  the  sea,  or  royal  ^sh^  infra  man^ 
riunij  it  is  to  be  presumed  has  the  shore  as  part  of  the  manor, 
for  otherwise'  he  could  not  have  the  fish ;  so  that  if  he  grant  '- 
the  fish  to  another,  he  grants  the  shore  also. 

The  court,  in  giving  judgment,  lamented  <*  that  the  • 
session  had  not  given  some  explanation  of  the  provincial- 
terms  halves  and  halvendoles  ;  but  taking  the  case  as  it  stood, 
it  was  impossible  to  consider  these  words  otherwise  than  as' 
conveying  something  territorial,  which  construction  is  con« 
firmed  by  the  appelL&nt  having  been  in  the  constant  exercise 
of  landing  nets  on  the  shore^  and  fixing  them  to  poles  in 
the  bed  of  thie  river.  The  session  has  confirmed  the  rate^ 
and  it  having  been  their  province  to  draw  conclusions  from 
the  evidence,  if  any  were  to  be  drawn,  it  is  sufficient  if 
enough  be  stated  to  support  their  conclusion.  Order  con« 
firmed,"  • 

T.  53  Geo.  3.    A  comply  were  rated  to  the  relief  of  the  Water  work 
poor  of  tlie  township  of  Spotlandy  in  the  county  of  Lancaster,  ^^ntl^il^ 
for  and  in  respect  of  the  trunks  and  pipes,  ^o.far  the  convetj'^  the  poor  for 
once  of  water  belmging  to  the  company,  situate  and  being  J^in'pfp,.? 
fixed  in  the  ground,  and  the  profits  thereon  arising  within  without  any 
the  township.    On  appeal  the  session  confirmed  the  rate,  ''*^'^®  "• 
and  stated  a  special  case. 

It  was  admitted  in  argument,  that  the  case  of  the  Bath 
Corporation  (ante,  p*.  631)  must  govern  this,  unless  the  dif> 
ference  of  two  circumstances  made  a  difference  in  the  con^ 
6truction  of  the  statute,  ^hich  difiT^rence  was,  that,  in 
that  case  the  company  had  reservoirs  upon  the  land,  oA  * 
this  they  had  hone,  but  a  bare  avenue  to  convey  the  water 
through  pipes  in  the  land  of  otherd.     For  this  case  also,  not  ^ 

only  the  commissioners  are  empowered  to  lay  mtdn  pipes, 
but  the  inhabitants  to  lay  pipes  to  their  respective  homed 
from  the  main  pipes;  so  that  it  was  contended  each  of 

*  it.  V,  Ellis,  1  M.  S  S.  65i. 
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•        those  inhabitjants  ought  to  be  assessed  as  an  occopier  of 
land  pro  tatUo. 

The  court  however  was  of  opinion,  that,  on  the  fist  point 
there  was  no  distinction  to  be  made  between  the  case  of  a 
reservoir  of  a  certain  number  of  yards  square,  and  a  main 
pipe  o(  so  many  inches  diameter.     The  question,  involved 
in  the  second  point  maile,  is  a  collateral  one,  viz.  whether 
the  inhabitants  of  the  houses  are,  or  are  not,  rateable ;  but 
the  rate  is  on  the  main  pipe,  not  on  the  collateral  ones* — 
Order  confirmed.*^ 
Oum4  under         The  doctrine  evolved  from  this  succession  of  determina- 
^ed^cifcma.  ^Q^g^  by  anterior  judges  of  the  court  of  B.  R.  has  been 
recently  confirmed  in  its  prominent  features^   under  the 
authority  of  a  new  Chief  Justice,  in  a  case  wherein  it  was 
not  indeed  the  principal  question  before  the  court;  but  in 
the  course  of  the  judgment  on  which  it  was  adopted.     The 
principal  question  arose  on  the  construction  of  two  local 
acts  of  parliament  for  the  making  of  two  canals,  which  two 
canals  were  afterwards  incorporated  by  a  third,  and  the 
whole  subsequently  regulated  as  to  the  management^  by  a 
Jburth  act  of  parliament.      The  great  question  for  the 
court  of  B.  R^  as  transmitted  by  the  quarter  session,  was 
the  construction  to  be  put  upon  the  last-mentioned  of  these 
statutes,  as  it  bore  reference  to  the  mode  of  ratings  pointed 
out  by  one  of  the  anterior  ones ;  the  judgment  on  this 
point  is  not  material  to  the  present  enquiry;  but  in  pro- 
nouncing it.  Abbot,  C.  J.  commences  by  saying,  '^  By  the 
case  sent  to  us  it  appears,  that  the  canal  was  made  under 
the  authority  of  an  act  of  parliament^  which  made  no  ex- 
press provision  for  exempting  the  canal  from  parochial 
assessments ;  it  followed  therefore  by  law,  thai  the  canal  was 
rateable  according  to  its  improved  value:  the  inhabitants  of  the 
several  parishes  through  which  it  passed  had  a  right,  had  a 
vested  right,  to  have  it  so  rated, "  &c.  &c« — Best,  J.  added^ 
*<  The  company,  who,  for  several  years  have  made  con- 
siderable profits  by  this  .canal,  cannot  now  seek  an  exemp- 
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tion  from  the  charges  which  the  law  imposes'  upon  them.  ^ 
The  parishes  through  which  it  runs  have  a  vested  right  in 
having  the  company  rated  according  to  its  produce,  and  we 
cannot  divest  them  of  this  right,  but  by  the  authority  of  clear 
and  unequivocal  words  of  the  legislature,  commanding  it  so 
to  be  done-*** 

So  late  as  Nov.  I,  1819,  in  a  case  R.  v.  Milton,  argued 
before  the  judges  of  B.  K.  at  Seijeant's  Inn  Hall,  the  prin« 
ciple  of  all  the  foregoing  cases,  respecting  the  unrateability 
of  tolls,  per  se,  and  the  rateability  of  the  profit  of  water 
artificially  conveyed,  were  confirmed. 

A  question  was  made  Tr.  53  Geo*  9.  whether  certain  hord*»  toll  of 
lessees  under  a  lord  of  a  manor,  of  his  right  to  lot  ^i^^^^^ 
free  share  of  all  calamine  raised  within  tlve  rrumOTj  bat  not 
occupying  any.  buildings^  or  land,  nor  resident  in  llie 
parish,  are  liable  to  be  rated,  in  respect  of  such  profits,  aa 
beneficial  occupiers.  The  Somersetshire  session  thought 
they  were.  Lord  Ellenborough,  in  giving  the  judgment 
of  the  court,  said,  ^'  the  demise  was  a  demise  of  a  specific 
portion  of  the  produce  of  the  landy  or  in  other  words,  land 
itself  free  from  all  risk  and  uncertainty.  The  whole  is  raised 
by  the  labor  of  adventurers,  and  when  raised  the  lord  is  en- 
titled to  his  share,  which  he  demises.  It  is  not  a  mere  rent, 
or  money  payment,  not  a  personal  right,  but  part  of  the 
produce  of  the  earth.**  To  which  Bailey,  J.  added  that 
'^  the  lord  himself  would  have  been  liable  if  he  had  not 
demised  his  share  of  the  produce,  and  he  could  not  dis- 
tinguish this  from  the  case  of  granting  a  share  in  the 
land."*  t 

On  the  other  hand,  it  has  been  decided,  in  several  cases,  Rights  coii. 
that  the  casual  profits  of  a  manor ;  tolls  per  se^  and  not  J^'^t  wSfo^ 
attached  in  any  w^ay  to  land ;  a  mere  right  of  way  over  land,  oui  of,  land* 
without  any  interest  in  the  land  itself;  a  drain,  producing 
no  beneficial  interest ;  &c.  are  all  not  rateable  property. 

Thus>  the  defendant  was  rated  to  the  poor  in  respect  of 
certain  way-leaveSy  or  liberties  of  passage^  over  certain  lands 
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in  the  township- of  Harraton^  Durbaroi  r(?nted  by,  him  for 
t  conveying- and  carrying  bis.poals  worke4.  out  of  his  coal- 
mines and  collieries  in  WaH?ridge  to  the  river  Wear,  and 
there  lodging  the  same  in  his  staith  till  they  are  put  into 
keels  or  lighters,  and  carried  down  the  said  river  to  the 
port  of  Sunderland,  in  the  said  county,  to  be  there  put  on 
shipboard,  at  the  yearly  rent  in  the  whole  of  752/.  4>5.  be- 
ing the  amount  of  what  he  paid  annually  for  such  way- 
.  leaves  or  liberties  of  passage  to  the  several  owners  of  the 
Iwds  through  which  the  same  way-leaves,  or  liberties,  of 
passage  are  granted.      On  the  appeal^  the  session    con- 
.firrn^  the  rate,    subject  to  the  opinion  of  the  court.— 
\  Ashurt,  J.  ^^  It  cannot  be  said  that  the  defendant  was  an 
.  occupier  of  any  thing;  for  all  that  he  has  is  a  concurrent 
,  iright  given  him  of  making  use  of  this  way-leave,  at  so  much 
per  ton,  for  all  the  coals  that  he .  should  qarry,  wlilch  is 
.  nothing  more  than  a  purchase  of  the  liberty  of  carrying 
every  ton  of  coals.    This  defendant  has  only  a  bare  licence^ 
and  in  respect  of  such  licence  he  is  not  liable  to  be  rated." 
-^BuUer,  J.  "  This  is  only  a  bare  right  of  passage^  which 
is  an  easement,  and  not  a  grant  of  the  profits  of  the  land. 
.    And  it  is  admitted  that,  if  it  be  only  an  easement,  it  is  not 
the  subject  of  a  rate ;  if  he  were  rated  for  this,  it  would  be 
a  double  rate.     In  the  case  of  tolls,  it  is  not  he  who  pays, 
but  he  who  receive  the  toll,  that  is  rated.     Great  incon- 
veniencieft  would  result  from  rating  every  way-leave ;  for  if 
a  neighbour  were  to  give  a  right  of  passing  over  his  £eld 
merely  put  of  friendship,  and  no  rent  were  paid  for  it,  such 
liberty  of  passage  would  not  be  the  subject  of  a  rate,  be- 
cause the  land  can  only  be  rated  in  the  hands  of  the  occu- 
pier; but  if  he  were  to  make  an  advantage  of  it,  as  such  it 
may  be  rated  in  his  hands."  *     But  where  the  party  has  the 
exclusive  possession  of  the  soil  over  which  the  waggon- way 
passes,  he  may  be  rated  to  the  poor's  rate  as  the  beneficial 
occupier. 
Conjoint  rmte       ^  rate  was  made  upon  certain  trustees  under  a  will  of 
'  one  Brown,  for  2000/.  annual  rent,  paid  by  a  certain  Mine 
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Company,   for  knd   in  respect  of  the  leiad '  mines,  and  omr  of  whici 
other  minerJEiIs  and  fossils,  (<^oaIs  excepted,)'  Within  the  f^ot^betn/* 
parish  of  A.,  and  also  in  respect  of  their  beini;  otvnersy  «°^y  » »"«»«'  on ' 
proprietors,   and  occupiers  of  the  moors,  cotnmons,  and  bad. 
wastes,  within  the  manor  of  A.     Amount  2000/.,   assess- 
ment 150Z.  at  Is.  6d.  in  the  pound.  By  the  court,  *<  This  rate 
is  bad,  because  it  is  a  conjoint  rate  in  respect  of  two  things, 
one  of  which  is  not  rateable.     If  these  trustees  had  been 
rated  in  a  large  sum,  in  respect  of  their  being  owners  and 
occupiers  of  the  moors,  &c.,  perhaps  the  court  might  Hot 
have  entered  into  the  question  of  proportion,  but  here  the 
rate  is  imposed  in  resj^ect  of  two  distinct  things,  the  renif 
and  the  surface  of  the  landy  the  former  of  which  is  not 
rateable.''  * 

The  profits  of  any  thing  attached  to  a  house  are  for  the  Hooms,  what 
purpose  of  rating,  considered  as  part  of  the  house  itself.       der!^^       ""^ 

The  mayor  and  burgesses  of  Gloucester  were  possessed 
of  a  house  in  the  parish  of  St.  Nicholas ;  and,  being  so 
possessed,  erected  a  machine  in  a  street  leading  by  the  said 
house  for  the  purpose  of  weighing  waggons.  The  court 
said,  ^^  It  is  like  the  case  of  the  Cheltenham  Spa.  There 
is  an  extraordinary  profit  arising  fi-om  this  modification  of 
the  enjoyment.  The  only  question  therefore  is,  whether 
a  man  shall  be  rated  for  the  property  he  has  ?  If  a  house 
to-day  is  let  for  SOL  per  annum,  and  to-morrow,  if  turned 
into  a  shop,  would  let  fpr  50/.,  when  it  is  turned  into  a  shop 
it  shall  be  rated  at  60l"f 

And  upon  the  same  principle^  a  house  with  a  carding 
machine  for  manufacturing  cotton,  described  in  the  rate  as 
an  engine-house,  and  both  let  and  occupied  together,  though 
it  did  not  appear  whether  the  engine  was  fixed  to  the 
building,  was  considered  as  an  entire  subject,  and  to  the 
extent  of  their  value  rateable  to  the  poor.  % 

And  in  T.  65  Geo.  S.     Rate  made  for  relief  of  the  Reienraiion  off 
poor  of  Saltwood  in  Kent ;  appeal,  and  rate  confirmed  by  ^^^^  ^^^ 
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lie  home,  part  tfae  session.  Special  case*  A  canteen  in  barracks  was  de« 
for°t^e'pre^  mised  to  one.  Bradford,  by  the  commissioners  of  the  bar- 
niscs,  asap.  rack  board,  for  an  annual  rent  of  15/.  for  the  canteen  aid 
fbe  realty,  and  buildings,  and  for  the  further  sum  of  510/.  per  annunij  Jtur 
the  other  As  for  ^^  privilege  of  using  the  same  as  a  canteen^  and  sellifig  therein 
vileice  to  sell  provisions  and  liquors^  usually  sold  by  sutlers,  with  a  power 
h"V**ud*'l  *t*  ^^  distress  for  the  aggregate  sum.  Personal  chattels,  and 
attempt  to  the  profits  of  trade,  it  appeared,  were  not  rated  in  the 
rat^  for  the  P^^sh.  The  question  was,  "  whether  the  poor  rate  ought 
^hole.  to   be   assessed  on   the  15/.   received  as  the  rent  of  the 

premises  and  their  appurtenances;  or  whether  upon  the 
aggregate  sum  for  which  the  power  of  distress  was  re- 
served ?  " 

In  support  of  the  rate,  it  was  contended,  that  the  whole 
sum  reserved  was  substantially  a  rent,  and  that  the  division 
into  several  partSj^  was  only  a  colour  to  avoid  an  assessment 
upon  the  whole. 

If  Bradford  were  considered  as  exercising  a  public  du^', 
he  did  it  nevertheless  for  his  individual  benefit,  and  was 
therefore  rateable.  And  many  cases  to  tliat  effect  were  cited. 
On  the  other  side  it  was  attempted  to  consider  the  two 
considerations,  for  which  the  rent  was  paid,  as  distinct  in 
their  nature;  one,  the  house,  being  rctal  and  fixed;  the 
other,  the  licence  to  sell,  personal  and  moveable  with  the 
person  wherever  he  goes. 

Lord  Ellenborough  and  the  court  thought  ^<  this  case  of 
the  canteen  like  the  case  of  a  soke  mill^  let  at  a  higher  rent, 
because  it  had  an  exclusive  right  to  the  mueture  of  the 
neighbourhood.  So  this  house  is  made  valuable  by  its 
vicinity  to  the  barracks,  and  the  profit  is  appurtenant  to 
tlie  tenement  on  account  of  its  local  situation.  "  The 
reservation  is  attempted  to  be  made  distributive,  but 
is  one  entire  taking  of  an  entire  thing,  with  the  benefits  in- 
cident to  it;  therefore  rateable,  not  only  in  respect  of  the 
15/.  reserved  nominally  as  rent^  but  of  the  further  sum  of 
510/."    Rate  confirmed.* 
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Tithes,  either  when  retained  in  the  hands  of  the  parson,  Tithc§. 
or  let  for,  a  modus,  are  titheable;  but  if  a  parson  let  all  his 
tithes  to  one  person,  which  person  let  them  again,  to  each 
parishioner  his  own  share,  the  first  lessee  is  then  the  occU" 
pieTy  and  the  person  to  be  rated,  for  they  are  not  to  be 
rated  twice  over,  * 

Coal  mines  are  among  the  descriptions  of  property  enu-  Coal  mines, 
merated  in  the  statute  as  rateable,  and  it  has  been  attempt- 
ed, by  the  argument  from  analogy,  to  make  all  other 
mines  generally  rateable.  This  however  has  been  resisted 
by  the  courts,  which  have  uniformly  decided,  that  coal 
mines  being  rateable  eo  nomine^  according  to  the  letter  of 
the  statute,  stand  on  quite  a  different  ground  from  any 
other.  If  demised  for  a  rent,  they  are  rateable  accordingly 
by  the  statute  (whether  producing  any  profit,  or  not)  and 
rateable  for  profit  beside,  on  the  general  ground,  like  all 
other  property.  But  no  mines  of  other  kinds  are  rateable 
qumi  mine^y  but,  like  all  other  property,  on  their  produce 
in  the  hands  of  beneficial  occupants.  These  positions  are 
iiilly  illustrated  by  the  following  leading  cases,  which  have 
been  confirmed  by  many  others.f 

Plaintiff^  who  had  been  distrained  for  non-payment  of  a  Lead  mines, 
poor's  rate,  and  thereupon  brought  his  action,  was  les- 
see under  the  crown,  of  **  all  mines  of  lead,  with  their 
appurtenance,  within  the  soke  and  wapentake  of  Wirks- 
worth,  with  the  lot  and  cope  within  the  said  soke  and 
wapentake,  under  the  yearly  rent  of  144Z.  The  rate  was 
for  lot  and  cope  at  500L  per  armum.  135.  lOd."  The  duty 
oiloty  payable  to  the  plaintiff  as  lessee  of  the  crown,  is  the 
thirteenth  dish  or  measure  of  lead  ore  got,  dressed,  and 
made  merchantable^  at  all  the  lead  mines  within  the  said 
soke.  The  cope  is  Qd.  for  every  load,  or  nine  dishes  of  lead 
ore,  raised  at  such  mines.  The  said  duties  are  paid  to,  and 
received  by,  the  plaintiff,  without  any  risque  or  expense  in 
working  the  mines:  in  the  year  1775,  the  duties  amounted 
to  the  clear  sura  of  500Z.  but  they  are  uncertain,  and  vary  , 

every  year.      By  Lord  Mansfield  (who  delivered  the  opi- 
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nion  of  the  court) :  **  The  poor's  rate  is  not  a  tax  ov  Ik 
land,  but  a  personal  charge  in  resped  of  the  hnd,  and 
which  is  not  charged  at  all  before  to  the  poor.  Id  general, 
the  fiumer  or  occupier  of  land,  and  not  the  landlord,  is 
liable  to  this  tax ;  for  it  arises  by  reason  of  the  land  in  the 
parish;  and  the  landlord  is  never  assessed  for  his  rent; 
because  that  would  be  a  double  assessment,  as  hb  lessee 
had  paid  before.  Lead-^nines  are  not  within  the  statute  of 
43  Eliz.  c  2.  They  are  in  themselves  uncertain,  and  may 
prove  unsuccessful  to  the  adventurers.  Taxes  therefore 
upon  the  adventurers  would  be  hard,  and  th^  are  excused. 
But  the  person,  (lord,  or  landlord)  who,  in  case  thej  do 
prove  of  valuer  receives  a  stipulated  benefit  from  the  profits 
or  value  of  them,  is  not  excuseable  upon  the  same  ground, 
and  therefore  is  expressly  charged  to  the  land-tax,  as  tbat 
fidls  upon  the  landlord.  He  is  alike  liable  to  the  poor's 
rates,  for  his  vinble  real  property  in  the  parish;  though, 
where  the  poor's  tax  is  a  charge  on  the  lessees,  the  landlord 
does  not  pay  in  respect  of  his  rent.  Where  the  ad?eD- 
turer,  or  lessee  of  the  mine,  pajrs  nothing,  it  is  no  double 
tax  in  any  light ;  because  the  lord  pays,  not  for  that,  wbich 
the  lessee  or  adventurer  is  excused  from  paying  for,  but  the 
lord  pays  for  his  oum.  It  is  not  a  mere  casual  profit,  but  an 
annual  revenue,  if  any^  and  very  different  from  the  casual 
profits  of  a  manor,  which  are  not  annual,  for  there  may  be 
none  for  years.  But  if  the  mine  produces  prq/U  to  the  mtntTi 
the  lonPs  share  is  certain,  armuud,  and  an  annual  rent  b  paid 
for  it  constantly.  The  miner  is  obliged  to  pay  certain  pro- 
portions to  the  owner  of  the  land.  What  reason  then  it 
there  to  exempt  these  proportionable  revenues  ?  It  makes 
no  difierence  to  the  adventurer;  it  does  not  prejudice  or 
benefit  him.  But  as  such  obligatory  payment  is  in  respect 
of  the  land,  die  laud-owner  ought  not  to  receive  it  clearer 
or  neater,  than  any  other  of  his  estate;,  when  he  is  at  do 
trouble,  expense,  or  possible  risk.  Therefore  we  are  all 
of  opinion,  that  the  plaintiff  is  liable  to  be  rated  for  tbii 
property."  • 

*  Cald.  Ca.  U5^— Cowp,  fL  96I  .^See  the  case  of  a  calamioe  auat* 
entt,  p.  637. 
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But  that  the  lessee  of  a  coal  mine  is  liable  to  be  rated.  Coal  mloet  not 
though  he  derive  no  profit  from  the  mine,  was  decided  in  the  S[^tr°' 
case  of  Rex  v.  Parrot  jtnd  others,  Ea«  Tr.  34  Geo.  3.  The 
defendants,  who  were  lessees  of  some  coal  mines,  appealed 
to  the  session  against  a  poor  rate,  which  was  there  con- 
firmed, subjected  to  the  opmion  of  the  court  of  B.  R,  as- 
follows :  The  appellants  held  the  colliery,  for  which  they 
were  rated,  under  a  lease,  which  being  lost,  parol  evidence 
was  given  of  its  contents.     The  lessees  were  bound  by 
covenant  to  work  the  colliery,  and  they  were  bound  to  pay 
to  the  lessors  a  sixth  part  of  the  money  produced  by  the 
sale  of  the  coals,  without  any  deduction  on  account  of  the 
expense  of  working :  it  was  proved  that,  upon  an  average 
of  the  last  three  years,  the  appellants  had  paid  3001/.  1 5s.  7d, 
lo  the  lessors,  as  the  sixth  part  of  the  money  produced  by 
the  sale  of  the  coals  got  from  the  colliery,  during  that  time ; 
that  by  paying  this  to  the  lessors,  and  also  the  expences  of 
working  the  colliery,  the  lessees  had  lost  two  &rthlngs  and 
half  a  &rthing  on  every  ton  of  coals  got  from  the  colliery; 
that  the  colliery  had  always  been,  and  still  was,  a  losing 
adventure  from  the  time  of  it's  being  first  taken  by  the  ap- 
pellants ;  that  they  must  have  known  that  it  would  be  a 
losing  adventure  at  the  time  when  they  took  it ;  and  their 
inducement  for  taking  it  was,  that,  when  they  had  worked 
out  the  coal  in  this  colliery,  they  would  be  able  to  get 
coal  of  their  own,  which  was  adjoining  to  it ;  and  that  tfiis 
was  a  cheaper  way  of  getting  at  it,  than  any  other  which 
they  could  have  adopted.    It  was  admitted,  that  gene** 
ndly  speaking,  coal  mines  are  rateable  under  the  statute 
13  Eliz.  c.  2.  which  expressly  mentions  them ;  but  it  was 
contended  that  this  rate  is  a  tax  on  the  possessors  of 
property  yielding  a  clear  and  visible  profit;  the  words  of  the 
tUtute  being,  ^  according  to  their  ability^*  and  that  ability 
nust  be  estimated  by  actual  profits;  and  in  this  case  it  is 
a^ressly  stated,  that  the  lessees,  so  far  from  receiving  any 
jirofit  whatever,  since  they  have  been  in  the  occupation  of 
hese  mines,  have  actually  been  losers  by  the  adventure; 
hat  according  to  all  the  preceding  cases,  if  any  person 
vere  rateable  here,  it  was  the  landlord  in  respect  of  his 
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rent,  and  not  the  lessees,  who,  it  is  found,  derived  no  profit 
'  whatever,  after  deducting  the  expences  of  the  adventure.— 
By  Lord  Kenyon,  C.  J.  ^^  It  is  said  thdt  this  burthen  is  to 
be  laid  where  the  benefit  arises;  but  that  rule  cannot 
hold  in  a  variety  of  instances  that  might  be  put  Sop- 
pose  a  landlord  make  so  hard  a  bargain  with  his  t^ 
nant,  that  the  latter  derive  no  benefit  from  the  farm, 
must  not  the  tenant  be  rated  to  the  poor?  the  landlord 
certainly  is  not  liable.  This  case  difiers  from  one  of 
Rowles  V.  Gel),  in  this  respect,  which  was  the  case  of  lead 
mines,  710/  rateable  under  the  statute  of  Elizabeth;  and  there 
the  question  was, — Whether,  or  not,  the  lessee  was  rateable 
for  certain  annual  profits,  which  he  received  without  any 
risk  on  his  part  ?  But  here  the  property  is  rateable  under 
the  express  words  of  the  statute  43  Eliz.  c«  2.  It  appears 
in  this  case,  that  there  has  been  a  clear  profit  of  1000/.  1 
year.  The  appellants*  objection  in  this  case  is,  that  they 
have  made  an  unprofitable  bargain  with  the  lessors.  Thai 
we  cannot  examine  into.  It  is  sufiicient  that  they  are  oc- 
cupiers of  rateable  property.*'  * 
Colliery  ex-  In  a  case  of  a  coal  mine  being  worked  out^  and  pro- 

^^  ducing  no  profit  to  any  one,  TiOrd  Ellenborough,  C.J. 

said,  "  Where  the  mine  is  exhausted,  the  subject  mattrr 
pf  profit  is  gone,  although  the  rent,  which  waa  calcukted 
upon  the  probable  average  produce  of  the  whole  term,  may 
still  be  payable.  With  respect  to  the  parish,  the  occupicf 
is  rateable  for  the  concurrent  annual  value  during  the  period 
for  which  the  rate  is  made,  and  when  the  thing  which  be 
occupies  no  longer  affords  such  concurrent  value,  the  sub- 
ject matter  of  rating  is  gone."  \ 
Saleable DDcler-  Saleable  underwoods  are  the  last  species  of  rateable  pro- 
wood,  perty,  designated  byname,  in  the  statute  we  have  been  ex- 
amining; and  it  has  been  determined,  that  they  are  rateable 
annually,  to  the  relief  of  the  poor,  in  proportion  to  their  va- 
lue, though  they  should  happen  not  to  be  cut  down  oftener  tkn 
once  in  twenty-one  years  ;  and  such  property  is,  at  all  times, 
rateable  according  to  the  improvement  in  its  value,  or  in 
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the  rent  which  might  be  fairly  expected  from  it;  for  it  is 
not  necessary,  that  any  of  the  profits  should  have  been  ac- 
tually reaped,  or  taken  away  from  the  property,  during  the 
period  for  which  the  rate  is  made.* 

The  difficulty  of  ascertaining  locality,  which  we  must  Pcreooal  pro- 
have  observed  all  along  to  have  entered  so  materially,  and  ^^^^' 
so  generally,  into  the  consideration  of  rateability,  with  re- 
spect both  to  persons^  and  property ,  constitutes  a  larger  por- 
tion, than  ordinary,  of  the  consideration,  in  determining  the 
rateability  of  purely  personal  property,  as  will  appear  from 
the  following  cases  in  conclusion  of  the  subject.  It  was 
long  a  doubt,  whether  property  purely  personal^  was,  un- 
der any  circumstances,  rateable;  next,  to  what  descrip' 
turns  of  personal  property  the  liability  attached ;  thirdly, 
when  it  was  of  a  transitory  kind,  where  it  became  liable  ? 

In  a  case  of  R.  v.  Andover,  in  the  17  of  Geo.  3.  when  the 
liability  of  personal  property  was  a  question  much  dis- 
cussed, it  was  said  by  Aston,  J.  "  That  there  are  a  great 
many  cases,  which  say  that  local  visible  property  may  be 
rated,  but  the  question  is,  how  it  must  be  dope  ?  Suppose 
it  were  done  by  the  overseers ;  if  notice  be  given  ^o  the 
several  persons  rated,  and  they  think  themselves  over- 
rated, they  have  an  Appeal  to  the  sessions.  So,  if  a  house 
has  been  usually  rated  for  the  house  and  stock  in  trade 
altogether,  the  rate  is  so  specified ;  and  if  the  person  has  an 
objection  because  he  is  mounted  too  high,  on  an  Appeal,  all 
that  is  a  matter  to  be  laid  before  the  justices  in  session,  who 
act  as  jurymen  with  respect  to  the  fact,  and  as  judges  with 
respect  to  the  decision.  Then  the  immediate  point  specified 
in  the  Appeal  is  produced,  and  notwithstanding  the  usage,  if,  Rateable, 
upon  the  general  question,  it  should  turn  out  to  be  the  law 
that  personal  property  is  rateable,  then  it  must  indeed  be 
rated,  though  it  never  was  so  before."  f 

Also  in  another  case,  Mic.  9  Geo.  3. — Lord  Mansfield  How  rateable. 
said,  **  To  be  sure,  personal  property  is  within  the  act  of 
43  Eliz.  c.  2,    and  yet  it  is  almost  impossible  to  rate  it, 
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fi>r   it  'would  be  oompdling    persons  to  discover  their 

Stock  io  trade.      ^nJ  Jn  another  case  the  court  said,  "  The  personal  pro- 
perty and  stock  in  trade,  to  be  liable,  onght  to  be  visible, 
liquidated,  and  ascertained ;   not  casual,  fluctuating,  and 
iincertain."f 
The  fobject  of      Also,  in  Rex  v.  White,    Tr.  32  Geo.  3.  Lord  Kenyon 
the  rateabUiiy  ^^4  ^^^  ^^e  expression  of  Yates,  J.  in  the  last  case  was 
must  be  shown  «  If  personal  property  be  rateable,  it  is  not  to  be  done  at 
random,  and  to  leave  the  party  rated  to  get  off  as  he  can; 
but  the  officer,  making  the  rate,  must  be  able  to  sappoit 
what  he  has  done,  by  evidence ;  and  no  personal  property 
can  be  rated,  but  the  clear  liquidated  surplus."  { 

In  a  case  where  three  persons  were  possessed,  as  co- 
partners, of  stock,  in  the  trade  and  business  of  common 
brewers  and  maltsters,  to  the  value  of  4*000/.  for  no  part  of 
which  they  were  assessed,  the]  session  upon  appeal  had 
quashed  the  rate,  and  ordered  a  new  one.  The  questioo 
coming  before  the  court  of  B.  R.  by  a  special  case,  it  wbs 
decided,  on  its  having  been  the  duty  of  the  session  to  have 
amended,  ttot  quashed,  the  rate;  but  Lord  Mansfield  tool 
occasion  to  say,  on  the  general  subject  of  rating  stock  is 
trade,  that,  *^  in  attempting  to  rate  this  stock,  they  would 
have  discovered  the  wisdom  of  conforming  to  the  practice 
of  not  rating  it.  If  they  had  tried  to  have  amended  it,  how 
would  they  have  rated  this  stock?  Are  the  hops,  and  the 
malt,  and  the  boiler,  to  be  rated  at  so  much  for  each?  or 
is  the  trader  to  be  rated  for  the  gross  sum  which  his  whole 
stock  would  sell  for  ?  If  the  justices  had  considered,  thej 
would  have  found  out  the  sense  of  not  rating  it  at  all;  es- 
pecially when  it  appears  that  mankind  has,  as  it  were,  with 
one  universal  consent,  refrained  from  rating  it ;  the  diffi- 
culties attending  it  are  too  great,  and  so  the  justices  would 
have  found  them/'  § 

But  where  it  has  been  the  usage  in  a  parish^  to  rate  per- 
sons to  the  poor  for  their  stock  in  trade  within  the  parish^ 

•  R.  V,  Justices  of  Canterbury.  f  4  T.  R.  771. 
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there  can  be  no  doubt  but  such  persons  are  liable,  under 
43  Eliz.  c  2f  to,  be  rated  to  the  poor  in  respect  thereof 
Rex.  V.  Hill,  Tr.  17  Geo.  8.» 

Thus,  where,  upon  an  Appeal  against  a  poor's  rate,  the 
session  confirmed  the  same,  and  stated,  that  it  had  been 
usual  and  customary  from  48  Eliz.  **  and  ever  since  the  ex- 
istence of  rates  for  the  relief  of  the  poor,  to  rate  and  assess 
the  inhabitants,  for,  and  in  respect  oi^  their  personal  pro- 
perty or  stock  in  trade,''  it  was  insisted,  in  support  of  the 
rate,  that  an  uninterrupted  usage  and  custom  of  rating  this 
species  of  property,  from  the  very  date  of  the  statute  down 
to  the  present  time,  being  expressly  stated,  this  question 
was  i^o  longer  open  to  argument* — The  order  of  session 
confirming  the  rate,  was  affirmed,  f 

Also,  in  Rex  v.  White  and  others,  Tr.  32  Geo.  3.  it  ap* 
peared  that  a  poor's  rate  for  the  parish  of  St  James,  in  the 
town  and  county  of  Poole,  was  id.  in  the  pound  on  all 
lands,  and  Sd.  for  100/.  of  personalty,  and  that  ^*  it  was 
usual  in  that  parii(h  to  rdte  the  inhabitants  for  their  perso- 
nal property."  According  to  this  proportion,  one  person 
was  rated  for  his  personal  property,  consisting  of  stock  in 
trade  as  a  shopkeeper,  in  the  sum  of  300/.  and  it  was  ad- 
mitted to  be  rateable,  t 

In  the  same  case.  White  was  also  rated  in  the  sum  of  Moaey  out  at 
13,500Z.  for  his  personal  property,  which  consisted  of  cer-  mortgage  of 
tain  ships  or  vessels  in  the  Newfoundland  trade  from  the  j?"**^?l  ®^ 
town  of  Poole,  in  the  said  parish ;  and  of  monies  charged 
on  lands  lying  out  of  the  parish. — By  Lord  Kenyon,  Ch.  J. 
"  In  a  case  in  Bulstrode,  it  was  said,  that  the  rate  should  be 
on  persons  in  respect  of  visible  property,  locally  situated 
within  the  parish.    Then  applying  that  rule  to  this  case,  I 
think  that  the  ships  are  rateable ;  this  parish  is  their  home^ 
and  must  be  so  considered  for  their  register.     But  with  re- 
gard to  the  money  lent  on  real  securities,  I  think  that  it 
cannot  be  rated ;  fur  it  is  stated,  that  the  money  was  lent 
by  persons  out  of  this  parish  on  landed  securities  elsewhere. 
This,  therefore,  is  not  personal  property  in  the  parish." — 
'The  other  Judges  concurred. 

♦  Id.  6 13.  t  Cald.  Ca.  1 47.  J  4  Term  R.  77 1 . 


648  APPEALS. 

Hontebold  fur-  Another  person  was,  by  the  same  rate,  assessed  in  respect  of 
his  household  furniture ;  but  the  court  held  **  That  the  same 
was  not  rateable  to  the  poor;  for  it  is  an  expence  to  the 
owner,  and  produces  nothing :  it  is  the  mean  by  which  he 
occupies,  not  by  which  he  gains  his  livelihood ;  and  a  man 
•might  as  well  be  rated  for  the  food  he  eats,  or  the  clothes 
he  wears." 

There  was  also,  in  the  same  rate,  an  assessment  upon  a 
person  in  respect  of  lOOOZ.  principal  money  in  hand,  but 
it  was  determined,  that  the  owner  thereof  was  not  rateable. 
For,  by  Buller,  J.  (to  which  the  other  Judges  assented) 
^^  the  reason  that  household  furniture  is  not  rateable, 
namely,  because  it  does  not  produce  any  profit,,  must  also 
govern  this;-^it  is  stated,  that  the  owner  has  it  in  hard 
money,  and  therefore  we  must  take  it,  upon  this  state  of 
the  case,  that  it  does  not  produce  profit.  Besides,  money 
jcannot  be  rateable  within  this  act  of  Parliament.?— For  the 
legislature  could  not  intend,  that  inquiry  should  be  made  as 
to  every  guinea  which  a  man  has  in  his  pocket.  Jf  the  rate 
be  confined  to  visible  property,  yielding  profit  to  the  pa- 
rish, there  will  be  no  difficulty  in  adhering  to  that  rule; 
but  it  will  be  dangerous  in  the  extreme  to  extend  it  fiir- 
ther,  and  to  look  into  every  man's  bureau  to  see  what 
money  he  has  there."* 
Slock  in  the  Stock,  or  money  in  the  public  funds,  cannot  be  rated  io 
po  ic  un  fl.  ^^  poor  rates  under  the  statute  of  Eliz.  nor  under  any 
private  act,  which  authorizes  the  rating  of  persons  in  respect 
of  money  out  at  interest. — This  was  decided  in  Rex  v.  St. 
John  Maddermarket,  HiL  Ter.  45  Geo.  S.  which  was 
briefly  as  follows :  An  appeal  was  made  against  an  assess- 
ment in  respect  of  lOOOZ.  stock,  or  personal  property, 
charged  upon  the  appellant,  under  a  pri\i;ate  act  of  parlia- 
ment, made,  in  the  16th  year  of  the  reign  of  Queen  Ann, 
for  the  maintenance  of  the  poor  of  Norwich,  whereby  the 
church- wardetis  and  overseers  of  the. poor  were  authorized 
to  assess  "  the  inhabitants,  and  every  parson  and  vicar, 
and  all  occupiers  of  lands,  houses,  tenements,  tithes,  and 
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all  persons  having  and  using  stocks  and  personal  estates^         > 
in  the  parish  of  St.  John  Maddermarket,  or  having  money 
out  at  interesty  in  equal  proportions.''     It  appeared,  that  it 
had  been  the  custom  to  rate  the  parishioners  for  money  out 
at  interest^  as  well  without,  as  within,  the  said  city ;  and  it 
also  appeared,  that  the  appellant  had  not  any  stock  or  per- 
sonal estate  in  the  parish,  nor  any  money  out  at  interest 
in  real  or  personal  security,  except  only  a  sum  of  money  tlien 
vested  in  the  5L  per  cefit.  consolidated  bank  annuities :  the 
session  allowed  the  Appeal,  and  on  a  motion  to  quash  this 
order  of  session,  the  same  was  affirmed.     For  by  the  court, 
'^  This  is  not  a  local  and  visible  property,  within  the  pa- 
rish ;  and  nothing  is  rateable  to  the  poor  under  43  Eliz. 
c.  2.    which   is  not  literally  rateable ;    and    this  private 
statute  of  Ann,  being  made  in  pari  materidj  ought  to   re- 
ceive a  similar  construction.      The  words,   "  having  money 
out  at  interest"  must  mean  not  indeed  the  possession  of 
the  money,  because  it  is  stated  to  be  ou/,  but  having  a 
right,  at  some  time  or  other,  at  a  period  longer  or  shorter, 
to  reclaim  the  money,  which  is  so  outstanding; — by  no 
means  a  description  of  money  in  the  public  funds,  with  re- 
spect to  which,  the  parties  have  not  tlvp  money  out  at  in- 
terest, but  in  lieu  thereof  have  an  annuity."* 

And,  as  stock  in  trade,  when  its  value  can  be  ascertain<- 
ed,  is  rateable  to  the  poor,  if  on  an  Appeal  against  a  rate^ 
because  certain  persons  are  not  rated  for  their  stock  in 
trade,  the  session  make  an  order,  subject  to  the  opinion  of 
the  Court  of  King's  Bench,  they  must  expressly  state,  whe- 
ther the  property  alledged  to  be  in  the  possession  of  the 
parties  unrated,  belong  to  them,  or  not :  and  if  it  does, 
whether  it  produces  profit  or  not :  or  whether  it  is  liable, 
or  not,  to  incumbrances  of  equal  value.  If  the  session 
omit  this,  the  court  cannot  give  any  opinion.f 

In  a  recent  case,  Trin.  Term.  47  Geo.  3,  the  owners  of  Vmelt  comu 
packet  boats,  employed  under  a  personal  contract  with  the  and"reMwiii? 
post-master,  in  carrying  the  mails,  &c.  between  Holyhead 
and  Dublin,   were  determined  to  be  liable  in  respect  of  the 
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profits  accruing  to  them,  from  the  carriage  of  passengers 
and  luggage,  in  such  boats,  to  be  rated  for  the  relief  of 
the  poor  for  the  parish  of  Holyhead,  where  such  owners 
reside. — TThe  case  was  as  follows : 

Defendants  appealed  to  sessions  against  a  rate  made  for 
relief  of  the  poor  of  Holyhead,  by  which  it  speared,  that 
one  "  Captain  Jones"  was  rated  (for  his  "  Packed  250/.)  st 
6/.  5s.  and  three  other  defendants,  captains  of  packets, 
were  respectively  rated  each  for  his  packet  in  a  similar  sum. 
That  the  appellants  have  all  their  houses  at  Holyhead, 
where  their  &milies  at  present  reside,  in  respect  of  which 
houses  tliey  have  been,  and  are^  assessed  to  the  poor  rate; 
each  packet-boat  costs  between  2000/.  and  3000/.  respect- 
ively, and  the  commanders  thereof  are  at  liberty  to  di>- 
pose  of  them.  The  packets  are  registered  in  the  port  of 
Beaumaris;  when  hailed  at  sea,  and  asked  where  the 
packet  belongs  to,  the  answer  is,  *^  Hob/head."  The  ap- 
pellants are  respectively  commissioned  by  the  postrmaster$ 
general,  by  an  instrument  under  their  hands,  and  under 
the  common  seal  of  the  general  post*office.  The  packet- 
boats  are  employed  in  the  service  of  government  to  cam 
the  mail,  8cc  betwg^  Holyhead  and  Dublin,  for  which  tbe 
commanders  receive  annual  salaries.  By  permission  of 
the  post-master  general,  the  appellants  carry  passengers^ 
with  their  horses,  luggage,  &c.  They  make  annual  profits. 
which  are  of  a  fluctuating  nature,  but  the  average  is  not  less 
than  250L  at  which  they  are  rated.  They  pay  no  custom- 
house dues,  fees,  port  charges,  lights,  &c.  The  appellants 
are  responsible  to  the  post-masters  general.  The  session 
confirmed  the  rate,  subject,  however,  to  the  opinion  oftlie 
court  of  B.  R.— Lord  Ellenborougb,  C.  J.  said,  "  It  is 
objected  that  they  are  not  permanently  local  propert}Mn 
the  parish  of  Holyhead,  and  that  no  profit  is  made  oftbem 
there.  But  the  inchoate  act,  which  is  to  earn  the  profit, 
begins  there,  and  therefore  there  is  a  part  performance 
within  the  parish,  of  that  which  is  to  make  the  profit,  bj 
the  use  of  the  property  in  question. — The  boats  are  laid 
up  there ;  they  are  repaired  there ;  the  owner  dwells  there: 
they  yield  profit  there ;  for  the  passage  money  of  the  vojajp 
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from  Dublin  is  actually  earned  there:  and  that  of  the 
voyage  from  Holyhead  to  Dublin,  is  at  least  begun  to  be 
earned  in  the  parish  of  Holyhead,  But  whatever  the 
question  might  be,  as  between  i)ubHn,  and  Holyhead,  in 
this  respect,  it  could  only  go  to  the  qiiantum^  with  which 
we  have  no  concern  in  this  case;  it  is  enough,  that  this  is, 
what  it  is  contended  it  ought  to  be,  local  visible  property  in 
the  parish ;  that  it  yields  some  profit  it  cannot  be  doubted, 
and  the  owner  resides  in  the  same  parish.** 

A  lately  decided  case,  on  this  subject,  seems  to  anticipate 
almost  every  question  that  can  be  supposed  to  arise  under 
circumstances  of  vessels  shifting  their  local  situations.  It 
was  in  the  58th  Geo.  3.  Appeal  against  a  poor-rate,  con- 
firmed by  session,  and  special  case. 

The  case,  as  stated  for  the  opinion  of  the  court  of  B.  R.  Proprietor  of 
was  very  long,  and  somewhat  confused,  from  the  circum-  f^jjjjjy  wUhIn 
stance  of  it  comprising  a  question  of  rateability  of  two  ves-  the  parish  c.id- 
sels,  both  trading  from  the  port  of  Wisbech,  but  under  for  her »  but 
circumstances  extremely  diflferent.    The  substance  of  the  otherwise  if  it 
facts,  out  of  which  the  question  arose,  was  as  follows.  Part  of  the  vessel, 
of  this  port  is  not  within  any  parish,  and  the  remainder  of  «*»«»«*"  njj| 
it  in  several  parishes,  of  which  Wisbech  is  one.     One  of  time  of  the 
these  two  vessels,  being  large,  never  was  in  any  part  of  the  ^e.***"^ 
parish  of  Wisbech,  her  cargoes  being  taken  out  of  her  in 
the  river,  and  carried  into  that  parish  by  boats.    The  other 
vessel,  which  was  smaller,  received  and  delivered  her  car- 
goes in  the  parish  of  Wisbech.    The  present  claim  was 
made  on  the  proprietor  of  both  these  vessels  lying  in  the 
parish  of  Wisbech,  which  was  actually  the  home  of  the 
smaller  vessel ;  where  the  cargoes  were,  one  directly,  the 
other  indirectly,  discharged ;   the  freight  paid ;  where  the 
profits  made  by  both  of  them  were  invariably  received ;  and 
the  local  ability  of  the  owner  to  contribute  produced ;  and 
the  question  was  how^  far  either,  or  both  of  them,  were  vi- 
sible property  in  that  parish.      The  smaller  vessel  also 
happened  not  to  be  within  the  parish  at  the  time  the  rate 
was  made. 

The  court  were  so  clearly  of  bpinion  that  the  large  vessel, 
never  having  been  within  the  parish  of  Wisbech,  could  not 


$52  APPKALS. 

be  considered  as  visible  property  there,  that  the  question, 
so  far  as  concerned  it,  was  given  up  in  argument;  and  re- 
specting the  smaller  vessel,  Lord  EUenborough,  C  J.  said, 
'*  As  to  the  smaller  vessel  being  out  of  the  parish  at  the 
time  the  rate  was  made,  if  such  strictness  were  required,  & 
ship  could  seldom  be  made  the  subject  of  a  rate.     Bat  it 
has  been  frequently  determined,  that  they  are  rateable.    It 
is  sufficient,  that  the  parish,  in  which  the  ship  is  rated,  is  the 
domicile  of  the  vessel,  and  that  the  profits  derived  from  it 
contribute  to  the  ability  of  the  occupier  within  the  parish.*' 
Bailey,  J.  said,  <^  It  has  been  observed,  that  the  ship 
might  possibly  be  lost  at  the  moment  the  rate  upon  her  was 
made ;  but,  if  it  were  even  so,  the  rate  was  made  in  respect 
of  by-gone  profits,  already  earned^  and  therefore  the  actual 
loss  of  her  would  not  interfere  with  the  right  of  the  parish 
to  receive  a  rate  upon  profits  antecedently  received/* 
The  other  Judges  concurred.     Rate  confirmed.* 
Toll!  of  a  ferry     In  a  case  of  Rex  V.  Nicholson,  EasL  Term,  50  Gea  S. 
two  loc^rrta-  ^^^  John  Nicholson  had  appealed  against  a  rate  made  for 
tioos,  in  nei-  the  parish  of  Monk- Wearmouth  in  Durham,  on  the  toUs 
the  owner  is    of  an  ancient  ferry,  of  which  he  was  lessee,  between  Monk* 
resident.         Wearmouth  and  Sunderland,   but*  in  neither  of  which 
places  he  was  resident.     The  judgment  pronounced  bj 
Lord  Ellenborough,  C.  J.  sufficiently  indicates  the  poinu 
of  the  case,  and  illustrates  the  doctrine  contended  for.    It 
was  in  substance,  as  fqllows :     **  The  rate  is  here  imposed 
on  the  tolls  merely. — Tolls  do  not  by  themselves,  come  under 
any  of  the  descriptions  of  occupancy  in  the  statute.    I( 
therefore,  the  present  proprietor  be  rateable  at  all,  it  must 
be  as  an  inhabitant.     But  to  support  a  rate,  of  personal 
property,  actual  residence  has  always  been  considered  to  be 
necessary  to  constitute  inhabitancy.    In  all  cases,  where  tolls 
have  been  held  liable  to  be  rated,  they  have  been  arising 
out  of  the  use  of  a  canal,  or  other  local  and  visible  pro- 
perty, part  of  the  land  itself;  but  there  is  no  case  where 
tolls  have  been  held  liable  per  se  ;  and  if  even  liable  as  per- 


*  R.  ?.  Shepherd  and  another,  MSS. 
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sonai  property,  they  could  not  be  rated  upon  the  present 
appellant  who  is  not  an  inhabitant."* 

On  the  subject  of  pure  locality j  unmixed  with  any  other  Locality  singly 
consideration,  (in  order  to  ascertain  the  place  or  places  of  ^®"****'*^- 
rating/  where  several  appear  to  be  in  some  degree  contribu- 
tory to  the  subject  of  the  profit,  on  which  the  rate,  if  any, 
must  be  founded)  we  must  refer  to  two  cases,  before  ad- 
duced for  another  purpose,  respecting  rating.f 

R.  V.  New  River  Company.     Appeal  against  a  rate  on 
the  said  Company  of  15/.  per  annum  in  a  certain  parish  of 

for  land  covered  with  water  in  said  parish  in  their 

occupation,  the  springs  of  which  supplied  the  New  River, 
in  a  great  degree^  and  the  value  of  which  land,  so  covered, 
was  estimated  at  300/.  No  profit  was  made  of  this  water 
till  it  arrived  in  London^  and  the  question  was,  therefore, 
whether  it  were  wholly  in  Anwell,  or  partly  there,  and 
partly  in  London,  or  wholly  in  the  latter  place,  where  the 
whole  profit  was  made.  The  court  were  clearly  of  opinion, 
that,  on  the  face  of  the  rate  itself,  the  land  appeared  the 
immediate  object  of  the  rating :  and  it  was  said  by  Bai- 
ley, J.,  "  That  the  case  being  so,  it  was  no  matter  whether 
the  subject  of  profit  (the  water  issuing  out  of  the  land)  were 
conveyed  in  pipes  to  London,  or  carried  by  carts ;  that  the 
mistake  had  been  by  likening  the  case  to  that  of  tolls,  and 
supposing  therefore  that  the  Company  were  liable  to  be 
rated  for  the  whole  profits  where  the  produce  was  received." 

But  in  the  case  where  a  corporation  were  in  possession  of 
certain  reservoirs  for  water  under  an  act  of  parliament,  situ- 
ate in  a  particular  parish,  and  conveyed  through  several 
other  parishes  to  the  place  where  the  profit  was  made,  and 
they  had  been  rated  for  the  whole  of  their  profits  in  that 
parish  where  the  reservoir  was ;  the  court  of  B.  R.  quashed 
the  rate,  observing,  "  That  though  the  reservoirs  are  within 
the  legal  description  of  Umd^  and  of  course  rateable,  where 
locally  situate,  the  profit  upon  the  water  distributed  at  the 
end  of  the  course  of  the  aqueduct  could  not  be  wholly 
rateable  at  one  place  where  the  reservoir  was  situate,  but  in 
^ome  proportion  or  other,  in  parishes  contributing  to  tliat 


*   12  E.  R.  330.  t  Ante,  p.  038. 
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Fom  of  the 
rate. 


When  the  re^ 
tpondents  to 
hpipnyand 
when  the  ap- 
pellant. 


profit*'  * — N.  B.  The  proportion  is  a  question  for  the  ses- 
sion only*  The  liability  is  that  which  the  court  of  B.  S. 
decided. 

But  one  pf  the  constituent  items  toward  making  a  good 
and  effectual  rate,  as  it  may  affect  settlements,  remains  to 
be  briefly  noticed ;  and  that  relates  to  the  mere^rm  alone; 
the  titles  purposes,  publication,  and  other  essential  matters 
of  substance,  respecting  the  rate  itself,  having  been  already 
considered  in  explaining  the  statutes  by  which  they  are 
directed* 

If  the  description  of  the  person,  who  is  liable,  be  but  such 
as  designates  him  with  sufficient  certainty,  and  also  notorietij, 
as  an  inhabitant,  the  law  appeals  to  be  satisfied,  as  respects 
settlements.  Thus,  where  the  name  of  the  last  anterior 
tenant  remained  in  the  books  of  the  overseers  of  the  poor,  but 
the  present  occupier  had  paid  as  occupier  of  the  same  pro- 
perty, it  was  held  a  sufficient  rating  to  confer  a  settle- 
ment, f 

But  where  there  were  colunms  for  both  landlords*,  and 
tenants',  names  in  the  land-tax  books,  and  though  the  tenant 
stood  in  that  of  occupier,  and  paid  the  rate,  yet  it  appeared 
the  landlord  was  rated  in  the  landlord's  column,  it  was 
decided  not  to  confer  a  settlement  on  the  tenant,  t 

The  reason  why  the  occupier  of  a  tenement  gains  a  set- 
tlement by  paying  parocliial  taxes,  is  because  the  parish,  br 
receiving  them  at  his  hands,  recognize  him  for  an  inhabit- 
ant. § 

Before  the  subject  of  Appeals  against  rates  be  finally 
concluded,  it  may  be  right  to  observe,  that,  where  an  appel- 
lant alledges,  that  he  has  no  rateable  proper^  witliin  the 
place,  the  respondents  should  b^rin,  by  showing  that  he  has 
some  property  liable  to  be  rated,  for  otherwise  it  would  be 
obliging  the  appellant,  in  the  first  instance,  to  prove  the 
negative.  But  if  the  appellant  only  object  to  the  quantum 
of  rate,  he  admits  his  liability  generally,  and  the  onus  d 
proof  to  support  his  appeal  lies  on  him,  and  he  ought  to 
begin.  || 


•  14E.R.  609. 
§  2  T.  R.  628. 


t  Doug.  564.  X  Id.  £25. 
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HaTing  accomplished  the  professed  purpose  of  these  Orders  on 
pages,  by  the  consideration  of  orders  as  they  respect  the  noiVrUting  to 
setdement,  maintenance,  and  removal,  of  the  poor,  with  ^^  poor, 
other  matters  incident  thereto,  in  the  utmost  extent  to 
which  the  design  of  the  work  will  permit,  the  remaining 
subjects  of  ordersj  as  they  have  been  placed  in  contradistinc-  ^ 
tion  to  convictionSf  claim  a  brief  notice.* 

The  reason  for  considerini;  the  proceedings  under  5  8c  6  I'rnccfidingi 
Edw.  6.  for  keeping  open  an'alehouse,  after  an  order  to  sup-  ^^^  5,  rei»- 
press  it,  are  said  to  be,  t  **  that  the  defendant  is  guilty  of  a  **▼*  •«  keepi«s 

...     ,.'^..  Ill  op*°  *  •"P- 

eontempt  in  disobeying  the  first  order,  and  that  the  power  pressed  aie- 
of  imprisonment  in  that  case  is  somewhat  similar  to  process  ^ome. 
of  attachment."    It  is  added,  however,  that  **  the  necessity 
of  a  previous  summons  (the  only  reason  given,  why  any 
distmction  has  been  made  between  orders,  and  convictions,) 
is  somewhat  inconustent  with  that  mode  of  considering 

it;* 

With  respect  to  the  penal  proceedings  against  a  person  Under ilGeowSL 
for  assisting  in  the  fraudulent  removal  of  goods,  to  avoid  a  fri^duiJj^H- 
distress,  under  11  Geo.  2.  c.  19.  *'  the  language  of  the  act  removioc 
points  out  a  proceeding  altogether  similar  to  that  which  ^°    ** 
is  understood  by  a  summary  conviction,  and  it  would  be 
regular  m  thai  form  ;  but  certain  it  is,  that  those  proceed- 
ings have  not  only  been  deemed  valid  in  the  shape  of  orders^ 
but,  upon  that  ground  only,  have  been  allowed  to  admit  of 
informalities  which  would  have  been  fatal  in  convictions." 
The  only  criterion,  furnished  by  the  cases,  for  distinguishing 
when  penal  proceedings  are  to  be  considered  as  orders,  and 
when  as  convictions,  is,  whether  they  be  so  denominated  in 
the  statute  ?  "  t 

Among  numerous  singularities  in  tlie  provisions  of  the  Under  pawn- 
act  of  39  &  40  Geo.  8.  c.  99.  commonly  called  <*  The  SS^^^'^SSts. 
Pawnbrokers'  Act,*'  one  is,  that  by  §  14.  on  the  complaint 
of  the  pawner  of  any  goods  to  one  justice,  of  certain  offences 
{therein  *  described)  which    have   been    committed   by  the 


•  See  ante,  p.  b22,  3.  .  t  Paley,  100. 

:  Cald.  C«.  %bQ,  391. 
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pawnbroker,  such  justice  is  required  to  cause,  (which  word 
is  always  understood  to  give  authority  even  to  issue  a  wot" 
ranij  and  not  merely  a  summons)  the  pawnbroker  to  come 
before  him,  and  after  examination,  and  refusal  to  give  im- 
mediate redress  to  the  grievance  complained  of,  to  mah  an 

Order.  order  under  his  hand  for  such  redress,  and  upon  refusal  im- 

mediately to  comply  with  the  said  order,  to  commit  ik 
offender  to  the  house  of  correction^  or  other  public  prison,  lillk 
shall  comply  with  such  order. 

By  §  20.  8c  23.  certain  other  oifences  are  described,  for 
which  (leaving  it  to  inference  whetlier,  after  proof,  any 
order  is  to  be  made,  or  conviction  to  take  place)  the  remedy 

0i*w«-  is  directed  to  be  by  ivarrant  of  distress  under  the  hands,  &c 

of  two  justices^ 

Several  succeeding  sections  restore  the  authority  of  i 
single  justice,  even  to  grant  warrants  of  distress  for  certain 
other  laches  and  defaults  in  the  pawnbroker. 

CoBvictiM.  Lastly,  comes  a  form  of  conviction  (accompanied  by  the 

common  directory  clause  to  the  sessions,  *^  to  hear  Appeali 
from  said  coTwictumSj*  without  being  subject  to  a  certiorari]) 
and  the  following  section : 

"  If  any  person,  convicted  of  any  offence  punishable  hy 
this  act^  shall  think  himself  aggrieved  by  the  judgment  of  tbe 
justice  before  whom  he  shall  have  been  convicted^  be  may 
appeal  to  the  session,  and  the  execution  of  the  judgment 
shall  y  in  such  case,  be  suspended^  the  person  convicted  entering 
into  recognizances  at  the  time  of  the  conviction^  with  two 
sureties  in  double  the  sum  he  shall  have  been  adjudged  to 
pay,  &c.  &c.  And  the  session  shall  award  such  costs  ^ 
shall  appear  just,  &c. ;  and,  if  the  judgment  shall  be 
affirmed,  the  appellant  shall  immediately  pay,  &c.,  or  in 
default  thereof,  shall  suffer  the  pains  and  penalties  by  tkii 
act  injiicted  upon  persons  respectively,  who  shall  neglect  to 
pay,  or  shall  not  pay,  the  forfeitures  hereby  imposed."  * 


*  On  the  various  iacongruities,  immediately  obseirable  in  this  act, 
no  general  observations  are  called  for  in  this  place  :  but  being  a  stitaie 
comprehending  a  great  variety  of  descriptions  of  offence,  for  $ome  o( 
which  the  remedy  to  the  complainant,  -  and  the  ponishmeDt  of  the 


Order  of  Justices — {ffighways). 

County  o/*. . .  •  • .  1      "  We two  of  his  Majesty's  Order  for 

{to  wit.)       J  justices  oiF  the  peace  for  the  said  county,  JUrtJnl  by 

acting  within  the  hundred  of within  the  said  county,  13  Geo.  3.  «.78. 

having  upon  view  found  that  a  certain  part  of  the  highway 

between and in  the  [parish,  &c.]  of 

in  the  said  hundred,  for  the  length  of yards,  or 

thereabouts,  and  particularly  described  in  the  plan  here-  . 
UDto  annexed,  is  for  the  greatest  part  thereof  narrow,  and 
may  be  conveniently  enlarged  and  widened,  by  adding 

thereto  from  the  lands  and  grounds  of and 

of  the  length  of yards,  or  thereabouts,  and  of  the 

breadth  of feet,   or  thereabouts,  particularly  de* 

scribed  in  the  plan  hereunto  annexed,  which  we  think  will 
be  much  more  commodious  to  the  public;  we  do  hereby 
order,  that  the  said  highway  be  widened  and  enlarged 
through  the  lands  aforesaid ;  and  that  the  surveyor  of  the 
highways  for  the  ••••..  of  ••..••  where  the  said  old 
highway  lies,   do  forthwith  proceed  to  treat  and  make 

agreement  with  the  said and  ..•«••  for  the  re- 

compence  to  be  made  -  for  the  said  ground,  and  for  the 
making  such  ditches  and  fences  as  shall  be  necessary,  in 
sudi  manner,  with  such  approbation,  and  by  pursuing  such 
measures  and  directions  in  all  respects  as  are  warranted 
and  prescribed  by  the  statute  made  in  the  thirteenth  year 
of  the  reign  o^  his  Majesty  King  George  the  Third,  *  For 
the  amendment  and  preservation  of  the  highways :  *  *   and  in 

offender  is  directed  to  be  by  orders,  and  for  others  by  cofwictiotif  and  for 
s  third  catalogue  of  them  by  an  instantaneous  judgment  followcicl  by 
distress  and  sale  $  at  the  same  time,  it  appearing  that  the  legislalore  hat 
specifically  given  an  Appeal  from  the  convictions,  while  they  appear  to 
have  withheld  it  from  the  orders,  rendered  the  notice  that  has  been 
taken  of  the  statnte,  at  least*  not  irrelevant  in  a  page  dedicated  to  the 
consideration  of  orders  generally. 

*  The  forms  are  directed  by  the  statute  giving  the  authority*  which 
requires  that  they  **  shall  be  used  on  all  occasions*  with  such  additions 
and  variations  only  as  the  exigency  of  the  case  may  require.'*  Any 
material  variation  Uierefrom,  will*  therefore,  be  fatal.  Davidson  v.  Gill* 
ll.R.64. 
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case  such  agreement  shall  be  made  as  afiMresaict,*  we  do 
order  an  equal  assessment,  not  exceeding  the  rate  of  ux- 
pence  in  the  pound,  to  be  made,  levied,  and  collected, 
upon  all  and  every  the  occupiers  of  lands,  tenements,  woods, 

tithes,  and  hereditaments,  in  the  said  (parish,  &c)  of 

and  that  the  money  arising  thereupon  be  paid  and  applied 
in  making  such  recompense  and  satisfaction  as  afores^i 
pursuant  to  the  directions  of  the  said  act.  A*  B. 

C  D." 

K.  B.  If  the  roa4  is  tobe  turned,  then,  a£ber  the  words, 
<^  is  for  the  greatest  piurt  thereof  Ofurrow,"  say»  "  and  cm- 
not  be  cppvesde^Uy  enlarge^  and  made  commodious  for 
travellen,  without  diverlmg  apd  turning  the  saiBe;f  sod 

*  The  l6th  and  18th  sections  of  the  statute  direct,  that  "  if  the  lor- 
vqror,  under  thu  authority,  cannot  nuke  agreement  with  the  panies»oi 
certificate  in  writing  of  the  trustees  who  took  die  view,  on  proof  d 
fourteen  days'  notice  in  writing  bavistg  been  giten  to  them  by  lack 
f  uryeyor«  or  to  their  agent,  trustee,  &c.  &c.  he  shall  apply  to  the  ^v$m 
sessions,  who  shall  impannel  a  jury  to  assess  dami^ges,  not  exoeediog 
forty  years*  parchase^  and  also  reasonable  recompence  and  satisfaction  ts 
all  parties  interested,  for  the  full  and  entire  di?estment  out  of  them  of 
the  property  (minerals  and  timber  excepted).  And  if  soch  jury  sbal' 
give  mote  tlun  was  offered  by  the  surr^or,  the  costs  of  the  proceediog* 
to  be  paid  by  him ;  if  lest^  or  no  more^  by  the  person  or  body  fcfbsiflS 
to  accept 

t  According  tp  the  form  here  directed  a  new  highway  must  besei 
out  before  an  old  one  can  be  stopped  up  ;  and  it  is  not  sufficient  tbit 
another  old  highway  was  widenea  in  parts  to  answer  the  purpose  of  a 
new  road.  And  if  a  new  highway  be  not  set  out  before  the  old  one  be 
stopped  up,  the  legality  of  the  orders  of  the  justices  for  diverting  the  okf 
road  not  stopped  up  may  be  questioned  in  an  action  of  trespass,  not- 
Urithstanding  such  orders  were  confirmed  by  the  sessions  on  9^^* 
stating  die  fact  of  a  new  road  being  set  out  instead  of  the  oU  ont 
Wdsh  y.  Nash,  8  East's  Rep.  9g4. 

'*  For,''  said  Lawrence,  J.  <'  the  justices  could  not  give  themselves 
juriadiciion  by  finding  that  as  a  fact,  which  was  not  so.** 

By  sect.  ig.  of  the  statute  13  Geo.  3.  it  is  enacted,  that,  where  soy 
such  highway,  bridle  way,  or  foot  way  herein  last-before  descriM 
Miall  be  so  ordered  to  be  stopped  up  or  enclosed,  and  soch  new  h^hivif  • 

-     blMle  way,  or  foot  ^ay,  set  out  and  appropriated  in  lien  thereof  u 

aforesaid,  it  shall  be  lawfol  for  *  any  ptrstm  h^ed  or  mggrieved  by  »bj 
such  order  or  proceeding,  or  by  the  cncloture  of  any  highway  by  viitui 
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having  viewed  a  course  proposed  for  the  said  new  higtiway ' 
through  the  lands  and  grounds,  &c/'    And  afterwardsy  in- 

of  an  inquisition  taken  upon  a  torii  of  ai  quod  damnum^  to  appeal  to  the 
next  general  quarter  session  after  such  9rder  made  and  proceeding  hadg 
on  giving  ten  days*  notice  in  writing  to  the  surveyor  and  party  interested 
in  such  enclosure^  if  there  be  sufficient  time  for  that  purpose ;  if  not^ 
then  to  the  next  session  after  upon  the  like  notice.  And  if  no  such 
appeal  be  made,  or,  being  made,  such  order  and  proceedings  shall  be 
confirmed,  the  new  way  shall  be  and  continue  a  public  highway,  bridle* 
way,  or  foot  way^  to  all  intents  and  purposes,  and  the  soil  thereof  sold 
in  the  manner  and  subject  to  the  restrictions  herein-before  mentioned 
with  respect  to  highways  to  be  enlarged  or  dhrerted. 

There  is  scarcely  a  passage  in  this  section  which  has  not  given  occa<* 
tion  to  controversy.  The  following  instances  are  very  important: — ^In 
two  cases,  where  an  Order  of  Justices  had  been  made  for  stopping  up  a 
road,  it  was  held,  that  the  appeal  must  be>|made  to  the  quarter  session 
ntxt  after  the  order  made,  without  reference  to  any  personal  notice 
received  by  the  appellant  of  snch  order ;  although  the  court  admitted 
that  it  might  be  a  great  grievance  and  hardship  where  the  interests  of 
parties  are  thus  invaded  behind  their  backs,  and  might  be  a  good 
ground  to  apply  to  parliament  for  a  revision  of  the  clause,  of  appeal. 
Rex  V.  Justices  of  Pembrokeshire,  Hil.  48  Geo.  3.  8  Easf s  Rep.  Si;. 
ind  Rex  ▼.  Justices  of  Staffordshire,  Mic.  43  Geo.  3.  3  East's  Rep.  151. 
— R.  V.  Justices  of  Bucks,  M.  54  Geo.  3.  Rule  for  a  mandamus  Xa 
the  defendants  to  enter  continuances  to  the  next  quarter  session  for 
Bocks,  upon  the  appeal  of  J.  B.  and  T.  S.  against  an  enclosure,  by 
virtue  o{  ah  inquisition  taken  upon  a  writ  of  ad  quod  damiuim,  of  a  certain 
road  therein  described.  It  appeared  by  the  affidavits  that  the  inquisition 
was  taken  at  Wycomb  on  the  1 1th  of  November,  181t,  but  no  enclosure 
or  stoppage  of  the  road  took  place  •till  June,  1813,  when  a  gate  was 
pat  across  it,  and  a  board  put  up  dated  the  20th  of  the  preceding  April, 
pving  notice  that,  by  virtue  of  a  writ  ad  quod  damnum  and  inquiry  be- 
fore the  sheriffs  and  a  jury,  the  road  in  question  was  stopped.  On  the 
Sd  of  July  the  appellants  gave  notice  of  their  intention  to  appeal  to  the 
said  session,  and  their  appeal  accordingly  came  on  at  the  Midsummer 
session,  but  the  justices  dismissed  it  as  being  out  of  time,    • 

The  doubt  in  this  case  arose  on  the  construction  of  the  words  of  the 
statute  13  Geo.  3.  c.78.  §  IQ.  which  are  that  "  It  shall  be  lawful  for 
any  person  injured  or  aggrieved  by  any  such  order  or  proceeding  (order 
of  justices);  or  by  the  enclosure  of  any  highway  by  virtue  of  an  inquisi" 
tion  taken  upon  a  writ  of  ad  quod  damnum  ;  to  appeal  to  the  next  ge- 
oeral  quarter  session,  after  such  order  made  and  proceeding  had,, on 
giving  ten  days'  notice  in  writing  to  the  surveyor,  Sec." 

Lord  EUenborough,  C.  J.,  said,  "  the  words  of  the  act  were  not  quite 

3  u  2 
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Stead  oF  the  words,  <<  be  widened  and  enlaiged,' 
diverted  and  turned." 


clear  of  inconsistency,  but  nevertheless  proceeding  most  be  undastood  to 
refer  to  legal  proceeding,  and  not  an  act  done.  In  general  whae  u 
aci  done  is  meant,  the  statute  so  expresses  it,  by  the  words  '  proeeeiini, 
or  act  done  J  The  words  here  are  *  any  person  injured  or  aggriered  bj 
any  such  order,  or  proceeding,  and  nothing  having  been  then  mn- 
,  tinned  for  those  words  to  refer  to  but  the  order  of  justices,  order  or 
proceeding  is  tantamount  to  order  qf  justices,  and  such  proceeding  en- 
nected  with  it  as  makes  part  of  the  judicial  proceeding.'" 

The  statute  then  goes  on  to  say»  *'  or  hy  the  inclosure  of  any  road^jic. 
hy  virtue  of  an  inquisition  taken  upon  a  writ  of  ad  quod  damnun.'' 
Now  the  order  to  inclose  under  the  inquisition  is  of  itself  a  griet'ance, 
before  the  inclosure  be  actu^ly  made.  Then,  "  it  shall  be  lawful  ts 
make  complaint  by  Appeal  to  the  justices  at  the  next  quarter  sessioa 
after  such  order  made,  or  proceeding  had.**  Here  the  words  embnce 
the  whole  subject  matter  of  the  Appeal.  The  Appeal  may  be  to  the 
next  session  after  the  order,  viz.  order  of  justices,  or  procecdingtVi 
proceedings  under  the  inquisition.  The  next  words,  ''  if  no  such  Ap* 
peal  be  made,  such  order  and  proceedings  shall  be  confirmed,  the  id 
inclosures  may  be  made,  and  the  ways  stopped,"  show  that  the  Appeal 
was  to  precede  the  inclosure  or  stoppage.  If  there  be  no  Appeal  til 
the  inclosure,  the  party  must  make  a  new  highway  before  it  can  be  d^ 
termined,  whether  he  be  at  liberty  to  stop  the  old  one, .  Procesdi^i 
therefore,  cannot  mean  proceeding  to  stop  up,  but  the  proceeding  «p» 
the  inquisition.  It  seems,  therefore,  that  the  Appeal  must  be  madeo 
the  quarter  session  next  after  the  execution  of  the  inquisition, 

Le  Blanc,  J.,  said,  "  the  difficulty  in  the  case  arose  from  the  i«o 
words  *  inclosore,^  and  '  proceeding,* " 

The  writ  of  ad  quod  damnum  is  the  ancient  one.  The  statute  of  8  &9 
Wm.  3.  c.  l6.  (repealed,  but  many  of  the  expressions  borrowed  in  tht 
subsequent  statute  of  13  Geo.  3.  c.  78.)  used  the  term  "  inclosun'  is 
the  sense  of  **  directed  to  he  inclosed/*  and  enacted,  that  where  aoj 
highway  should  be  inclosed  after  a  writ  of  ai  quod  damnum  and  iiiquisi* 
tion  thereon,  it  should  be  lawful  for  any  person  aggrieved  by  suck  it- 
closure  to  make  their  complaint,  &c.  by  which  it  is  clear,  the  statutf 
meant  persons  aggrieved  by  the  order  for  inclosure  in  pursuance  of  the 
inqubition,  &c.    Then  it  enacted,  that  the  sessions  should  hear  and 
determine,  and  their  determination  should  be  final ;  and  if  there  ibouU 
be  no  Appeal,  the  inquisition  and  return  entered  and  recorded  bjf  ^^ 
clerk  qf  the  peace  at  the  session  should  be  binding  on  all  persons. 

Then  came  the  statute  13  Geo.  3.  which  authorizes  two  jostices  »t 
special  sessions  to  do  that  by  their  order  in  a  more  tamma^  fflaooCT' 
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Certificate  from  the  scad  Justices  to  the  Court  of  Quarter 

Session. 

"  To  the  justices  of  the  peace  at  their  general  quarter- 
session,  to  be  held  at in  the  said  county,  the 

day  of  • 18... 

which  before  was  done  by  inqaitition  on  a  writ  of  ad  quod  damnum  ; 
and,  as  to  the  Appeal^  it  enacts,  that  "  it  shall  be  (awful  for  any  penon 
aggrieved  by  such  order  or  proceeding  (which  means  an  Order  of 
Jiudces,)  or  by  the  inclosure  of  any  road  by  virtae  of  any  inquisitioh  ** 
(borrowing  the  very  expression  of  8  &  9  Wm.  3.)  to  make  his  complaint 
by  Appeal  at  the  next  session  after  order  made,  or  proceeding  had. 
"  Such  order  or  proceeding^*  Here  proceeding  must  be  UQderstood 
analogous  to  order,  that  is,  a  legal  or  judicial  proceeding,  and  not  an 
inclosure  made  in  execution  of  such  proceeding.  Then,  if  no  Appeal 
should  be  made,  or  being  made,  such  order  and  proceedings  be  con- 
tinued, the  said  inclosure  may  be  made,  and  the  proceedings  thereon 
shall  be  final.  It  is  manifest,  therefore,  that  this  statute,  as  well  as  that 
of  Wm.  3.  contemplated  the  Appeal  being  made  before  the  inclosure. 
If  a  contrary  construction  were  given,  it  would  follow,  that  an  Order  of 
Justices,  if  there  were  no  Appeal  at  the  next  session,  would  be  final ; 
bat  under  similar  circumstances  the  more  notorious  process  by  in- 
qoiiition  would  not  be  final,  and  the  party  aggrieved  could  not  appeal 
till  the  new  highway  was  set  out  and  completed,  and  the  inclosure  of 
the  old  one  made.  The  inquisition  entered  and  recorded  at  the  session^ 
was,  therefore,  the  thing  to  be  appealed  against,  not  the  inclosure  itself* 
Rule  discharged. — 2  M.  and  S.  230. 

R.  V.  Justices  of  Herts,  H.  55  Geo.  3.  Two  justices  in  special  session 
00  the  20th  June,  made  an  order,  by  which  they  order  a  public  footway  . 
to  be  diverted  and  turned,  an(|  upon  4th  July  following,  made  another 
order  for  the  old  footway  to  be  stopped  up.  Appeal  against  these  orders 
was  made  at  the  next  Michaelmas  quarter  session,  and  not  at  the  Mid-* 
summer  session,  which  was  holden  on  the  1 1th  July,  on  which  account 
the  JQstices  in  session  dismissed  the  Appeal. 

Mandamus  was  moved  for  to  enter  continuances  and  hear  the  Appeal 
M  the  next  session.  The  single  question  was,  whether  the  Appeal  had 
been  made  in  time,  or,  in  other  words,  whether  the  time  for  appealing 
was  to  be  reckoned  from  the  date  of  the  Jirst,  or  the  second,  order,  ac« 
cording  to  the  words  of  the  statute. 

In  support  of  the  role  for  a  mandamus,  it  was  contended,  that  the 
order  for  diverting  and  turning,  does  not  of  necessity  comprehend  a 
shutting  out  of  the  public  from,  the  old  way ;  but  they  had  still  a  right 
to  go  along  it  till  the  second  order  was  made  for  shutting  it  up ;  and 
§  ip.  of  13  Geo.  3.  c.  78.  gives  the  Appeal  expressly  where  any  footway 
shall  he  ordered  to  be  stopped  up,  so  that  the  Appeal  against  the  second 
<v<ier  was,  at  all  events,  in  good  time.    And  of  this  opmion  wa^  the 
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^  Wc^  iIm  widim  named  A.  6.  mid  C.  D.»  do  hereby 
certify  to  the  said  court  ot  quarter  sessioD,  that  we  made 
and  signed  the  within  order,  and  that  with  our  approba- 
tioii»  and  by  our  direction,  the  said  suryeyor  hath  treated 

with  the  said and for  the  said  lands  r^ 

quired  for  the  purpose  aforesaid,  but  was  not  able  to  make 
any  agreement  for  that  purpose  with  them,  or  either  of 

them ;  and  that  he  tendered  to  the  said the  sum  of 

»  and  to  the  said  ••••••  the  sum  of ,  as  a  re- 

CQmpeose  for  the  said  groond^  and  for  the  makii^  the  said 
dkdiea  and  fences,  which  thcgr  and  each  of  them  refused  to 
reoeive.  A.  & 

CD." 

Order  for  itop-     ^  We  whose  names  are  subscribed,  being  the  justices  of 
{ighway^Biid     ^^  peace  who  have  viewed  the  several  highways  described 
telling  the  loii  in  the  plaos  hereunto  annexed,  and  made  an  order  for  di- 
verting the  old  highway ;  and  being  satisfied  that  the  nev 
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CfMRt ;  for  Lord  £llenborough»  C.  J.,  and,  '*  the  graoameu  as  to  die 
public  is  the  Miopping  up  ;  *'  and  the  Af  peal  must  be  confined  to  tin 
latter  order.-*^  M.  and  Sw  459. 

The  nwnber  of  difficcdties  attending  the  oonstraetion  of  tfaediflerest 
pttfia  of  the  act  13  Gee*  3.  eabenpUfied  in  the  foregoing  caaea*  oocasiood 
a  atatute  to  be  passed  (the  55  Geo.  3.  c.  68.)  for  the  amendment  of  ^ 
former,  one.  By  thia  act,  Jhst,  tfie  justices  in  special  segsioM  arc  em- 
powered to  atop  op  unne€$tmry  highwaya»  and  to  sell  and  dispose  of  the 
adil  (according  to  the  forms  of  the  former  mct\  but  inatead  of  appljio^ 
the  money  obtained  for  such  soil  to  the  purchase  of  the  soil  for  u» 
highways,  as  directed  by  the  former  statute,  it  ia  to  be  applied  to  the 
general  pnrpoaea  of  repair  of  higbwaya  in  the  parish.  Stcomdfy,  notice 
(according  to  a  form  annexed;  see  post^  last  preeedemi  in  this  terieii) 
i$  to  be  affixed,  in  legible  diaracters,  by  the  side  of  the  highway  directed 
to  be  diverted  or  stopped  up ;  as  also  to  be  published  in  a  newspsfxr 
uaoalty  circulated  in  the  county,  and  also  to  be  affixed  on  the  chfoA 
door,  f6r  three  successive  teeeks  after  the  order  shall  haste  been  nodt; 
which  Order  shall  be  confirmed  at  the  quarter  sesaiona  next  qfter  fiv 
weehs  from  the  first  day  on  wMch  notice  shall  have  been  pMM. 
Thirdly^  that  parties  aggrired  by  such  order  or  proceeding,  abail  haTcaa 
Appeal  to  the  said  quarter  session,  giring  ten  days'  notice  m  writi^^ 
the  surveyor  of  highways  of  the  parish,  ftc.  and  also  affixing  one  oo  tbc 
church  door  of  the  same.  If  no  Appeal  beao  made^  or  order  be  coa- 
firmed,  old  waya  may  be  stopped,  and  the  proceedings  shall  be  coa- 
chinTe. 


h^liWBy  therein  deecribed  is  properly  madtf  Mid  fit  fixr  ih* 
reception  of  travellers}  do  hereby  order  the  said  M.  high* 

wayf  being  of  the  length  of yards,  and  of  the 

breadth  of feet,  upon  a  ihedium,  as  appears  by 

the  said  plan,  to  be  stopped  up,  and  the  land  and  soil 
thereof  so  be  sold  by  the  sikid  surveyor  t6  ;..••.  wbos^ 
k&d  adji^ns  thereto,  if  he  shall  be  willing  to  purchase  [the 
same,  for  the  fiiU  value  thereof:  if  not,  to  some  otheif  per- 
wa  or  p«rs^is  for  the  full  value  thereof,  (reserving,  nievep- 

theless,  to a  free  passage  for  persons^  horses,  cattle^ 

and  carriage  throi^h  ihe  land  and  soil  of  the  said  old 
highway  to  and  tcom  the  [land,  ^.]  belokiging  to  him,  called 
• according  to  bis  ancient  usage  thereof.") 

Certificate  to  be  written  under  the  Order  above  nientioned, 

<<  We  the  above  named  justices  do  cetdfy,  that  the  old 
highway  herein  before  mentioned  and  described,  was  sold 

by  the  said  surveyor  to with  our  approbation,  for 

the  sum  of which  sum  we  do  order  the  said 

to  pay  to  the  said  surveyor,  to  be  applied  in 

purchasing  the  land,  and  mahing  the  scAd  flew  highway  ;  and 
if  any  surplus  remains^  we  do  order  that  the  same  shall  be 
applied*  for  the  use  of  the  highways  within  tbto  said 
{parish,  %c)  of  .......  /* 

County  ^. .  • .  •  •  1       *'  We and  • esquires,  Order  for  t«ni. 

(to  wit.)        J  two  of  his  Majesty's  justices  of  the  peace  ^^^;^^^l^^y^^ 

for  the  said  county,  at  a  q[)ecial  sessions  held  at in  person'i  laodt 

the  hundred  of in  the  said  county,  on  the  ......  owner's'con. 

day  of 1813,  having  upon  view  found  that  a  certain  ^enu 

part  of  a  highway  within  the of  •••...  in  the  said 

hundred,  lying  between and  ......  for  the  length 

of yards,  or  thereabouts,  and  particulariy  described 

in  the  pkm  hereunto  annexed^  may  be  diverted  an4  turned 
so  as  to  make  the  same  nearer  lor,  more  commodious]  to 

*  It  riiould  aeeoi,  alihoagh  the  55  Geo.  3.  directs  the  farms  used  to 
bt  those  of  the  anterior  sutute,  that  these  words  in  Italics  should  be 
omitted,  as  the  use  they  order  to  be  made  of  the  money  for  which  the  old 
road  stUsy  recdves  by  the  posterior  statute  a  difiierent  direction. 
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the  public ;  and  haTing  viewed  a  coarse  proposed  for  tihe 
new  highway  in    lieu  thereof,  through  the    lands  and 

grounds  of •  of  the  length  of yards,  or  theres- 

bouts,  and  of  the  breadth  of feet,  or  thereabouts, 

particularly  described  in  the  plan  hereunto  annexed,  and 

haying  received  evidence  of  the  consent  of  the  said 

to  the  said  new  highway  being  made  through  his  lands, 
herein-before  described,  in  writing  under  his  hand  and  seal ; 
we  do  hereby  order  that  the  said  highway  be  diverted  and 
turned  through  the  lands  aforesaid,  and  we  do  order  an 
equal  assessment,  not  exceeding  the  rate  of  Sd,  in  the 
pound,  to  be  made,  levied,  and  collected,  upon  all  and 
every  the  occupiers  of  lands,  tenements,  woods,  tithes,  and 

hereditaments  in  the  said of and  thai  tk 

< 

money  arising  thereupon  he  paid  and  applied  in  nudung* 
recompense  and  satisfaction  for  the  same  unio   the  sfH 
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Form  of  such  Consent. 

**  I,  A.  B^  of in  the  county  of 

being  owner  of  the  lands  described  in  the  plan  hereunto 
annexed,  through  which  part  of  a  certain  highway  lying 

between and is  intended  to  be  diverted  and 

turned,  in  consideration  of  the  sum  of to  be  paid  to 

me  for  the  said  land  and  soil  thereof  [or  in  consideration  of 
the  said  old  highway  being  soldj  exchanged^  ^c  and  to  be 

vested  in  me,  and  also  of  the  sum  of to  be  paid  to  tne^ 

as  the  case  may  be'],  do  hereby  consent  to  the  making  and 
continuing  such  new  highway  through  my  said  lands. 

*^  Given  under  niy  hand  and  seal,  this  •  •  •  •  day  of. . .  •" 

Ord«r  for  de-    County  of •)      **  We, two  of  his  Majesty's 

wS"  ihaTue        (^^  ^^'^        J  justices  of  tlie  peace  for  the  said  county, 

don«  Co  new     acting  within  the  {hundred)  of in  the  said  coimtyt 

800I  who  ara    having  (at  the  request  of  the  parties  interested  in  part  of  the 
discharged       highway  [or  turnpike  road]  hereafter  mentioned,  who  could 
of  old  ones.  ''  i^ot  agree  about  the  repair  thereof)  viewed  a  certain  part  o! 
the  h^hway  (or  turnpike  road),  described  in  the  plan  here- 
unto annexed,  of  the  Idngth  of yards,  which  hatb 

*  See  the  last  preceding  note. 
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been  set  out  and  appropriated  for  a  new  highway  {or  turn^ 

piheroad)  between and m  lieu  of  an  old 

highway  (or  turnpike  road),  which  hath  been  ordered  to  be 
supped  up;  and  having  also  viewed  the  ground  where  the 
said  old  highway  was  situated,  and  having  summoned  the 
surveyor  of  the  said  neW  highway  {or  tnmpike  road),  and 
also  A.  B.,  {who  was  Imble  by  tenure,  ^c.)  {If  the  said  old 
road  lay  in  a  different  parish,  and  was  to  be  repaired  by  the 
inhabitants,  leave  out  the  words  in  Italic,  and  insert  the  sur^ 

veyor  of  the  {parish,  ^c.)  of where  the  said  old  road 

lay,  who  were  liable)  to  the  repair  of  the  said  old  highway 
(or  turnpike  road),  to  appear  before  us  this  day ;  and  having 
beard  what  has  been  dl^ed  touching  the  repairs  of  the 
said  part  of  the  said  highway  {or  turnpike  road),  and  having 
fully  considered  the  same,  and  all  the  circumstances  of  the 
case,  we  think  it  just  and  reasonable,  and  do  hereby  order 
and  {adjudge)  that  the  said  A.  B.  (or  the  inhabitants  of  the 
said  parish,  jfc.)  shall  from  time  to  time  repair,*  tod  keep 
in  repair,  the  whole  (or  a  part  of  the  said  highway),  from 

to containing yards  in  length,  at  each 

end  whereof  we  have  caused  a  post,  or  stone,  to  be  placed, 
to  ascertain  the  extent  thereof. 
^^  Given  under  our  hands  and  seals,  this ....  day  of. .  •  •'' 

Torm  of  Notice  of  turning,  diverting,  or  stopping  up  {as  the 
case  may  be)  a  Highway,  as  directed  by  55  Geo.  3.  c.  68. 

'^  Notice  is  hereby  given,  that  on  the day  of 

last,  an  order  was  signed  by  J.  W.  and  T.  H., 

two  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
coanty  of for  \if  the  order  be  for  turning,  divert- 
ing, and  stopping  up,  &c.  here  so  state  it,  and  describe  the 
road  ordered  to  be  turned,  diverted,  and  stopped  up ;  if  the 
Order  be  for  stopping  up  a  useless  road,  here  so  state  it,  and 
describe  the  road  ordered  to  be  stopped  up  j"]  and  that  the  said 


*  All  persons  liable  to  the  repairs  of  any  each  old  highways,  &c.  so 
dWertedy  or  to  be  diverted,  shall  continue  liable  to  the  repair  of  such 
new  highways,  &c.  except  where  any  agreement  shall  have  been  made 
relative  to  such  repairsy  between  the  parties  interested  therein,  which 
bath  laid  the  burthen  tl^ereof  upon  any  other  persons.  §  19* 
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order  will  be  lodged  with  the  derk  of  the  peace  forthesud 
county,  at  the  general  quarter  sessions  of  the  peace  to  bt 
holden  at •  • .  .in  and  for  the  said  county,  on  the..  ..day of 

next,  and  also  that  the  said  order  wiU  at  the  siid 

quarter  sessions  be  confirmed  and  enrolled,  UDless  upon  ae 
appeal  against  the  same  to  be  then  made,  h  be  oth^wise 
determined." 

Order  of  Justices — {Removal  of  Paupers). 

Govnty  of ^     To  the  churchwardens  and  oreneen 

(to  wit.)         J  of  the  poor  of  the  parish  of  M.*  in  die 

said  county  of  B.  and  to  the  church- wardens  and  overseen 

/  ^- 

•  In  the  K.  v.  Ulverstone,  Ea.  Ter.  38  Geo.  3,  the  order  of  rcmod 
being  directed  "  to  the  church-wardens  and  overseers  of  the  poor  of  the 
parish,  township,  or  division  of  Uhersfone,  &c.  one  of  the  cotimd  asked 
the  opinion  of  the  court,  whether  such  a  detcription  was  proper;  fd 
Lord  Kenyon,  C.J.  anawered,  lihat  at  then  advised«  he  saw  l!Ool9c^ 
tion.  7  T.  R.  566.  ' 

By  35  Geo.  8.  c.  101.  A  power  is  gifen  to  two  justices  to  suspend  tin 
foregoing  order  of  removal,  the  parish  to  which  the  reoaoval  is  made, 
paying  the  expences  of  such  suspension  and  its  consequences,  which  ait 
to  be  levied  by  distress  and  sale  of  the  goods  of  the  church- wardm  or 
overseers  refusing  to  pay  for  the  Orders  and  not  giving  noHet  tfAfipd 
during  thai  lime  again. ^;  the  order. 

If  the  costs, exceed  20/.  by  sect.  8.  of  this  statute,  an  Appeal  is  gires 
agninst  that  particular  Order. 

Two  modem  cases  are  particularly  explanatory  of  the  meaning  of  thii 
gtatute,  as  it  respects  A  ppeals  against  Orders  of  Justices.  In  one  of  R.  ▼• 
Bradford,  in  48  Geo.d,  Lord  Ellenhoroogh,  C.  J.  said,  ''the  ineaniBg 
of  the  statute  is  this ;  if  the  party  aggriered  by  the  Order,  and  intending 
to  appeal  against  the  amount  of  the  charges,  will  give  notice  of  ^ 
appeal  within  three  days  after  demand  made,  he  shall  be  relieved  from 
the  inconvenience  of  a  distress  ;  but  though  he  neglect  to  do  so,  be  ooly 
subjects  himself  to  that  inconvenience ;  for  his  right  of  appeal,  which  is 
aAerwards  given,  is  not  thereby  taken  awfty ;  and  if  he  afterwards  thiai 
proper  to  appeal  within  the  time  appointed  by  law  for  Appeals  agsiost 
Orders  of  removal,  he  is  expressly  empowered  ta  do  ao."  Order  of 
session  confirmed.    9  E.  R.  97> 

The  other  was  still  more  recent,  and  was  R.  v.  St  Mary-lfr-Bone* 
Order  had  been  made  by  two  juBtices  for  removal  of  a  panper,  and  (be 
execution  sospeoded.  By  another  Ordcar  three  moiidit  iAer«  ledtiog  (he 
death  of  pauper,  and  stating  that  it  had  been  proived  tbet  the  retsooabie 
expenses  incurred  by  the  suspentioo  were  five  pounds  and  apwards,  it 
directed  those  charges  to  be  paid  on  demand  in  purtmnce  of  thtatatDir* 
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of  the  poor  of  the  parish  of  R.,  in  the  county  of  0.|  and  to 
each  and  every  of  them. 

Upon  the  complaint  of  the  church-wardens  and  overseers 
of  the  poor  of  the  parish  of  M.  aforesaid^  in  the  said  county 
of  B.y  unto  us  whose  names  and  seals  are  hereunto  affixed^ 
being  two  of  his  mqesty's  justices  of  the  peace  in  and  for 
the  said  county  of  B.,  and  one  of  us  of  the  quorum^  thaf- 
K.  P.  and  A.  his  wife^  B.  P.  their  son  aged  five  years,  and 
E.  P.  their  daughter  aged  four  years,  hav^  come  to  inhabit  . 
in  the  said  parish  of  M.  not  having  gained  a  legal  settlement 
there,  and  that  the  said  R.  P.,  A.  his  wife,  and  B.  and  E. 
their  children,  are  become  chargeable  to  the  said  parish  of 
M.,  we  the  said  justices,  upon  due  proof  made  thereof,  as 
well  upon  the  examination  of  the  said  R.  P.  upon  oath,  or 
otherwise^  and  likewise  upon  due  considaration  had  of  the 
premises,  do  adjudge  the  same  to  be  true ;  and  we  do  like* 
wise  adjudge,  that  the  lawful  settlement  of  them  the  said 
B.  P.,  A.  his  wife,  and  B.  and  E.  their  children,  is  in  the 
parish  of  R.  in  the  county  of  6. ;  we  do  therefore  require 
you  the  said  church-wardens  and  overseers  of  the  poor  of  the 
said  parish  of  M.  or  some  or  one  of  you,  to  convey  the  said 
R.  P.,  A.  bis  wife,  and  B«  and  £.  their  children,  from  and 
out  of  your  said  parish  of  M.  to  the  said  parish  of  R. ;  and 
them  to  deliver  \o  the  church-wardens  and  overseers  of  the 
poor  there,  or  to  some  or  one  of  them,  together  with  this 


.«i«i.i 


Appeal  aB  well  against  the  order  of  removal  as  against  the  order  for  pxf" 
mtni  of  cfaar^;  and  both  dismiaied  by  lestioDf,  and  cose  made  for  B. 
R.— Lord  Ellenborough,  C.  J.  **  The  appeal  is  by  the  first  statute  of 
William,  ^ving  to.  the  party  aggrieved  hy  the  determination  of  the 
Justices  lespecttog  tbe  settlement  of  the  paoper,  then^  though  the  griev- 
auicegrow  by  a  subsequent  sutute,  the  party  is  still  aggrieved  by  the  Order 
of  removal.  Before  the  statute  35  Geo.  3,  there  was  no  grievance  to  the 
parish  to  whieh  the  Order  of  removal  was  made»  until  it  was  executed  ; 
but  tbat  statute  sttaehcs  a  contingient  consequence  to  the  Order  itself  in 
th'is  case,  which,  coupled,  as  it  is,  with  the  Order  of  payment  of  costs, 
Qtkes  it  a  griev&mct,  though  the  pauper  died  before  a  removal  took 
ph«e.  Tben  iheAppeal  ag^dmt  the  Order  for  cosU  is  not  against  the 
<Hiuitiim,  but  wg/UMuH  the  Kabiti^  of  the  parish  to  pay  any  costs  at  all, 
^ing  k  as  acoaaequenos  of  tbeOrder  of  icmovil  apfiealed  againsC 
Order  of  sessions  quashed.    18 IL  B.  Sl« 
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our  Order,  or  a  true  copy  thereof,  at  the  same  time  shew* 
ing  to  them  the  original ;  and  we  do  also  require  you  the 
said  church-wardens  and  overseers  of  the  poor  of  the  sad 
parish  of  R.  to  receive  and  provide  for  them  as  inhabitants 
of  your  parish. — Given  under  our  hands  and  seals  the  .  ••• 
day  of . .  •  •  in  the  •  •  •  •  year  of  the  reign  of  his  said  Majesty 
King  George.'*  • 

Order  of  JusHceS'^{Seizure  of  Goods^  ^c). 
Order  of         County  of "^      '^  To  the  church-wardens  and  over- 

ih?Sdi  m"         ('^  "'*'•)         3  ^"  ^f  *®  P^'  ^f  *^  i^BTish  of 

recover  the      in  the  Said  county  of 

reDftofpenoni 

aod'^ieave  thdr      "  Whereas  C.  W.  and  F.  W.  churchwardens,  and  F.  0. 

'faT'^'^M        ^°^  '^  ^'  ^^^''^^^^  of  ^^  poor  of  the  said  parish  of 

a  pariib.  have  made  complaint  unto  us  W.  D.  and  D.  W.  esquires, 
two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said 

county  of that  D.  O.  late  of  the  said  parish  of  .... 

yeoman,  hath  run  away  from  his  place  of  abode,  at 

in  the  parish  aforesaid,  into  some  other  county  or  place 
unknown,  leaving  O.  his  wife^  and  M.  O.  and  R.  O.  bis 
infiuit  children  upon  the  charge  of  the  parish  of  • .  •  •  afore- 


*  *' All  persons  who  think  themselves  aggriered  by  any  soch  judgmest 
of  the  said . two  justices^  may  appeal  to  the  juitioes  of  the  peace  o£tht$uA 
county,  at  their  next  quarter  lessiont,  who  shall  do  them  justice  ac^ 
cording  to  the  merits  of  their  cause.**  13  and  14  C.  2.  c  12.  §S.  And 
it  has  been  decided,  that  under  the  term  all  persons,  the  pauper  faiinself 
is  comprehended .    Bott.  716. 

By  3  and  4  W.  and  M.  e.  11.$  10,  which  orders  the  church-wardeos 
and  overseers  to  receive  paupers  removed  by  Orders  of  two  justices,  it  is 
provided,  "  That  all  such  persons  who  think  themselves  aggrieved  mth 
any  such  judgment  of  the  said  two  justices,  may  appeal  to  the  nat 
general  quarter  sessions  of  the  peace  to  be  held  for  the  county,  ridiDg» 
city,  town-corporate  or  liberty,  from  which  the  said  person  was  so  ie> 
moved.'* 

And  by  the  8  and  g  W.  c.  30,  **  The  appeal  against  any  order  of  l^ 
moval  of  any  poor  person  shall  be  had,  prosecuted  and  determined,  at  the 
general  or  quarter  sessions  of  the  |Seaeeybr  ike  county^  dknewn,  or  rid- 
ing, wherein  the  parish,  township,  or  place  from  whence  such  poor 
person  shall  be  removed  doth  lie>  and  not  elsewhere.**    §  6. 

3 
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said,  being  the  place  of  their  last  legal  settlement ;  and  that 
he  the  said  D.  O.  hath  an  estate  consisting  of  t^  acres  oi 

land  [or  as  the  case  is"]  situate  at which  should  ease 

the  said  parish  of  their  said  charge.  And  whereas  we  the 
said  justices  have  duly  examined  into  the  cause  and  circum- 
stances of  the  said  complaint,  as  well  upon  oath  as  other- 
wise, and  it  doth  appear  unto  us,  and  we  do  adjudge,  that 
the  said  complaint  is  true.  These  are  therefore  to  authorize 
you  the  said  church-wardens  and  overseers  of  the  poor  of 

the  parish  of aforesaid,  to  take  and  seize  so  much 

of  the  goods  and  chattels,  and  to  receive  .so  much  of  the 
annual  rents  and  profits  of  the  lands  and  tenements  of  him 

the  said  D.  O.  situate  at aforesaid,  as  shall  amount 

to^  or  be  sufficient  to  raise  or  pay  the  sum  of *  which 

we  do  hereby  order  and  direct  you  to  receive  for  and  towards 
the  discharge  of  the  said  parish,  for  the  providing  for  and 
bringing  up  of  his  said  wife  and  children ;  and  you  are 
hereby  required  to  attend  at  the  next  quarter  sessions  of  the 

peace  to  be  holden  for  the  said  county  of in  order 

that  this  order  may  be  then  and  there  confirmed  according 
to  the  statute  in  that  behalf  made  and  provided,  f  Given 
under  our  hands  and  seals  this day  of " 

*  In  a  case  of  Stable  v.  Dickson,  45  Geo.  3,  where  the  justices  had 
adopted  a  precedent  to  seize  and  receive  the  rents  and  profits  of  the  lands 
indefinite^.  The  court  held  the  precedent  to  be  had,  and  that  the  order 
ought  only  to  extend  to  a  specific  sum  of  money ;  otherwise,  under  such 
a  warrant,  if  a  man  had  5000I.  a  year,  they  might  seize  the  whole  when 
the  actual  burden  was  not  5l. ;  and  Lord  Ellenborough  expressly  said, 
that  the  Order  must  specify  a  definite  sum.  6  Easf  s  Rep.  l63.  9  Smith's 
Rep.  278. 

t  By  5  Geo.  1.  c.  8,  it  shall  be  lawful  for  the  church-wardens  or  over- 
seers, Where  any  wife  or  children  shall  be  so  left,  by  warrant  or  order 
from  any  two  justices,  to  seize  so  much  of  the  goods,  and  receive  so 
inuch  of  the  annual  rents  and  profits  of  the  lands,  of  such  husband* 
father  or  mother,  as  such  justices  shall  direct,  for  the  discharge  of  the 
parish  for  the  providing  for  such  wife,  child,  or  children:  which  Order 
leing  confirmed  at  the  next  quarter  sessions,  it  shall  be  lawful  for  the 
justices  there  to  make  an  Order  for  the  churchwardens  or  overseers  to 
dispose  o/'such  goods  and  chattels  by  sale,  or  otherwise  so  mi\ch  of  them, 
for  the  purposes  aforesaid,  as  the  court  shall  think  Jit ;  and  to  receive 
the  rents  and  profits,  or  so  much  of  them  as  shall  he  ordered  ly  the 
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CooYictioni.  We  are  now  to  proceed  to  the  consideration  «f  cofr 
victioiu,  and  Appeals  from  them  exclusively.  A  convictioD, 
then,  (in  the  sense  in  which  we  are  here  using  the  term, 
viz.  a  summary  conviction  before  one,  or  more,  justice^  or 
justices ;  magistrate,  or  magistrates;  commissioner,  or  con- 
missioners ;  &c.)  ♦Is  a  record  of  the  proceedings,  under  the 
authority  of  a  penal  statute,  before  some  person,  or  pewocs, 
duly  authoriz^  by  it  to  receive  infoitnation,  and  (in  some 
cases,  on  a  view  of  the  offisnce)  to  proceed  to  jodgment 

This  authority,  therefore,  being  special,  and  in  restraint 
of  the  common  law,  it  must  appear,  on  the  face  of  the  pro- 
ceedings to  have  been  strictly  pursued,  according  to  the 
letter  of  the  act  by  which  it  was  created,  that  the  justice 
has  jurisdiction  in  the  case ;  and  that  rules  similar  to  those 
adopted  by  the  common  law,  in  criminal  prosecutions,  and 
founded  in  natural  justice,  have  been  observed ;  unfess  Ae 
statute  (as  is  the  case  in  some  instances)  does  expresslj  dis- 
pense with  the  form  of  stating  them. 

And  it  is  reasonable,  that  these  convictions  should  be 
construed  with  strictness,  because  they  must  be  taken  to  be 
true  against  the  defendant. 

But,  although  the  superior  courts  of  justice  are  strict,  in 
requiring  a  precise  specification  of  the  o£Pence^  so  as  to  gire 
the  magistrate  jurisdiction;  yet,  if  the  other  proceedings 
are  stated  with  a  reasonable  degree  of  accuracy,  the  court 

sestions,  of  his  or  her  lands  and  tenements  for  the  purposes  aforesaid. 

§1. 

'^And  the  churchwardens  and  overseers  shall  be  accountable  at  (be 

quarter  sessions  for  all  money  they  receive  by  virtue  of  this  act.*    §  2. 

It  appears,  therefore,  that  the  first  seizure  by  the  overseers  autborised 
by  the  statute  is  only  to  prevent  waste,  or  sale,  by  the  jiauper  or  his 
family,  and  that  the  subsequent  application  to  the  session,  without  tbe 
confirmation  of  which  .nothing  more  can  be  done,  amounts  in  tSvi  ^o 
a  review  of  the  whole  matter,  in  the  nature  of  an  Appeal  on  behalf  of  tH< 
defendant. 

•  The  appellation  "justice**  is  usually  applied  to  persons  in  the  cow 
fnission  of  the  peace  for  counties,  &c. ;  **  magisirate*  to  persons  exer- 
cising similar  authority  under  charter,  as  in  cities,  boroughs,  &c.  Some 
modern  statutes,  relative  to  the  revenue,  give  power,  ia  sonic  respect^ 
similar,  to  commissioners  of  the  public  boards. 

i 
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w3I  Bot  be  astute  in  discovering  defects  in  such  convic- 
tioiui* 

Therefore)  in  whatever  light  they  maj  have  formerly 
beeti  viewed,  it  is  obvious,  now^  that  the  public  derive  con* 
sideraUe  advantage  from  the  exercise  of  the  powers  dele- 
gated to  justices  qS  peaces  and  they  have,  of  late  years, 
received  every  suppcnrt  from  the  courts  of  law,  which  can  be 
givea  consistently  with  the  immoveable  principles  of  cer- 
tainty with  respect  to  the  necessary  desci'iption  of  the 
offence  according  to  certain  defined  rules ;  for,  as  was  said 
in  a  very  recent  case,  ^'  no  intendment  can  be  made  in  favour 
of  a  convictiofi,  so  as  to  get  rid  of  an  objection  in  point  of 
form:'  • 

In  these  convictions  it  is  necessary  that  there  should  be, 

Firsty  an  information,  or  charge  against  the  defendant. 

Secondly^  a  summons,  or  notice  of  such  information,  in 
order  that  he  may  make  his  defence. 

Thirdly^  his  appearance,  or  non-appearance. 

Fourthly^  his  confession,  or  defence. 

H/ihly^  the  evidence  against  him,  in  the  event  that  he 
do  not  confess ;  and, 

Sixthfyj  the  judgment,  or  adjudication. 

And,  in  general,  all  these  matters  must  be  particularly 
set  forth  in  the  record  of  the  conviction. 

For  the  ease,  indeed,  of  the  magistrates,  the  legislature 
has,  in  many  instances,  dispensed  with  this  precise  state- 
ment, which  the  law  generally  requires ;  by  prescribing,  in 
tome  cases,  a  concise  form  for  the  drawing  up  of  the  con- 
viction. 

And  where  an  act  of  parliament  directs,  that  all  convic- 
tions shall  be  made  out  in  the  fonn,  or  to  the  effect  following 
(giving  a  particular  form) :  a  conviction,  containing  all  the 
substantial  parts  of  the  form  prescribed  will  be  good,  al- 
though it  be  not  in  the  express  words  thereof,  or  may  con- 
tain something  more  than  is  directed ;  but  more  on  this 
part  of  the  subject  hereafter. 


*  R.  V.  Daman,  1  Chit.  R.  155. 
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infonaation.  Ilrst,  then,  reading  the  information,  which  mast  be 
the  commencement  of  every  proceeding  whidi  is  not  directed 
to  be  merely  on  the  view  of  the  ofifence  by  a  jiutioe.  It 
must  contain  four  constituent  positions,  correcdy  stated; 
viz.  the  time  when  t&ken,  the  place  where  taken,  the  our 
thority  before  which  taken,  and  the  charge  preferred. 

The  information  should  contain  ^the  day  when  it  was 
taken,  that  it  may  appear  to  have  been  given  within  the 
time  limited  by  the  statute*  * 

Tine  wheo*  And  if  the  time,  so  limited  by  the  statute,  be  within  m 
or  more  months^  or  the  like,  without  expressing  that  they 
shall  be  calendar  ones,  the  limitation  must  be  com- 
puted according  to  hmar  months  of  twenty-eight  dap 
each ;  and  not  according  to  the  calendar  months  in  oar 
almanacs.  Therefore^  if  the  statute  limit  a  prosecution  to 
twelve  months^  in  the  plural  number,  such  prosecution  must 
be  commenced  within  forty-eight  weeks,  and  not  afterwards; 
but  if  it  expresses  a  twelvemonth^  in  the  singular  number, 
this  is  to  be  intended  a  whole  year,  it  being  generally  under- 
stood that,  by  the  space  of  time,  called  thus  in  the  smgulsr 
number,  ^<  a  twelvemonth,''  is  meant  a  whole  calendar  year. 
And  when  the  computation  is  to  be  made  from  an  act 
done,  the  day,  when  such  act  was  done,  is  always  in- 
cltLsiveA 

Place  nhere.  The  place  where  the  judgment  is  given,  or  in  other 
words,  where  the  conviction  takes  place,  it  is  on  all  hands 
agreed,  must  be  stated  with  su£5cient  precision,  to  shov 
that  the  power  exercised  was  only  commensurate  with  the 
jurisdiction  claimed.  But  some  difference  of  opinion  pre- 
vails respecting  the  necessity  for  stating,  when  the  infomor 
tion  was  received,  so  that  the  place  where  the  conviction  took 
place  do  but  appear  with  sufficient  certainty.  %  Some  di^ 
ference  also  appears  respecting  the  necessity  of  naming  the 


*  1  L4.  Raym.  509.  662.-2  Black.  Com.  141w— Lat^n  ▼.  Hooper, 
6  T.  R.  224. 
t  R.  V.  Adderley,  Doug.  446.— Castle  v.  Buidltaoo,  3  T.  R.  623. 
X  See  Boscaw.  25.  and  Nares,  4. 
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county  in  the  body  or  the  conviction,  as  well  as  in  the 
margin,  in  which  latter  place  it  always  stands.*    But  it 
does  appear  to  be  sufficient  if  the  county  be  in  the  margin^ 
and  the  reference  to  it  in  the  body  of  the  conviction  be 
clear  and  precise^  and  without  ambigidty.f    It  is,  on  all 
hands,  however,  agreed,  and  the  common  sense  of  the  thing 
shows,  that  it  is  better  to  name  the  county  in  the  body  of  the 
conviction,  in  order  to  avoid  all  possibility  of  indistinctness 
and  cavil;  as  it  has  become  an  axiom  in  law  respecting 
convictions,  that  the  subsequent  evidence,  on  the  hearing, 
cannot  supply  any  defect  in  the  previous  charge  in  the  in- 
formation ;  and,  as  the  latter  is  the  foundation,  on  which  all 
the  secondary  steps  must  be  erected,  precision  in  the  de» 
scription  of  locality  becomes  of  primary  importance  in  the 
information.     If  the  statute^  on  which  the  prosecution  be 
founded,  be  a  local  one,  like  those  for  r^rulating  the  sale  of 
hay,  and  coals,  within  the  bills  of  mortality,  or  the  building 
act,  or  that  for  the  improvement  of  the  streets  of  the  me- 
tropolis, the  plhce  where  the  fact  charged  was  committed 
is,  in  importance,  at  least  the  second  ingredient  in  con- 
Btitoting  the  alledged  offence. 

The  name  and  style  of  the  justice,  or  other  person  Aoihoricj  be* 
claiming  authority  to  hear  and  determine,  before  whom  the'®'*  ^^^^' 
information  was  made^  must  be  set  forth,  in  order  to  shew 
that  he  has  that  authority  he  claims ;  not  only  that  he  has 
been  appointed  for  the  purpose,  but  that  he  has.  acted 
vrithin  his  jurisdiction.  It  is  therefore  ex.gr.  not  sufficient 
to  style  a  man  *'  justice,  &c.  untkin  the  county,"  but  he 
must  be  stated  to  be  such  justice,  &c.  '^  t?^  and  ybr,  the 
county.*'  X  When  a  statute,  moreover,  gives  cognizance  of 
m  offence  to  the  Tiext  justice^  it  is  not  sufficient  to  name 
bim  merely  a  justice,  even  in,  andybr,  the  county,  none  but 
the  next  {acces^le  and  obtainable  at  least)  justice  can  have 
orisdiction  under  those  words ;  §  but  if  the  statute  say, 
=*  justices  ifi,  or  near^  the  place/'  it  is  only  directory,  and 


•  Boscaw.  «5.  t  Nares,  7.— Paleyy63. 

X  sSalk. 473*  §  1^^'* ^ 6/— Doug. 66. 
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any  justices  of  tbe  county,  or  division^  Scc^  it  shonld  MeDi 
may  act.* 

The  charge.  The  charge  shonld  always  be  reduced  to  writing.  Some 
of  the  statutes  require  it  so  to  be,  in  totidem  verhis;  othcn 
leave  it  wholly  unnoticed,  or  only  to  be  collected  by  infer- 
ence; and  a  distinction  has  been  taken  between  those  io- 
stances  in  which  die  first  proceeding  is  simply  a  compbmi^ 
and  those  wherein  it  is  styled  an  titformatwiL  Tbm 
seems,  on  examination,  to  be  little  foundation  inprina!^^ 
this  discrimination.  This  proceeding  is  altogether  admitted 
to  be  in  derogation  of  the  common  law,  and  the  infonna- 
tion,  and  conviction,  to  stand  in  lieu  of  an  indictment,  an! 
verdict :  it  should  seem  therefore,  that,  on  principle  it 
least,  the  information  should  be  assimilated,  as  mudi  a 
possible,  to  the  indictment  in  all  points,  the  first  of  vhid 

Vunci*  is  being  reduced  to  writing.     It  seems  in  all  cases  fvasonaii 

also  that  the  informer's  name  should  appear;  wheoeftf 
any  part  of  the  penalty  Is  given  to  him  by  statute,  it  ii 
indispensable ;  because  in  those  instances,  upon  the  com- 
mon principles  of  mdence,  such  interested  informer  ii 
rendered  incompetent  to  be  a  witnesB,+  therefore  die  cod- 
viction  must  be  supported  on  other  testimony.  The  dsoks 
of  eachj  and  every ^  of  the  defendants  ought  also  to  be  in- 
serted, and  none  of  them  under  any  general  tide  or(l^ 
scription,  as  ex,  gr.  A.  B.  and  company.  This  has  beeoi 
decided  beyond  controversy  on  the  plainest  principle:}  I 
And  it  seems  no  exception  to  this  rule,  that  one  of  thede>| 
fendants  is  a  woman,  and  a  fAne  covert;  for  it  has  bed 
determined,  even  in  a  case  where  a  previous  contnd 
(which  it  was  observed  afime  cot/tfr^ could  not  aiter  into  with^ 
out  her  husband)  partly  constituted'the  very  nature  of  tkl 

*  R.  V.  Stephen,  Cald.  302.  It  may,'  however,  be  worth  oooiiiieit* 
lion  (especially  if  the  defendant,  after  hearing,  be  acquitted)  bow  fir  i 
may  be  justifiable  to  drag  a  defendant,  capriciously,  and  withoot  gtoi 
cause,  before  a  magistnte  living  at  a  great  distance,  though  witbio  t^j 
county,  when  there  are  others  accessible  residing,  according  to  tb» 
words  of  the  act,  near. 

t  Lord  Raym.  1545.— 3  Burr.  R.  1473. 

t  R-  V.  Harrison  and  Co.  8  T.  R.  508. 
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« 

ofkoee,  that  *'  it  was  not  necessary  to  join  tlie  husband^ 
and  that  in  eveiy  crimewhich  afime  covert  can  commit 
alone,  it  is  sufficient  to  charge  A^  in  a  conviction."* 

It  is  necessary,  on  the  subject  of  names,  to  observe  some* 
thing  with  respect  to  another  party  comprehended  in  some 
informations,  viz.  where  the  penalty  of  the  ofience  is  a 
pecuniary  one,  and  given  to  the  owner  of  property  in- 
jured. There  are  numerous  instances  of  this  kind  in  the 
statutes /or  the  protection  of  plantations,  gardens,  fish- 
ponds, &c.  Two  cases  on  this  subject  are  so  recent,  and 
80  decisive^  as  to  render  the  mention  of  any  other  super- 
fluous ;  and  though  the  point  under  consideration,  in  the  last 
of  them,  at  least,  is  only  inferentially  deducible  from  it,  and 
though  the  case  itself  is  alluded  to  in  this  volume^  on  seve- 
ral occasions,  for  the  illustration  of  other  matters  involved 
in  it,  it  is  so  decisive  of  that  under  review,  that  it  is  unne- 
cessary to  urge  the  subject  fiirtber.  t 

The  essential  requisite  in  charging  an  ofience,  is,  that  it  Deicriptioa  of 
contam  a  direct  charge,  and  not  lacts  fi*om  which  the  ****  ««'«"««• 
charge  of  an  ofience  is*  to  be  inferred,  however  plainly;:): 
and,  in  express  terms,  every  ingredient  that  goes  to  consti- 
tute the  crime  described  by  the  statute  itself.  Thus,  if 
knowledge,  or  consciousness  in  the  offender,  be  made  to  con- 
stitute a  part  of  the  guilt  of  the  transaction,  such  know- 
ledge, or  consciousness,  must  be  directly  averred,  and  no- 
thing less  will  serve ;  so  if  the  day,  or  hour,  at  which  the 
set  be  done,  as  under  some  of  the  game  laws ;  or  the  place 
in  which  it  be  conunitted,  as  in  the  acts  for  the  preserva- 
tion of  fish ;  or  the  age  of  any  party  meptioned  in  the  con- 
viction, as  in  the  coach  r^ulation  act ;  the  same  precision  in 
averment  is  necessary ;  for  no  intendment  can  be  admitted, 
lu  order  to  help  out  a  description  defective  in  an  essential 
uigredient.^     And  if  the  oath  of  the  informant  be  requisite 

•  R.  V.  Crofu,  2  Str.  1 1«0. 

+  R.  V.  Coiden,  2  Burr.  SS79*— R.  v.  Daman,  2  Barn,  and  Aid.  S78. 
-"Sec  posi,  precedent  of  the  couviction  in  this  very  case,  and  the  notes 

Aereon. 

t  R.  ▼.  Bradjey,  10  Mod.  155. 
S  2  Lord  Raym.  79l^R.v.  Trelawney,  1  T.  R.  122. 
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by  the  terms  of  the  statute;^  it  must  appear  on  the  face  of 
the  informadcHi  to  ha^e  beea  given  under  that  iolenh 
nity.* 
To  be  Taried  Although  the  description  of  the  oiFence  must  be  such  as 
ciie^wordi^or  ^  bring  it  clearly  within  the  words  of  the  act,  which  de- 
the  staiote.  dares  it,  or  punishes  it,  many  cases  might  be  cited  to  shet 
that  a  mere  compliance  with  the  terms  is  not  always  suffi- 
cient, for,i  as  was  sud  by  a  very  leamedjudge  upon  one 
occasion,  '^  if  a  magistrate  merely  state  the  fact  of  ik 
offence  in  the  words  of  the  actj  as  if  it  were  the  legal  effect 
of  the  evidence,  when  the  evidence  itself  do  not  warrant 
the  conclusion,  he  subjects  himself  to  a  criminal  inforim- 
tion/'  t  Thus  on  the  5th  of  Ann.  c.  14.  it  has  been  holdea 
that  a  conviction  for  *^  keeping  a  gim,  alleged  to  be  (U 
instrument  for  destroying  game^  is  bad ;  for  though  the  act 
prohibit  the  keeping  or  using  any  engine  to  kill  or  destroy 
game,  yet  as  a  gun  is  not  specifically  named  as  one  of  the 
forbidden  engines,  and  as  a  gun  is  an  instrument  which  maj 
'  as  probably  be  lawfully  kept  for  other  purposes,  as  for  tk 
of  destroying  the  game,  it  is  not  sufficient  so  to  alledgetbe 
fact,  though  according  to  the  words  of  the  statute  ;t  ba: 
a  conviction  for  keeping  a  lurcher  to  destroy  the  guxx 
under  the  same  statute,  was  held  good,  for  not  only  is  i 
lurcher  specifically  by  name  forbidden,  but  the  prohibluoc 
is  in  the  disjunctive  keep,  or  use^  so  that  the  description  of 
the  offence  was  both  conformable  with  the  terms,  and  the 
spirit,  of  the  statute.§  The  presumption,  indeed,  admissi- 
ble in  favour  of  a  defendant,  in  consequence  of  the  tvo , 
loose  decription  of  the  ofience  in  the  conviction,  as  in  the  i 
case  of  keeping  a  gun  above  mentioned,  may  be  qualified  i 
and  corrected,  though  not  extended,  by  the  evidence;  asifj 
it  be  added,  *^  and  he,  the  witness,  then  and  there  saw  the  said 
defendant  fire  the  said  gun  (at  a  hare,  or  other  game^j  <^ 
saw  him  beating  the  covers  with  an  apparent  intention  of 
destroying  the  game,  &c."  || 


•  Boscaw,  16.         t  Lc  Blanc,  J.—R,  r.  Thorosoo,  2  T.R.  ^^^ 

J  Avery  v.  Hoole,  Cowp.  825. 

$  R.  r.  P^rfe,  g  E.  R.  368.  ||  R.  v.  Danes,  6  T.  Ft  177- 
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Upon  the  same  principle  as  governed  these  last  men-  Focti  them- 
tioned  determinations,   it  seems,  the  particular  circam-  ^}^^  ?®  ^ 
stances  ot  the  acts,  which  are  supposed  to  conduct  the  opinion  tbe  resait  of 
of  the  convicting  magistrate  to  his  judgment  of  their  illega-  ^^^^"^ 
lity,  must  be  set  forth,  and  not  the  mere  legal  result  o^ 
or  conclusion  from,  them.    This  observation  extends  to  a 
very  extensive  range  of  cases,  as  profane  swearing,  which 
offence  consists  in  uttering  particular  expressions ;  to  gamm. 
ingf  which  consists  in  particular  acts,  done  after  a  particular 
manner;  to  robbery,  consisting  in  certain  statutable  de- 
scriptions of  particular  articles  growing  in,  or  annexed  to,  the 
freehold;  to j^-oz^, accomplished  by  certain  specified  means; 
and  to  various  other  instances.    In  short,  as  was  observed 
by  BuUer,  J.  in  one  case,  ^  *^  where  the  legislature  has  spoken 
in  general  terms,  and  where  a  particular  offence  is  intend- 
ed to  be  included  under  the  general  description,  it  is  ne* 
cessary,  in  a  conviction,  to  set  forth  the  particular  act  done 
by  the  party  offending,  in  order  to  shew  that  such  act 
comes  within  the  general  description,  and  therefore  to  ena- 
ble such  defendant  to  meet  the  charge.'' 

In  all  cases,  however,  where  the  nature  of  the  offence 
consists  of  a  simple  fact,  and  the  place,  time,  or  manner,  of 
committing  the  act,  do  not  contribute  to  its  guilt,  it  wiU  be 
enough,  if  the  offence  in  the  conviction  be  described  in  the 
words  of  the  statute,  declaring,  describing,  or  punish- 
ing, it. 

But  this  mode  of  interpreting  the  language  of  statutes  is 
sometimes  delusive.  The  statute  of  5  Geo.  S.  for  the  pro- 
tection of  private  fisheries  makes  no  mention  of  the  dissent 
of  the  owner  being  an  ingredient  in  the  ofience ;  yet  it  is 
obvious,  on  a  little  consideration,  that,  if  the  act  be  not  done 
after  that  manner,  or  in  other  words,  if  the  owner's  con- 
sent be  previously  obtained,  it  can  be  no  injury  to  the 
party,  for  whose  interest  and  protection  the  statute  was 
enacted.  The  same  reasoning  might  be  extended  to  many 
other  statutes,  giving  summary  convictions  for  injuries  to 
private  property.    In  these  cases  the  want  of  consent  in 


*  R.  ▼.  Jamei,  Cald.  Ca.  458. 
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the  owner,  makes,  by  necessary  implication,  a  principal 
feature  in  the  charge,  and  therefore  must  be  stated  in  the 
mformation.  This  doctrine  has  long  been  established:* 
but  in  a  very  recent  case,  before  cited  for  the  esbdjlishmcat 
A)f  another  principle  in  convictions,  the  interpretotion  d 
this  statute  has  been  carried  much  farther,  and  it  has  beai 
holden  not  only  necessary  to  be  stated  in  the  infomiatioo, 
that  the  act  was  committed  without  the  consent  of  the  owner, 
but  it  must  appear  expresdy  on  the  information,  and  be 
supported  by  the  evidence,  that  the  prosecution  is  cmvd 
on  at  the  instance^  and  on  behalf  of,  such  owner,  t 
Szceptlons,  The  last  point  in  the  charge  to  be  considered  is,  (nmier 

tSls" u!!f dif-  "wny  ^*^  ^^  statutes  giving  summaiy  convicticms,)  md 
f^reDcebe-  the  most  important,  one  which  requires  considerable  dis* 
tweentbem.  criminating  pover,  and  one  which  has  given  occasions 
more  appeals  than  most  others.  It  arises  out  of  ^ 
necessity,,  imposed  by  the  respective  statutes  themsdves, 
pf  negativing  expressly  and  directly  «very  exceptwn,  whi 
may  accompany  the  description  of  the  offence  in  their » 
acting  clauses  ;  and  iii  distinguishing  exceptions  so  made,  froa 
exemptums  introduced  by  separate  provisions.  It  has  bea 
too  frequently  determined,  and  is  now  too  precisdy  settled 
that  the  former  are  all  that  it  is  necessary  to  native  by 
averment  in  the  conviction,  and  that  the  latter  are  to  be 
taken  advantage  of,  and  exhibited  in  extenuation  or  es^ 
emption  by  the  defendant,  if  noticed  at  all,  to  insist  on  tb^ 
distinction  here  much  at  length,  t  The  absence  of  tbai^ 
does  not  form  any  constituent  part  of  the  ofience  chargei| 
but  the  eaistence  of  them  does  in  many  cases  form  the  de^ 
fence  of  the  person  accused.  §  The  shortest,  and  there* 
fore  the  clearest,  elucidation  of  the/orwi«r  part  of  this  doc- 
trine, perh^)6,  arises  out  of  the  qualification  act  of  Car.S^ 
reapepting  game,  in  convictions,  on  which,  the  qualifications 
(being  by  exception  in  the  section  imposing  die  penaltj)/ 


•  R.  V.  MilUsoD,  2  Burr.  R.  (579.— R.  ▼•  Corden,  4  Burr.  R.  ^ 
t  R.  ▼.  Daman,  1  Chit  R.  147.  and  t  Barn.  &  Aid.  378* 
t  2  Hawk.  25.— R.  V.  Jukes,  8  T.  R.  542. 
§  R.  ▼.  Jarvii,  I  £.  R.  647.  n.^R.  v.  Ford,  1  Str.  555. 


^  APPXALS.  679 

must  be  individually  negatived  in  the  charge^  on  the  &ce 
ef  the  conviction,  and  cannot  be  supplied  by  the  evidence : 
Of  the  latter  part,  out  of  the  act  of  50  Geo.  3.  for  r^ulat* 
ing  stage  coaches,  in  the  early  sections  of  which  there  are 
numerous  ofiences  declared,  including  numerous  excep- 
tions, all  of  which,  upon  the.  principle  just  insisted  oq^ 
must  be  negatived  in  any  conviction  under  this  statute;  * 
but  by  the  subsequent  sections  there  are  some  exemptions 
from  the  penalties  to  be  claimed  by  the  defendant  unda: 
certain  circumstances,  which  therefore  need  not  be  noticed 
in  the  conviction.  The  same  may  belaid  of  a  conviction 
for  retailing  spirits  without  a  licence,  without  averring  that  it 
wasnofsold  to  be  used  in  medicine,  a  claim  of  exemption  from 
the  penalty  allowed  by  a  distinct  provision  of  the  statute,  f 
And  it  is  immaterial  whether  the  exemptions  be  in  the 
same  statute  which  enacts  the  penalties,  or  in  a  subsequent 
statute  bearing  reference  to  the  anterior  one.  % 

Such  is  the  general  outline  of  the  difference  between  excep* 
iionsy  and  exemplions,  and  little  more  than  an  outline  can  be 
given  in  a  work,  in  a  considerable  degree  confined  to  elemen- 
tary principles,  and  general  results;  but  in  some  statutes,  from 
the  loose  manner  of  wording  them,  and  a  certain  indistinct* 
ness  of  description,  some  difficulties  will  occur  respecting  the 
extent,  within  which  these  rules  are  designed  to  operate. 
For  example,  it  has  been  decided  that  the  exception  in 
12  Geo.  3.  c.  61.  §  11.  of  mills  then  used  for  making  gun^* 
powder,  &c.,  does  riot  apply  to  the  limits  first  mentioned  in 
that  clause,  but  only  ^<  to  the  other  part  of  Great  Britain,'' 
not  within  those  limits ;  and  therefore  an  information,  charge 
ing  the  keeping  more  than  the  allowed  quantity  of  gun- 
powder within  the  specified  limits,  need  not  negative  this 
exception. 

This  is  all  that  is  considered  necessary  to  be  observed 
in  this  place  respecting  the  first  division  of  d  conviction, 
viz.  the  charge  contained.in  the  information. 

*  SeepQf/,  Precedentoof  Convictions^  for  a  further  elucidation,  of 
this  poftition. 
t  9Geo.  g.  C.23.— 2Str.  1101.  1  Str.  555. 
t  R.  Y.  Hall,  1  T.  R.  S20. 
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To  be  stated 
geoenlljr* 


SanuDont.  Sdly.  The  fumnions.    In  all  ca8e%  except  those  few,  in 

which  particalar  statutes  have  allowed  justices  to  ooovkt 
oflenders  on  view  of  the  ofience^  (which  priiolege  whco 
exercised  must  be  stated  accordingly  on  the  fiice  of  the 
conviction)  a  summons  of  the  ddendant  is  aneoessiiy 
step  in  the  proceedings,  that  he  may  have  time  to  prepare 
himself  for  defence.  That  this  step  has  been  compEed 
with,  in  order  to  shew  that  no  surprise  has  been  attempted, 
such  summons  must  be  stated  in  the  conviction.  How, 
and  in  what  precise  terms,  it  must  be  so  stated,  has  been  the 
subject  of  some  controversy.*  It  is  now,  however,  a  decided 
point,  that  it  is  sufficient  to  state^  that  the  party  was  dubj 
summoned,  without  further  particularizing  the  orcam- 
stances ;  for  the  court  above  will  always  suppose  a  magis- 
trate has  executed  his  authority  regularly,  where  notkino 
to  the  contrary  appears,  f  li^  however,  it  be  thought  ne- 
cessary to  set  out  the  summons,  it  must  on  the  fiureofit 
be  in  all  respects  regular;  for,  if  it  appear  otherwise,  itvIU 
be  sufficient  reason  for  quashing  the  conviction ;  %  the  daj, 
and  place,  and  authority,  must  appear  to  have  been  cor- 
rectly stated,  as  well  as  the  proof  of  service  on  the  defen- 
dant; and  also  that  sufficient  time  was  allowed  for  deience.) 
Appearance  or  3dly.  It  must  next  be  stated,  that  the  defendant  appeared 
»®"^PP«»f-  to  the  summons,  or  that  he  did  not  appear,  as  the  fact 
was.  If  he  appear,  he  cannot  afterwards  take  advantage  of 
any  irregularity  in  the  summons,  except  indeed  (if  it  be  f«) 
that  it  did  not  allow  sufficient  time  for  defence;  and  if  be 
wave  that  objection  at  the  time  of  hearing,  he  cannot  afte^ 
ward  take  advantage  of  thai  particular  objection  on  an  ap 
peal.  II  Before  whom  the  defendant  appeared,  in  consequence 
of  the  summons,  being  necessary  to  be  stated,  in  order  to  show 
the  authority  to  convict,  it  was  formerly  considered  doubt- 
ful,  whether  the  hearing  of  the  defence,  and  the  adjudi- 
cation, must  not  be  by  the  same  justice  who  received  tbe 
information :  but  the  uniform  p):actice  of  many  years  to 


aoce. 
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the  contrary,  eq)ecially  at  the  police  offices  in  the  metro- 
polisi  where  there  is  a  continual  succession  of  magistrates ; 
tnd  the  invariable  discouragement  given  to  any  objection 
on  this  ground  by  the  courts ;  seem  to  recognize  and  sanc- 
tion a  different  view  of  the  subject.  Indeed  objections  on  this 
ground  alone  have  long  ceased  to  be  taken  at  the  bar.  *  If 
the  party  do  not  appear,  after  proof  of  summons  duly 
serv^,  ihe  justice  may  proceed  to  judgment,  and  he  must 
state  all  these  facts  in  their  proper  order  in  his  conviction ;  t 
but  it  is  not  generally  necessary  (unless  such  necessity  be 
expressed  in,  or  logically  to  be  inferred  from,  the  words  of 
the  statute,  on  which  the  conviction  is  founded,)  that  the 
defendant  should  appear  in  person ;  for  he  may  appear  by 
his  attoniey,  or  other  person,  X  and  if  he  do  so,  it  must  be 
80  stated  in  the  conviction,  for  otherwise  it  would  not  be  a 
true  representation  of  the  facts  as  they  actually  occurred. 
However,  if  the  party  do  himself  appear,  it  seems  he  can- 
not demand,  as  a  right,  however  as  a  courtesy  it  be  gene> 
rally  admitted,  to  have  his  attorney  also  present.  § 

4tbly.  The  next  matter  to  be  stated  in  the  conviction  is  ConfMioa  or 
the  proof  exhibited  to  establish  the  charge.  The  confession  ^^^^"^^ 
of  the  party  charged  with  an  offence,  appears,  ex  vi  termini^ 
to  be  the  most  decisive  proof  that  can  be  exhibited ;  and  it  is 
60  esteemed  in  law,  if  it  agree  with  the  charge,  that  is  to  say, 
admit  itte  facts  as  charged ;  for  whether  such  facts  amount 
to  the  offence  inferred,  as  a  consequence  from  those  facts,  is 
a  mere  question  of  law :  and  the  defendant  does  not,  by  a 
confession  of  the  mere  facts,  admit  the  legal  effects  of  them, 
or  compromise  hb  right  of  appealing,  or  any  question  of 
legal  interpretation,  or  of  erroneous  application  of  the  facts 
confessed  to  the  information  exhibited ;  as  where  one  was 
informed  against,  under  the  hawkers'  act,  for  selling  silk 
handkerchiefs  without  a  hawker's  licence,  he  confessed  the 
selling,  &c  as  laid  in  the  information,  but  afterwardsi  ap- 
pealed against  the  conviction,  on  certain  words  in  the  act, 
under  which  his  manner  of  selling  did  not  come ;  for  he 
insisted  he  did  not  trade  in  the  manner  described  by  the 

*  NareSj  12.  t  R.  v.  Simpson,  1  Str.  44.  X  Id. 

{  R.  V.  A.  B.  &  C.  D.  Justices  of  Staffordshire,  I  Chit.  R.  S;i5% 
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ckuse)  and  the  conviction  was  qoa&hed accordingly.*  Theie 
positions  are  so  obvious  to  the  commonest  legal  appr^enr 
sion,  and  have  so  long  received  the  sanction  of  decided 
cases,  that  it  is  unnecessary  to  urge  them  further,  t  It  is, 
however,  right  to  notice,  that,  with  these  restrictions  of 
interpretation,  so  comprehensive,  and  decisive^  is  the  proof 
by  confession  holden,  that  when  a  statute  only  gives  a  jiu- 
lice  authority  to  convict  on  the  testimony  ofone^  or  nm^ 
witness^  or  witnesseSy  the  interpretation  of  the  courts  is, 
that  '^  the  confession  of  the  defendant  is  equivalent  to  the 
evidence  of  a  witness,  and  sufficient  to  satisfy  such  words  of 
the  statute.  % 

And  as  the  confession  supplies  the  want  of  evidence,  so 
it  cures  any  objection  to  the  manner  of  taking  it^  as  that  it 
was  not  taken  in  defendant's  presence,  or  that  improper 
evidence  was  taken,  &c«  &c.  §  The  confession  then  makes 
part  of  the  conviction. 
Evidence  to  5thly.  If  the  defendant  appear,  but  deny  the  charge^  (or 
th**'^h"r**^*  as  has  been  before  observed,  neglect  to  appear,)  the  next 
step  is  to  substantiate  the  information  by  testimony.  It  hss 
been  already  noticed,  that  all  the  witnesses  must  be  de- 
scribed by  name,  and  the  rule  seems  to  be  universal^  al^ 
though  the  reason  may  be  particular  ;  viz.  to  shew  that  the 
defendant  was  not  convicted  on  the  testimony  of  a  person 
interested  to  procure  a  conviction,  the  informer,  who  being 
entitled  to  the  penalty,  or  some  portion  of  it^  according  to 
the  provisions  of  each  particular  statute,  stands  in  that 
predicament.  ||  Some  statutes,  indeed,  make  exceptions  to 
this  rule,  as  in  some  instances  of  complaints  by  servants 
against  their  employers ;  of  the  giving  false  characters  to 
servants  by  masters  and  mistresses,  under  S2  Grea  S.  c  56; 
and  some  few  others,  wherein,  from  the  necessity  of  the 
cases,  the  informers  are  made  good  witnesses  to  ccmvict,  bj 


*  R.  V.  Little,  1  Burr.  R.  609 — See  post,  the  precedent. 

t  3  Burr.  R.  1475. — \  Id.  2279.— I  T.  R.  320. 

J  R.  V.  Gage,  1  Sir.  646. 
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gpecial  provision.    These  cases  however  only  form  excep- 
tions to^  and  by  no  means  contradict  or  contravene,  the 
general  rule.     But  the  interest  must  be  certain  and  direct, 
or  it  will  only  go  to  the  credit,  not  to  the  competency,  of 
the  informer  as  a  witness.    This  distinction  is  sufficiently 
exemplified  in  a  single  case,*  which  was  that  of  an  infor- 
mation against  defendant  for  having  naval  stores  in  his 
possession  contrary  to  the  statute,    17  Geo.  2.  c.  40.  and 
9  and  10  W.  S.  c.  41.    A  witness  was  called  to  prove  the 
case,  who  appeared  to  be  the  informer,  and  was  objected  to  as 
incompetent,  on  the  authority  of  Rex  v.  Blackman,  1  £sp.95; 
in  which  case,  on  information  on  the  statute,  a  witness 
was  called  who  was  a  police  officer,  who  stated  that,  on  in- 
formation given  of  stores,  &c.  he  went  with  a  warrant  to 
search,  and  found  the  naval  stores.     He  was  asked  on  his 
voir  dire  whether  any  officer,  or  other  person,  had  given  in- 
formation to  the  admiralty  respecting  these  stores/    Upon 
which  Erskine  objected  to  his  testimony,  on  the  ground  that, 
as  the  statute  gave  half  the  penalty  to  the  informer,  and 
no  information  being  given  to  the  admiralty,  he  must  be 
deemed  to  be  the  informer.     It  was  answered,  that  the  same 
statute  also  left  it  in  the  discretion  of  the  judge  who  tried 
the  oflfender  to  inflict  a  corporal  punishment,  in  lieu  of 
aJineof200L    He  was  asked  if  he  did  not  expect  part 
of  the  fine,  in  case  the  defendant  should  be  convicted  ?  He 
sud  he  did,  and  refused  to  release.     Lord  Kenyon  said, 
though  there  certainly  is  an  option,  either  to  fine,  or  inflict 
corporal  punishment,  that  the  former  mode  had  generally 
been  adopted,  and  though  in  the  case  alluded  to  the  court 
had  inflicted  a  corporal  punishment,  that  had  b^en  in  con- 
sequence of  declarations  by  the  person  convicted,  that  he 
did  not  mind  the  fine,  as  he  could  easily  pay  it ;  and  there- 
fore on  the  footing  of  interest,  he  thought  a  person  of  this 
description  inadmissible,  and  that  the  declarations  of  the 
witness,  in  this  case,  sufficiently  shewed  the  bias  of  his 
mind,  that  a  prospect  of  a  share  of  the  fine  would  influence 
his  testimony.     But  Lord  Kenyon  said,  since  the  decision 

!■■■■  I'  ■  II  .tll-l  ■  * 

*  •  R,  v.  Cole,  I  E»p.  107. 
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of  this  ca$e  of  Rex  v.  Blackman,  he  had  (uDy  considered  tlie 
objection  to  the  competency  of  the  informer  being  a  wit- 
ness on  the  ground  of  interest.  That  the  court  having  a 
power  either  to  inflict  a  corporal  punishment,  or  fine^  atthor 
discretion,  in  case  of  conviction ;  and,  as  it  was  only  in 
case  a  fine  was  imposed,  that  the  witness  could  expect  to 
derive  any  benefit,  and  thai  was  tmceriain  as  dependmg  on 
the  judgment  of  the  court,  he  was  now  of  opinion  that  the 
objection  only  went  to  his  credit,  and  not  to  his  compe* 
tency,  and  that  therefore  his  evidence  was  admissible. 

llie  evidence  should  be  stated  to  have  been  givoi  in 
the  presence  of  the  defendant,  that  it  may  appear  he  hs 
had  the  benefit  of  a  cross  examination ;  *  but  if  it  be 
not  so  stated,  yet  if  enough  appear  upon  the  conviction 
to  shew,  that  the  witness  was  examined  upon  oath,  in  the 
presence  of  the  defendant,  the  court  will  support  the  con- 
viction, f 

Thus,  if  a  defimdant  appear  and  plead,  and  the  evidence 
be  given  on  the  same  day,  the  court  will  intend  that  the 
evidence  was  given  in  the  defendant's  presence,  even 
though  it  be  stated  that  the  a|)pearance  was  at  A,  and  that 
the  evidence  was  given  at  B.  X 

And  where,  on  a  conviction,  the  information  was  stated 
to  have  been  laid  on  the  29th  of  May,  1805,  and  that  the 
defendant  appeared  on  the  4th  of  June  (without  mention- 
ing the  year),  and  it  concluded  by  stating  tlie  conviction  as 
signed  and  sealed  on  this  4th  otJuney  1805,  the  court  held 
that  the  proceedings  appeared  to  have  been  all  one  con- 
tinuing transaction,  from  the  appearance  of  the  defendant, 
after  the  summons,  to  the  close  of  the  conviction ;  and  that 
this  appeared  both  from  the  antecedent  date  of  Afay,  1805, 
and  the  date  of  the  conviction,  to  have  been  June^  1805, 
because  the  defendant  was  stated  to  have  appeared  on  the 
4th  otJune,  and  the  conviction  was  signed  and  sealed  on 
the  4th  ofJuncj  1805;  and  they  held,  that  it  therefore  ap- 


•  R,  V.  Vipont,   2  Burr.  R.  1 163.— R.  v.  Cxowther,  1 T.  R.  185^ 
R.  T.  Barwell,  6  T.  R.  75. 
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pearedi  that  the  evidence  was  given  in  the  defendant's  pre- 
sence ;  as  his  departure,  pending  the  continuance  of  the 
transaction,  could  not  be  presumed.* 

But  a  confession  of  the  ofience,  as  before  observed,  cures 
the  irregularity  of  not  stating,  that  the  evidence  was  given 
in  the  presence  of  the  defendant. 

As  the  record  of  the  conviction  ought  to  be,  as  has  been 
already  observed,  an  exact  account  of  all  the  proceedings 
before  the  magistrate,  in  order  to  shew  that  he  has  not 
exceeded  his  authority,  the  whx>le  evidence  which  applies  to 
the  charge  must  be  particularly  set  out,  by  which  Uic  court 
mayjudge,  whether  sufiScient  proof  appear  to  sustain  every 
material  allegation,  and  to  justify  the  adjudication.  It  has 
been  noticed,  in  a  former  page,  that  on  this  hinges  the 
difference  between  orders,  and  convictions ;  for  in  orders 
it  is  sufficient  to  state  the  result  of  the  evidence,  but  in 
convictions  the  evidence  itself  must  be  particularly  given,  f 
Thus,  it  will  not  be  sufficient  to  state  that  the  said  offence 
was  fully  and  duly  proved,  for  that  is  to  state  the  result  of 
the  evidence  cfnly,  but  not  the  evidence  itself.  X  Some  EzceptioD. 
laxity  however,  amounting  to  something  like  an  exception 
to  the  universality  of  this  doctrine,  has  been  reluctantly 
admitted  in  convictions  under  the  game  laws ;  but,  at  most, 
these  only  form  an  exception  to  an  otherwise  universal 
rule.  § 

And  it  is  necessary  to  state  the  evidtoce  on  both  sides, 
viz.  as  well  that  for  the  defendant,  as  that  on  the  part  of 
the  prosecution. 

In  these  summary  convictions,  the  opinion  of  the  justice 
being  substituted  for  that  of  a  jury  according  to  the  common 
law  process,  the  weight  of  the  evidence  on  either  side,  if  there 
be  any  essential  diffisrence,  must  be  determined  by  the 
justice ;  therefore,  if  the  whole  evidence  be  clearly  set  out, 
and  that  on  the  part  of  the  prosecution  sufficiently  apply  to 
the  facts  alledged,   and  constitute  the  offence  charged, 

•  R.  V.  Crisp.  7  E.  R.  S89.— R.  v.  Swallow,  8  T.  R.  284. 

t  R.  V.  Killet,  4  Burr.  R.  20(53.  t  R.  v.  Reed,  Doug.  469. 
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whatever  be  the  evidence  brought  to  rebut  it  by  &e  de* 
fendant,  every  thing  respecting  the  credit  to  be  pTen  to 
one,  or  the  other,  which  would  be  right  to  be  left  to  a  juiy, 
it  must  be  presumed  was  right  to  be  left  to  the  qpimon  of 
the  justice,  and  his  conclusion  fairly  drawn  from  it  caimot 
be  disturbed  on  appeal.'* 

It  foUowsi  from  what  has  been  advanced,  that  the  evi- 
dence adduced,  and  stated  in  the  convictions,  must  be  c(»- 
sidered  as  entirely  distinct  from  the  all^ations  of  the 
information,  in  support  of  which  only  it  is  exhibited:  in 
other  words,  that  although  the  in£[>raiation  be  on  oath,  and 
a  sufficient  general  description  of  the  ofi^ce  be  givoi  in  it| 
yet  the  proof  of  every  particular  which  goes  to  establidi 
such  offence,  as  each  is  to  exempt  the  d^endant  from  the 
consequences  of  it,  (if  any,)  must  be  exhibited  on  tbepro^* 
Thus  it  is  insufficient  in  most  cases  to  say,  *<  it  appean  the 
defendant  is  guilty  of  the  premises  charged  in  the  above  i> 
formaiionj"  for  diough  in  convictions  on  the  game  h^ 
the  qualifications  be  negatived  in  the  information  (in  order 
to  give  the  justice  jurisdiction,  and  cannot,  in  all  probi* 
biiity,  in  the  nature  of  things,  be  separately  and  indkidwi&l 
negatived  by  the  evidence,)  t  yet  in  most  instances  die 
&cts  which  contribute  to  the  establishment  of  the  ciuu]^ 
in  the  whole,  or  on  some  of  its  essential  parts  or  beansgSt 
(as  age,  quality,  numbers,  &c.)  are  open  to  proof  by  the 
testimony  of  witnesses,  and  necessary  to  be  so  proved.  4 
Thus,  ex  gr.  under  the  statute  against  pro&ne  swearings* 
the  quality  of  the  defendant;  under  the  coach  reguhuiog 
act,  the  ages  of  the  supernumerary  passengers ;  and  undtf 
^hc  hawker's  act,  the  repetitions  of  the  fact  charged ;  §  g^ 
to  the  essence  of  the  respective  offences,  and  are  facis 
susceptible  of  tCJ»timony,  in  accusation,  and  defence;  the 
evidence   for   both    of  which,    it   has  already  been  ob- 


•  R.  T.  Lovet,  7  T.  R.  152.— R.  v.  Clarke,  8  T.  R.  «28. 
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served,  is  oeoessary  to  be  stated,  that  the  court,  on  appeal^ 
may  judge  whether  the  ofience  be  sufficiently  charged,  and 
supported;  whether  the  defence  comprehend  an  excuse^ 
a  qualification,  or  an  exemption ;  and  therefore  whether  the 
justice  have  drawn  a  right  conclusion. 

6thly.  Every  conviction  must  contain  an  adjudication  of  Jadgment  or 
the  defendant's  having  been  convicted,  whether  the  punish*  *  **" 
ment  be,  or  be  not,  faced  by  the  statute.*^  There  must  also 
be  a  judgment  of  forfeiture,  for  it  is  said,  where  there  is  an 
appeal,  '^  it  is  not  from  the  judgment  of  the  justice  as  to  the 
facty  but  because  he  has  ordered  a  penalty  to  be  paid,  or 
committed  the  defendant,  who  wants  to  stay  execution,  or 
be  released  from  prison."  f 

The  conclusion  of  a  conviction  ought  to  be,  and  com* 
monly  is,  ^  the  said  defendant  is  accordingly  convicted  of 
the  offence  so  charged  upon  him,  (or  against  him)  as  afore- 
said, contrary  to  the  form  of  the  statute,  8cc.  and  I  do  there» 
fore  adjudge  anddeclare  that  the  said  defendant  hath  forfeited 
for  his  said  offence  the  sum  of,  &c/'  This  seems  to  be  the 
most  usual  and  efficacious  mode  of  expressing  the  convic- 
tion ;  and  it  may  be  adviseable  to  pursue  it  in  all  cases. 
However,  the  justice  is  not  restricted  to  these  exact  words ; 
for  in  one  case,  where  the  conviction  (after  stating  the  evi« 
dence)  concluded  thus  :-r-<  and  thereupon  the  said  defend- 
ant, the  said day  of &c.  before  me  the  same 

justice,  by  the  oath  of  one  credible  witness  aforesaid,  ac- 
cording to  the  foiin  of  the  statute  aforesaid,  is  convicted^ 
and  for  his  offence  (foresaid  hathforfeitedj  ^c.'  though  it  was 
objected,  that  it  did  not  appear  of  what  the  defendant  had 
been  convicted,  yet  the  court  held  it  to  be  sufficient.  % 

And  a  defendant  may  be  convicted  of  several  penalties  in 
one  conviction;  for  it  is  the  constant  practice  in  actions  on 
the  game  laws,  and  not  unfrequent  in  convictions,. 

But  whenever  several  acts  are  charged  to  have  been  com- 
mitted, it  must  depend  on  the  words  of  the  statute  inflicting 


•  R.  T.  Harris,  7  T.  R.  «38.  t  Nares,  65. 
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the  penalties,  whether  they  are  distinctly  incurred  for  Sa- 
tinet offences,  or  whether  the  several  acts  done  form  only 
one  aggregate  oflfence.  Acts  done  on  different  days  mast 
always  be  distinct  offences,  but  different  acts  dmie  on  one 
day  are  liable  to  the  distinction  just  taken,*  and  esch 
particular  one  must  be  decided  by  the  obvious  desiip 
of  the  l^slature  in  passing  the  statute,  on  which  the 
conviction  is  founded,  assisted  and  fortified  by  the  ana- 
logy of  similar  cases.f  It  must  however  be  observed  that 
adjudication  on  every  point  to  which  it  refers,  must  be  pr^ 
dse  and  exact;  for  a  judgment  for  too  little  is  as  bad 
as  a  judgment  for  too  much ;  and  this  is  so,  whether  it 
respect  the  fine^  the  costs,  or  any  other  portion  of  the 
penalty  which  has  been  attached  to  the  commission  of  the 

offence.^ 

In  a  case  where  commitment  was,  that  '^  the  defaidants 
should  lie  in  prison  tiU  they  pay  their  fine  ;  "  and  n6  precise 
fine  being  mentioned,  the  court  held  the  conviction  naught, 
and  quashed  it*  $ 

And  where  a  statute  says,  that  upon  non-pajrment  of  the 
penalty  and  costs,  the  offender  shall  be  committed  for  such 
a  time,  or  until  the  pcnal^  and  charges  shall  be  paid  (as  is 
the  case  under  6  Geo.  1.  c.  48.  for  cutting  down  timber 
trees),  and  the  conviction  adjudge  him  to  be  imprisoned  a 
certain  time,  or  until  the  forfeiture,  together  with  the  charges 
previous  to,  and  attending,  the  said  conviction,  be  paid,  but 
does  not  ascertain  what  the  charges  are,  it  is  bad.|| 

So,  in  another  case,  where  a  private  act  (7  Geo.  2.  c  Il)> 
gave  power  to  a  magistrate  for  a  town  and  borough,  on  t 
summary  conviction  there  against  that  act,  to  levy  tk 
penalties  by  distress,  together  with  the  reasonable  ch4tfpi(^ 
taking  and  keeping  such  distress:  and  the  conviction  returned 
into  B.  R.  upon  a  writ  of  certiorari,  did  not  appear  to  have 
adjudged  what  the  defendant  was  to  pay  for  those  dargei* 

•  Brooks  V.  Millegao,  3  T.  R.  509.^Bq1I.  Ni.  Pri.  IS9.— 8  T.  R. 
t84. 

t  R.  T.  Clarke,  Cowp.  6 10;  Paley,  162.    2  R  ▼.  Salmons,  1 T.  R.  &i. 
$  R.  T.  Elwaly  2  Lord  Rayoi.  16 14.  U  R  v*  Hall,  Cowp.  (SO.    . 
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it  was,  by  the  counsel  who  was  to  have  argued  in  support  of 
the  conviction,  admitted,  on  the  authority  of  The  King  v« 
Hall,  to  be  bad,  and  the  same  was  accordingly  quashed.^ 

And  it  is  to  be  observed,  that,  where  a  statute  impose  a  ir  two  commit 
penalty,  if  any  person  or  persons  shall  do  an  act  prohibited,  ^J^^^^l[{^^^i 
if  two  persons  do  such  act  together,  and  ate  jointly  con-  peoaity. 
victed,  it  is  deemed  but  one  offence,  and  the  magistrate  caii 
only  inflict  one  penalty ;  for  in  a  case  of  the  King  v.  Bleas- 
dale  and  another,  T.  R.  S2  Geo.  3,  where  the  defendants 
were  convicted  in  five  pounds  eack^  under  5  Ann.  c.  14.  §  4, 
for  using  a  greyhound  to  destroy  game,  without  being 
qualified,  the  court,*  without  hearing  any  argument,  said 
the  conviction  could  not  be  supported,  for  that  it  was  only 
one  o&nce,  and  that  the  magistrate  should  only  have  con- 
victed them  in  one  penalty;  and  they  said,,  that  this  point 
had  been  several  times  decided;  the  conviction  was  there- 
fore quashed,  f    But  if  either  the  penalty  imposed  by  the  But  if  oftences 
statute  be  upon  each  person  convicted ;  or,  if  the  particular  penaUiware 
nature  or  quality  of  the  offence  be  such,  that  the  guilt  of  each  distioci  also, 
of  the  partis  be  essentially  distinct  from  that  of  the  others; 
in  either  of  these  cases,  tlie  parties  ought  to  be  convicted  in 
several  and  distinct  penalties.:): 

Commonly,  the  distribution  of  the  penalty  too  makes  a  Appiu-ation  of 
necessary  part  of  the  judgment.     Where  the  statute  itself^****  pei«Uy. 
gives  it  in  certain  proportions,  indeed,  if  the  conviction  set 
forth  that  the  offender  is  convicted,  and  shall  forfeit  such  a 
sum  according  to  the  form  of  the  statute,  without  making 
a  distribution,  in  terms,  to  the  different  parties  entitled, 
the    court    has    held  that  in  this  it  was  well  enough,  §  DistribofWe 
because  the   statute  has  itself  pointed  out  the  proportions*'*"''^*  PJJ*"'^* 
to  be  distributed,  and  there  was  nothing  left  uncertain,  or  statute, 
discretionary. 

But  where  the  distribution  directed  by  the  statute,  was  Distributive 
part  to  the  party  grieved,  and  the  remainder  to  ^Ae  orer- •*'"''"  *^*  ■■" 

•  R.  ▼.  Symroonds,  1  E.  R.  I89. 
t  4  T.  R.  8O9.— R.  V.  Swallow,  8  T.  R.  286. 
t  R.  V.  Clarke  et  al.  Cowrp.  610.— R.  v.  Hubc.  et  al.  5  T,  R.  04^. 
— Cripps.  T.  Ourden.  Cowp.  640. 
i  Salk.  383. 
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certain,  or  dis*  uers  of  the  poor  of  the  parish^  a  distribution  totht  poor  of 
Srsouotel  ^^  ^^^  towmlnp  was  held  bad,  because  there  may  be  maDj 
townships  in  the  same  parish,  and  therefore  tUere  was  u& 
certainty;  but  it  was  admitted,  if  it  had  been  general,  viz.  to 
be  distributed  as  the  law  directs^  it  would  have  been  well 
enough,^  for  there  would  not  necessarily  have  been  any  en* 
certainty  in  this  case. 

But  where  justices  are  required  by  a  penal  statute  to  db- 
tribute  the  penalty,  on  conviction,  amongst  certain  per^x^ 
accord'mg  to  their  discretion^  or  in  any  other  indetenninate 
proportions,  an  adjudication,  that  the  forfeiture  be  di^x^ 
of  a^  the  law  directs^  is  bad ;   for  in  such  case  the  josticc) 
should  adjudge,  wliat  the  several  proportions  shall  be.  t 
A  conviction        '^^^  discrimination  to  be  attended  to,  in  these  differe&t 
S"*'*'^no^**'  circumstances,  is  rendered  particularly  clear  by  the  case  of  a 
directiojr*tbe    conviction  upon  the  statute  42  Geo.  3.  c.  119,  against  uii- 
d^cribnted '^^   authorized  lotteries,  removed  by  certiorari  into  the  court  of" 
theiaw  directs,  king's  bench.     It  was  contended,  that  the  conviction  vis 
'      *  bad  for  uncertainty ;  that,  by  the  adjudication  the  peiuin 

was  directed  to  be  applied  and  distributed  as  the  law  dtrecth 
without  specifying  to  whom ;  and  R.  v.  Dempsey  was 
especially  relied  on  as  in  point. — Lord  Ellenborough,  CJ' 
'^  This  was  a  conviction  before  a  magistrate  upon  an  ofieDce 
under  the  statute  42  Geo.  3 ;  the  act  directs,  that,  wheK 
the  party  accused  shall  be  convicted  of  the  offence,  aod 
such  penalties  (viz.  one  hundred  poiunds),  shall  not  be  iin- 
mediately  paid,  it  shall  be  lawful  for  the  magistrate  to  com- 
mit the  offender  to  prison  f<Mr  any  space  of  time  not  ex* 
ceeding  six. calendar  months,  nor  less  than  one,  &c.  until 
such  penalty  shall  be  satisfied.  And  further,  <  that  ever; 
such  penalty,  when  paid  upon  conviction,  shall  go  and  be 
applied,  one  third  thereof  to  his  Majesty,  one  third  to  the 
use  of  the  informer  or  informers,  and  the  other  third  thereof 
to  the  person  or  persons  apprehending,  or  securing,  s^ 
offender  or  ofienders.'  The  information,  and  evidence,  giva 
in  support  of  the  same,  as  stated  in  the  conviction,  9fpf^ 
to  have  warranted  the  magistrate  in  drawing  therefirooi  the 

•  R.  V.  Prieit,  6T.  R.  538.  t  R,  v.  Demiisey^  tT.  R.  J^. 


conclusion  he  did^  viz.  that  the  defendant  Was  guilty  of  the 
offence  charged  upon  her.  The  conviction  then  further 
proceeds  in  these  words :  ^  It  is  therefore  considered  by  me 
the  said  justice)  that  the  said  Sarah  Seale  be  convicted^  and 
she  is,  by  me  the  said  justice,  accordingly  convicted  of  the 
offence  chargecl  upon  her  in  and  by  the  said  charge  and 
information,'  and  for  which  said  offence,  I  the  said  justice 
do  adjudge  her,  the  said  Sarah  Sealcy  to  forfeit  and  pay  the 
sum  of  one  hundred  pounds,  to  be  applied  and  distributed^ 
when  paid,  as  the  law  doth  direct.  It  then  proceeds  to  ^tate, 
that  she  was  required  to  pay  the  penalty  immediately,  which 
she  neglected  and  revised  to  do,  and  was  thereupon  com- 
mitted to  prison  for  six  calendar  months,  8ic.  in  the  terma 
directed  by  the  act.  It  has  been  argued,  on  the  authority 
principally  of  the  K.  t.  Dempsey,  that  this  conviction  is 
bad,  inasmuch  as  it  contains  no  adequate  adjudication  in  re^ 
spect  to  the  penalty,  8o  as  to  render  it  properly  applicable, 
and  distributable  amongst  the  several  objects  of  such  dis- 
tribution, under  the  act  of  parliament,  the  words  di  the  con* 
viction  being  only  ^  to  be  applied  and  distributed,  when  paid, 
as  the  law  directs  J  And  though  a  judgment,  qiiod  convictus 
est,  et  forisfaciai,  or  even  perhaps  quod  convictus  est  alone 
may,  as  was  held  in  the  K.  v.  Chandler,  Salk.  378,  be 
sufficient  where  the  statute,  acting  upon  the  fiicts  stated  in 
Lhe  conviction,  is  compejtent  of  itself  to  carry  the  conviction 
'nlo  fidl  unequivocal  eocecution  and  effect,  it  is  otherwise 
irhere  the  immediate  legal  consequences  of  the  conviction 
ire  made  by  the  statute  to  depend  upon  the  discretionary 
udgment  6f  the  court.  If,  therefore^  the  punishment,  which 
s  to  follow  upon  conviction,  be  either  discretionary  as  to  its 
cind,  or,  being  certain  in  its  kind  (as  a  pecuniary  penalty 
or  instance)  is  uncertain  as  to  its  amount ;  or  where  being 
certain  in  its  amount,  eith^  the  particular  description  of 
>ersons  amongst  whom  the  distributicm  is  to  take  place  is  ^ 
mcertain;  or  the  individuals  answering  such  particular 
lescription,  and  to  whom  shares  of  the  penalty  are  to  be- 
issigned,  are  in  any  manner  the  subject  of  discretionary 
election  and  appointment;  in  all  such  cases,  the  magistrate, 
»r  court,  before  whom  such  conviction  is  had,  must,  at  the 
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dflK  of  the  adjudlcadoiv  actually  exercise  loi  e  ber  1-^ 
credoQ  upon  these  piurtictilarsy  and  thcrebr  anezKi  n^ 
wQald  olherwiBe  remain  whoUv  undecided  aac  maszi 
In  the  present  instance,  the  mere  adjadicaDoK  ir  i  son- 
tioQ  of  the  offi^nce^  and  of  a  finrfisitizre  ofthtfomir  n  ^ 
hondred  poands,  to  be  distribated  as  the  lav  dn:&  i^-o 
it  wholly  undecided  whetlicr  there  exists,  la  tin  i^-  ** 
last  of  die  three  descriptions  of  persons,  mwigiTi  ^vOisa  - 
penalty  i^  to  be  distributed  under  the  act,  to.  rtt  :r^ 
apprehending  or  stcurbig  tlte  offends :  this  descnpooi  i  r 
specifically,  and  in  tenus^  i^)plied  to  any  person  wh^atf 
on  the  fiice  of  this  conTiction;  it  is  th^efore  left  to  be  < 
plied  by  argument  and  iuierence^  whether  there  be  jctw 
persons,  in  this  case,  to  whom  the  description  in  the  i^r ' 
parliament  applies ;  and  whether  the  two  persons  br  vb: 
the  ofiender  is  stated  to  have  been  brougkt  belbre  die  c '* 
victing  justice*  wi^rc  understood  by  him,  and  mostia^c- 
constmction  be  cuosi  Jered  by  us,  as  having  been  mes^' ' 
him,  to  take  that  one  third  part  of  the  penalty  vliid  :^ 
act,  eo  nvnijuf^  assigns  to  persons  apprehending  orsr";''. 
the  ojfemier ;  nor  can  the  want  of  this  necessair  axerxi- 
ment  of  the  objects  of  distribution  be  obviated,  or  soppi^- 
by  considering  the  whole  penalty  as  vested  in  the  civvii.r 
in  the  drst  instance,  by  the  adjudication  of  the  forfeiTu:: 
On  the  ground  therelore^  of  the  uncertainty  which  iff^' 
upon  the  tace  of  this  conviction,  as  to  the  objects  of  ^ 
distribution  of  the  penalty  which  the  act  requires  to  u^ 
places  we  are  of  opiuion  that  the  conviction  is  defect^- 
and  cannot  be  sustained/^  * 
CiiHt»  furm  Co:>ts«  also,  as  well  as  penalities,  form  a  consdtaent  p^'' 

iMMt  of  the  ^|j^  anljudication  necessary  to  be  considered  here.  It  b«sb«5 
alreaily  observed,  that  every  part  of  the  adjudication  ^'^ 
be  precise  and  e\act.  Costs  made  part  of  the  penalty^ 
be  adjudired  by  some  statutes, which  directed  summon' c^ 
victions  tbr  certain  offences ;  by  others,  for  other  ofe^^ 
costs  were  not  mentioned ;  in  the  latter  instance,  therefor* 
t)ie  magistrate  had  nopovver  of  awarding  them.  By  18^"^ 
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I.  c.  19.  this  power  is  given  generally  in  substance  as 
bUows :  "  When  any  complaint  shall  be  made  to  any 
ustice,  and  warrant,  or  summons,  shall  issue  in  consequence 
hereof,  the  justice^  who  shall  have  heard  and  determined 
uch  complaint,  shall  award  such  costs  to  be  paid  by  either  of 
be  parties  to  the  other,  and  levy  the  sum  so  awarded  by 
istress,  and,  if  no  effects  can  be  found  to  levy  upon,  shall 
ommit  for  not  more  than  a  month,  nor  less  than  ten  days, 
r  until  the  sum  so  awarded  be  paid,  together  with  the  ex- 
ences  of  the  commitment.  Provided,  that,  where  the  penalty 
lall  amount  to,  or  exceed  five  pounds,  the  costs  shall  be  When  to  be 
educted  by  the  said  justices,  according  to  their  discretion^  deducted  out 
ut  of  the  said  penalties,  so  that  it  shall  not  exceed  one 
fth  part  of  th^  said  penalty ;  and  the  remainder  of  the 
lid  penalty  shall  be  paid  to,  or  divided  among,  the  person 
r  persons  who  would  have  been  entitled  in  case  the  act  had 
ot  been  made."  It  follows,  therefore,  from  this  statute, 
Dupled  with  what  is  gone  before,  that,  where  any  particular 
iitute  directs  the  costs,  their  distribution,  and  the  mode  of 
impelling  payment  oithem,  as  well  as  the  fine,  all  those 
ircumstances  must  be  precisely  complied  with,  and  stated 
t  the  adjudicatory  portion  of  the  conviction;  but  where  the 
4itute  punishing  this  offence  is  silent  as  to  costs,  they  are 
>  be  adjudicated  with  similar  precision,  if  awarded  at  all, 
ccording  to  the  provisions  of  this  recited  statute.  Any 
iriance  firom  the  rules  laid  down,  either  by  any  particular 
atute,  or  by  this  statute  respecting  costs,  will  be  equally 
ktal  to  a  conviction,  as  similar  incorrectness  respecjbing  the 
ne,  or  other  penalty,  imposed,  in  the  punishment  for  the 
Dmmission  of  the  prohibited  act;  and,  as  has  been  pre- 
iously  observed,  the  adjudication  must  ascertain  the  precise 
im  of  the  fine  to  be  paid,  thp  costs,  the  charges  of  levying 
r  obtaining  the  same,  as  well  as  the  duration  of  any  alter- 
ative discretionary  imprisonment  for  non-payment  of  fine, 
r  costs,  or  both.* 

Thus,  however  difficult  it  may  lo  some  cases  be  for  the 
istice  to  ascertain,  at  the  time  of  conviction,  satisfactorily  to 
imself,  any  one  of  these  matters,  he  cannot  delegate  the 

♦  R,  T.  Symonds,    I  E.  R.  iSf). 
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duty  of  ascertainment,  nor  defer  that  of  aivarding;  for 
under  circumstances  of  this  description  a  desire  to  do  ex- 
treme justice  by  means  of  a  delegation  to  another,  by  name, 
of  an  authority  to  enquire  into  actual  charges,  and  to  award 
accordingly,  was  held  bad.*  The  costs  of  the  Appeal  tre 
a  diiFerent  subject,  and  noticed  in  a  subsequent  page. 

The  adjudication  is  concluded  and  perfected  by  the  an- 
victing  justice  or  justices,  (as  the  statute  by  which  it  b 
authorized  may  require  it  to  be,  by  one,  or  two,}  subscribing 
and  sealing  it :  by  which  act  it  becomes  a  record,  aod 
without  which,  it  cannot  be  produced  before  any  coort  for 
any  ulterior  purpose,  as  for  Appeal,  &c.  t 

Having  gone  through  the  ordinary  requisites  of  confic- 
tions  on  a  general  view  of  them,  we  must  now  proceed  to 
the  consideration  of  many  particulars  which  are  incidentii, 
or  occasional ;  directed  by  particular  statutes,  dctenuio«ii 
in  particular  decisions  of  courts,  or  to  be  analogically  io- 
ferred  from  similar  interpretations'. 

The  necessity  for  returning  a  conviction  has  been  consider^ 
by  some  persons,  writing  as  with  authority,  and  by  «<p? 
justices  ;in  their  practice,  as  an  incidental,  or  occasions^, 
obligation;  and  this  doctrine  has  been  treated  as  haru^' 
received  confirmation  from  a  case,:^  ^^  which  Lord  Keovcs 
merely  admits  the  reasonableness  of  not  requiring  justices  to 
draw  up  convictions  in  form  at  the  time  of  making  than. 
but  says,  "  it  is  sufficient  if  they  take  notes  of  all  the  n* 
terial  facts  and  circumstances  at  thai  time^  and  draw  up  the 
formal  conviction  afterwards,  even  after  the  penalty  ^ 
been  levied  under  their  judgment."  This,  however,  we  maj 
conclude,  by  what  has  been  said  by  the  court  on  other  oo 
casions,  was  by  no  means  designed  to  encourage  the  slovenlj 
practice  of  not  drawing  up,  and  consequently  of  notrctoni- 
ing,  convictions,  unless  called  for  by  Appeals  or  certhran. 
Return  of  This  appears  clearly  from  another  case,  where  it  was  W 

directeii^by  the  ^own  from  the  bench  that,  "in  every  instance,  wbediertbe 
lutuce.  party  convicted  appeal,  or  not;  even  whether  an  Appeal  be 


CoDvictioos 
should  be 
iretaroed  to 
fCfsions. 
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given  by  the  statutCj  or  not;  the  justice  ought  to  return  a 
conviction,  that  it  may  be  seen  if  there  be  any  forfeiture  to 
the  crown,  and  that  if  there  be,  it  may  not  be  deprived  of 
them/'    In  some  statutes,  the  return  of  the  conviction  is 
particularly  pointed  out,  and  directed.     This  happens  es- 
pecially in  cases  where  a  second  conviction  is  to  be  visited 
by  a  severer  judgment,  because,  in  such  cases,  the  first  con- 
viction, or  a  true  copy  thereof,  as  returned,  and  filed  by 
the  clerk  of  the  peace,  is  usually  declared  to  be  sufficient 
evidence  of  the  former  conviction. 

Some  statutes  expressly  exclude  an  Appeal,  others  take  Appeal 
no  notice  of  the  matter.     On  the  former  of  these  cases  no^^n"^^  ^^ 
comment  can  be  necessary ;  on  the  latter  it  is  sufficient  to 
observe,  in  the  words  of  Lord  EUenborough  on  a  very 
modem  determination,*  **  if  there  be  no  words  which  bear  No  reference 
reference  to  any  appeal,  tlve  court  cannot  supply  the  want  ?f  bv^eVtatnte 
them,**     However,   the  particular  case  which  excited  this 
observation,  and  which  arose  out  of  an  excise  act,  gave 
occasion  to  a  new  statute,t  by  which  much  of  the  ambiguity 
of  the  former  ones,  relative  to  this  subject,  is  removed,  by 
giving  ah  Appeal,  in  direct  terms,  from  the  convictions  of 
justices.  X 

In  all  cases  where  a  conviction  is  necessary,  if  the  con*  Neglecting  lo 
victing  justice,  after  receiving  due  notice  of  Appeal,  neglect  [fon'after'^*^ 
to  return  the  conviction,  whereby  the  party  is  prevented  ootlce. 
from  prosecuting  his  Appeal,    independently  of  any  other 
punishment  for  such  misbehaviour  in  his  office,  he  is  liable  to 
an  action  for  damages.    And  the  defendant  is  entitled,  on  Copy  of  con- 
Eipplication,  to  a  copy  of  his  conviction  from  the  convicting  Jo^d^aiid  ^^ 
rustice^  for  it  is  a  record,  and  he  is  entitled  to  any  advantage  demandable. 
ihat  may  arise  from  it«§ 

But  i^  by  mere  mistake,  and  without  fraudulent  designs, 
I  copy  be  given  to  the  party  demanding  it,  which^  is  not 
juite  correct,  and  a  correct  one  be  returned  to  the  session, 
hat  returned  to  the  court  is  sufficient  for  it  to  proceed  to 


•  R.  V.  Skene,  6  E.  R.  514.  +  48  Geo.  3.  c.  74. 

'I  See  Paley,  200. — and  more  especially  Nares,  121. 
§   R.  V.  Midlam,  S  Bunr.  R.  1720. 
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Arquitlal  of  a 
defendant 
cannot  lie 
reveraed. 


Judice  cannot 
he  compelled 
to  enforce  an 
erroneous 
conviction. 


And  justices 
majr  amend 


judgment  upon :  indeed,  it  is  the  proper  record  of  vhich 
the  court  is  to  take  cogni^nce.* 

If  a  defendant,  against  whom  an  information  has  been  laid 
for  a  penalty,  be  acquitted  by  the  justices,  the  court  of  king's 
bench  cannot  reverse  the  judgment;  and  that  is  so,  eien 
though  the  justices  state,  in  return  to  a  certiorari^  eyidence 
which  primd/dde  is  sufficient  to  convict;  for  the  evidence 
given  is  entirely  and  exclusively  for  the  consideration  of  the 
justices  below,  who  are  placed  in  the  situation  of  a  jury; 
and  if  they  acquit  a  defendant,  the  court  cannot  substitute 
themselves  in  the  place  of  the  justices,  acting  as  jurymen, 
and  convict  him ;  for  they  cannot  judge  of  the  credit  doe 
to  the  witnesses,  whom  they  did  not  hear  examined;  all 
that  they  can  do,  is  to  look  to  the  form  of  the  conviction, 
and  see  that  the  party,  if  convicted,  has  been  convicted  bj 
Ijegal  evidence.t 

But  if  it  appear  to  a  justice  after  conviction,  that  the 
defendant  has  been  erroneously  convicted  as  to  matter  d 
substance,  he  cannot  be  compelled  to  issue  a  warrant  to  len 
the  penalty  adjudged;  for  where  a  mandamus  was  directed 
%o  a  justice  of  the  peace,  commanding  him  to  levj/y  or  cause  to 
be  leviedy  a  certain  penalty  in  a  certain  conviction  against  T.  L 
the  justice  returned,  '  that  the  defendant  was  convicted  of 
the  penalty  before  him,  {setting  forth  the  manner  and  oc- 
casionj)  but  that  the  conviction  was  invalid  in  law,  and  was 
not  a  conviction  of  any  offence,  for  which  the  p^alty  vas 
payable,  or  could  legally  be  levied.'  By  the  court,  "The 
return  to  the  writ  of  mandamus  is -good  and  sufficient;  for 
although,  when  a  justice  has  once  fairly  convicted  a  maO)  ^ 
ought  to  proceed  to  enforce  that  conviction :  yet  if  it  be  alto- 
gether a  nullity,  the  magistrate  is  not  bound  to  proceed 
further,  in  order  to  subject  himself  to  damages:"  iti^S 
however,  otherwise,  if  the  error  be  merely  formid;  t  as  ap- 
pears by  a  case  already  cited,  in  which  the  court  isfoMsd  s 
rule  to  shew  cause^  for  a  criminal  information  agaiost  a 


•  R.  V.  Allen,  15  E.  R.  S33.  f  R-  v.  Reason,  6  T.  R.  ^75. 

t  R.  V.  Robinson^  2  Smith,  R.  274. 


APPEAtfl.  697 

magistrate,  for  returning  to  a  writ  o(  certiorari,  a  conviction  their  codtic 
of  a  party,  in  another  and  more  formal  shape,  Ihan  that  in  1^'°%^  ^["J^ 
which  it  was  first  drawn  up,  and  of  which  a  copy  had  been  thry  return 
delivered  to  the  party  convicted,  by  the  magistrate's  clerk,  *  ^°** 
the  conviction  returned  being  warranted  by  the  fisicts.    And 
hereon  Lord  Kenyon^  C.  J.  observed,  that  "  if  the  magistrate 
had  done  no  more  than  return  the  conviction  in  a  more 
formal  shape,  instead  of  sending  it  up  to  the  court  in  the  . 
informal  manner  in  which  it  was  first  drawn,  and  supposing 
that  the  fiicts,  as  they  really  happened,  would  warrant  him 
in  the  return  he  had  made,  {the  contrary  of  which  was  not 
suggested,)  he  was  of  opinion,  that  it  was  not  only  legal,  but 
laudable,  and  he  would  have  done  wrong  if  he  had  acted 
otherwise,'* 

By  way  of  reducing  to  example^  the  precepts  which  have 
been  mentioned  in  the  preceding  pages,  this  may  perhaps 
be  the  most  proper  place  for  introducing  a  general  precedent 
of  a  conviction  conformable  with  those  general  precepts, 
as  applicable  to  cases  where  no  particular  form  is  directed 
by  the  statute  enacting  the  penalty  or  forfeiture. 


*'  County  of  ••  •  •\     Be  it  remembered,  that  on  the 

{to  tuitJ)        -'day  of in  the year  of  the 

reign  of  our  sovereign  Lord  George  the  Third,  now  King 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  at 

9    in  the    said  county  of ,  A.  B.  of 

in  the  said  county  of yeoman,  in  his  proper  person 

came  before  us  P.  Q.  and  R.  S.,  esqrs.  then  and  still  being 
:wo  of  the  justices*  of  our  said  Lord  the  King,  assigned  to 
keep  the  peace  of  our  said  Lord  the  Kjng  in  and  for  the 

^d   county  of ,  and  also  to  hear  and  determine  di- 

i^ers    felonies,  trespasses,   and  other  misdemeanors  done 

ind  committed  in  the  said  county  of ,  and  then  and 

here  ^ave   us,  the  said  justices,  to  understand,  and  be  in-  Informatioa. 

brmed»   that  one  G.  D.,  of ,  in  the  county  of 

;fbresaid,  yeoman,  on  the day  of ,  in  the  said 


•  Or  before  one  of  such  justices^  if  the  statute  direct  that  thecoDTic* 
ion  o^ay  be  before  one. 
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43d  ^ear  of  tbe  reign  of  oor  said  sovereign  Lord  the  King 

that  now  is,  did  at .,  in  the  county  of afore- 

saidy  Ihere  set  forth  ike  offence,  in  the  words  of  the  staM^ 
or  as  near  thereto  as  inay  Ae,]  contrary  to  the  form*  of  the 
statute  in  such  case  made  and  provided,  whereby,  and  by 
force  of  which  said  statute,  the  said  G.  D.  hath,  for  his 

said  offence,  forfeited  the  sum  of ,  one  nwriety  thereof 

(all  necessary  charges  for  the  recovery  thereof  being  first 
deducted)  to  his  said  Majesty,  and  Uie  other  moiety  to  the 
said  A.  6.  [or  as  the  distribution  is,  and  as  near  as  may  be  in 
the  words  of  the  statute,']  and  the  said  A.  B.  prays  judgnieut 
of  us,  the  said  justices,  in  the  premises,,  and  that  the  said 
G.  D.  may  be  convicted  of  the  said  offence,  according  lo 
the  statute  in  that  case  made  and  provided :  and  the  said 

G.  D.  afterwards,  that  is  to  say,  on  the day  of 

in  the  said  forty-third  year  of  the  reijm  of  our  said  I/)rd 

the  now  King,  at aforesaid,  in  the  county  aforesaid, 

had  notice  of  the  said  information,  and  of  the  ofience  there- 
in charged  upon  him  as  aforesaid,  and  was  then  and  there) 

SnmmoBs.        by  us  the  said  justices,  in  due  manner  summoned  to  ap- 
pear before  us,  the  said  justices,  at aforesaid,  in  the 

county  of aforesaid,  on  the day  of. ....  •?  i° 

the  said year  of  the  reign  of  our  said  sovereign  Lord 

the  King  that  now  is,  in  order  to  make  his  defence  against 
the  said  charge  contained  in   the  information  aforesaid. 

Appearance,     And  thereupon  afterwards,  that  is  to  say,  on  the  said 

day  of ,  in  the year  of  the  reign  of  our  said  so- 
vereign Lord  the  King  that  now  is,  at ,  in  ttie  county 

of aforesaid,  be,  the  said  G.  D.  being  duly  sum- 
moned as  aforesaid,  in  thi&  behalf,  before  us,  the  justic<» 
aforesaid,  appeareth,  and  is  present,  in  order  to  make  his 
defence  against  the  said  charge  contained  in  the  said  infor- 
mation, and  having  heard  the  same,  he,  the  said  G.  D-  i» 
asked  by  us,  the  said  justices,  if  he  can  say  any  thing  for 
himself  why  lie  sliould  not  be  convicted  of  the  premises 
above  charged  upon  him  in  form  aforesaid,  and  thereupon 
he  saith  that  he  is  not  guilty  of  the  said  offence  [or />/«</'•-' 

Defenee.  ^^d  saith  that  {as  the  defence  may  be)],  whereupon  wc^  ll»^ 

^id  justices,  at  the  same  time  and  plape,  that  is  to  say,  on 
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the  said ......  day  of ,  in  the  year  aforesaid,  at ...  • 

aforesaid,  within  the  said  county  of ,  do  proceed  to 

examine  into  the  truth  of  the  said  complaint  contained  in 
the  said  information,  in  the  presence  and  hearing,  as  wdl 
of  the  said  A.  B.  as  of  the  said  G.  D.  and  thereupon  cm 

the  same  day  and  year  last  mentioned,  at aforesaid, 

in  the  county  aforesaid,  M.  N.,  a  credible  witness  in  this  Evidcoccw 
behalf^*  comes  in  his  proper  person  before  u%  the  said 
justices,  to  prove  the  said  charge  contained  in  the  said  in- 
formation against  the  said  G.  D.,  and  is  now  here,  by  us, 
the  said  justices,  sworn,  and  does  before  us  the  said  justices, 
take  his  corporal  oath,  upon  the  holy  Gospel  of  God,  to 
speak  the  truth,  the  whol0  truth,  and  nothing  but  the  truth, 
of  and  concerning  the  matters  contained  in  the  said  infor- 
mation,  (we,  the  said  justice  having  administered,  and 
having  sufficient  power  and  competent  authority  to  admi- 
nister such  oath  to  him  in  that  behalf;)  and  the  said  M.  N. 
being  so  sworn,  doth,  on  his  said  oath,  say  and  depose,  in 
the  presence  of  the  said  G.  D.  that  the  said  G.  D.  on  the 

said day  of ,  in  the  said year  of  the 

reign  of  our  said  sovereign  Lord  the  King  that  now  is,  at 

aforesaid,  in  the  county  aforesaid,  did  [here  set  forth 

the  evidence ;]  and  the  said  G.  D.  does  not  produce  any 
evidence  to  contradict  the  proof  aforesaid ;  whereupon,  and 
upon  hearing  and  duly  examining  the  whole  matter,  it  ma- 
nifestly appears  to  us  the  said  justices,  that  the  skid  G.  D. 
is  guilty  of  the  offence  charged  upon  him  by  the  said  infor- 
mation.     It  is  therefore  considered  and  adjudged  by  us,  the  Jodgment. 
said  justices,  that  the  said  G.  D.  be  convicted,  and  he  is 
accordingly  convicted  of  the  offence  charged  upon  him,  in 
and  by  the  said  information.     And  we  do  hereby  adjudge^ 
that  the  said  G.  D.,  for  the  said  offence,  hath  forfeited  the 
sum  of pounds,  of  lawful  money  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  current  within  the  realm 
of  Great  Britain,  to  be  distributed  according  to  the  form  of 
the  statute  in  that  case  made  and  provided.     [Or,  that  the 
said  G.  D-  for  the  said  offence,  be  committed,  &c.  pursuing 


-M 


By  some  statutes  two  witnosses  are  recjuired. 


ance. 
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the  words  of  the  statute  if  the  punishment  be  by  imprison- 
ment.] In  witness  whereof  we,  the  said  justices,  to  this 
present  record  of  conviction,  have  set  our  bands  and  seals 

at aforesaid,  in  the  county  aforesaid,  the  said 

day  of ,  in  the year  of  the  reign  of  our  said 

sovereign  Lord  the  King  that  now  is." 

If  tlie  defendant^  Iiaving  been  duly  summoned,  do  not  ap- 
pear, say^^ 

Kon^ppcar-        "  And  afterwards,  on  the .... .  .day  of in  the  said 

43d  year  of  the  reign  of  our  said  Lord  the  now  King,  at 

aforesaid,  in  the  county  aforesaid,  he,  the  said 

G.  D.  had  notice  of  the  said  information,  and  of  the  ofienoe^ 
therein  charged  upon  him  as  aforesaid,  and  was  then  and 
there,  in  pursuance  of  our  summons  in  that  behalf  issued, 
duly  summoned  to  appear  before  us,  the  said  justices,  at 

aforesaid,  in  the  county  aforesaid,  on  this  present 

day  of ,  in  the  said year  of  the  reij^n 

cf  our  said  sovereign  Lord  the  King  that  now  is,  in  order 
to  make  his  defence  against  the  said  charge  contained  in 
the  information  aforesaid.  And  the  said  G.  D.  neglecting  to 
appear  here  before  us,  in  consequence  of  our  said  summons, 
and  not  making  any  defence  to  the  said  charge  contained  in 
the  said  information,  we,  the  said  justices,  do  now  proceed 
to  examine  into  the  truth  of  the  said  complaint  contained 
in  the  said  information,  and  one  M.  N.,  a  credible  witness, 
in  this  behalf,  now  here  appearing  before  us,  so  being  such 
justices  ad  aforesaid,  as  a  witness,  to  prove  the  said  dbarge 
contained  in  the  said  information  against  tlie  said  G.  D.,  is 
now  here  by  us,  the  said  justices  duly  sworn,  and  does  be- 
fore us,  the  said  justices,  take  his  corporal  oath,  &c.  as  in 
the  preceding  form.*' 

Or,  if  the  party  confess  the  charge,  say — 

"  And  because  the  said  G.D.  hath  nothing  to  say,  nor  can 
say  any  thing  in  his  own  defence  touching  and  concerning 
the  premises  aforesaid,  (or  doth,  of  his  own  accord,  freely 
and  voluntarily  acknowledge  and  confess,  all  and  singular 
the  said  premises  to  be  true,  in  manner  and  ibrm  as  tlie 
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same  are  charged  upon  him  in  the  said  information)  and 
because  all  and  singular  the  premises  being  heard  and  fully 
understood  by  us,  the  said  justices^  it  manifestly  appears  to 


us " 


But,  where  a  form  of  conviction  is  prescribed  even  gener^  instances 
ally  by  a  statute,  it  is  safest  strictly  to  adhere  to  it  by  adopt-  ^ords  o/!^ 
ing  the  very  words ;    but  if  the  justice  vary  therefrom  in  tutc  must  be 
point  of  phrase^  he  must  at  least  draw  it  according  to  the  ed^,  and  where* 
precise  intent  and  purpose  of  the  act.     An  example  illus-  ^^pair^^  f«"®« 
trative  or  this  position  has  been  already  given  in  treatmg  of  under  tkeai. 
"  the  adjudkation.**  *      In   some  statutes  the  form  is  so 
specifically  directed,  that  no  other  mode,  of  expression  will 
suffice.     Thus,  it  is  in  some  statutes  said,  **  the  conviction 
shall  be  to  the  following^  or  the  like  effect^**  or  other  words 
of  a  similar  import:  in  others j  the  expression  is  ^^and  the 
conviction  shall  he  in  the  form  following  .*"  *In  this  latter  case 
the  direction  is  peremptory,  and  must  be  obeyed ;  f  but  as 
common  luiderstanding    fs    sufficient    to    distinguish   (in 
common  cases)  where  the  sense  and  purport  of  the  statute 
alone  need  be  kept  in  view,  from  those  instances  in  which 
the  very  words  must  be  used,  it  is  unnecessary  to  dwell  upon 
this  point,  especially  as  another^  viz.  where  it  is  necessary  that 
die  description  in  the  conviction  should  be  more  particular 
than  even  the  words  inserted  in  the  statute  itself,  (soijnetimes 
by  pursuing  a  narrower  description  than  what  is  conveyed 
in  the  literal  terms  thereof,  sometimes  by  enlarging  upon 
the  general  terms  prescribed  in  the  statutable  form  of  con- 
viction) calls  for  more  particular  attention.     An  example 
or  two  of  each  of  these  conditions  will  sufficiently  illustrate 
the  position.     Thus,  a  conviction  under  the  5  Anne,  c.  14*.  Doscripfmns 
for  "  keeping  a  gun^"  alledging  it  to  be  "  an  instrument  for  "arrowed. 
destroying  the  game"  (in  the  very  words  of  the  act)  has 
been  quoted ;  for  though  the  expression  in  the  statute  be 
"emy  engine  to  destroy  the  game,"  yet,  as  a  gun  may  be 
kept  for  self-defence,  or  other  lawful  purposes,  not  intended 


•  R.  V.  Priest,  C  T.  R.  538.  and  aufr,  p.  0-^7. 
t  R.  V.  Jcflerit?,  4  T,  R.  7'>£). 
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Description 
extended. 


Itlank  left  to 
be  filled  u|k 


to  be  prohibited,  it  would  be  to  set  the  words  of  the  act  at 
war  With  its  meaning  and  object,  if  the  conviction  were  not 
to  narrow  them  so  as  to  meet  that  object,  by  confining  the 
description  of  the  offence  to  the  keeping  the  gun  for  the 
special  purpose  prohibited  ;  which  special  purpose  must  there- 
fore  be  allied  to  the  effect  of  narrowing  the  descriptioD  in 
the  statute.*  An  instance  on  the  contrary  side;  yiz.  where 
the  statutable  form  of  conviction  is  insufficient  for  express- 
ing the  purpose  of  the  act,  and  the  description  of  the 
ofience  must  therefore  be  enlarged^  was  determined  in  a  case 
already  referred  to  for  a  different  purpose,t  as  well  as  by 
several  others,  in  which,  if  not  the  principal  point  in  discus* 
sion,  it  was  an  incidental  one.  It  was  the  case  of  a  con- 
viction under  a  statute,  %  the  form  annexed  to  which  directs 
that  the  penalty  ^^  shall  be  distributed  as  the  law  directs^ 
according  to  the  statute  in  that  case  made  and  provided." 
But  the  statute,  in  that  particular  case  made  and  provided, 
directs  that  the  magistrate  shall  ascertain  the  sum  to  be 
given  to  the  par^^  aggrieved.  It  was  therefore  held  to 
be  clear,  that  a  judgment  exactly  pursuing  the  genend 
form  could  not  be  executed,  for  want  of  that  sum  being 
first  ascertained.  Tfierefore  it  became  necessary  to  enlai|^ 
upon  the  description  in  the  general  form,  in  order  to  meet 
the  poijit  and  purpose  not  comprised,  nor  compriseablc,  in 
that  form  itself. 

One  other  contingency ;  viz.  that  of  a  blank  being  left  to 
be  filled  up,  from  the  offence  being  of  such  a  desicription 
that  latitude  must  necessarily  be  given  to  the  mode  of  de- 
scribing it,  (or  such  being  the  general  words  of  descri{^oii 
used,  as  are  obviously  equivalent  to  a  blank,  and  designed  to 
point  out  the  necessity  of  reducing  the  description  to  scMoe 
charge  more  specific)  is  provided  for  by  numerous  determi- 
nations; §  the  substance  of  all  which  is,  in  the  words  of 

Lord  Kenyon  in  the  case  last  cited,  that  '^  where  the  object 

,. J — 

•  R.  V.  Gardiner,  2  Str.  10^8. 

t  R.  V.  Priest,  6T.  R,  638.— ^i  aUo  1  Wilson.  R.  3 15.— iChit  R.  147. 
J  35  Geo.  3.  c.  6. 

§  R.  V.  H«zell,  13  E.  R.  139.— R.  v.  James,  Cald.  Ca.  438.— R  »• 
Nei!d,6E.  R.4I7. 
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o[  the  statute  shews  that  the  legislature  could  not  intcDd 
that  there  could  be  a  literal  adherence  to  the  formpre* 
scribed,  the  same  accuracy  of  description  is  required,  as  in 
other  cases  where  the  description  is  more  precise,"  * 

The  preceding  observations  naturally  bring  us  to  the  Words  of  sw- 
consideration  of  a  defect,  in  some  convictions,  neariy  of  an  '^l"'*^* 
opposite  quality  to  those  we  hav^  been  describing;  viz,  the 
introduction  of  superfluous  matter,  commonly  denominated 
"  mrplusage"  If  a  statute  direct  the  conviction  of  any  ofience 
under  it  to  be  drawn  up,  according  to  an  annexed  form, 
or  to  the  effect  thereof ,  and  the  convicting  justice,  beside  all 
the  requisites  indicated  by  the  statute  itself,  unnecessarily 
insert  other  particulars  beyond  what  are  absolutely  neces- 
sary, it  does  not  vitiate  the  instrument,  or  invalidate  its 
effect  f  As  a  corollary  from  this  position,  it  must  also  be 
noticed,  that  if  unnecessary  particulars  be  inserted,  and  in- 
serted incorrectly  as  to  fact,  the  whole  insertion  being  ac- 
tually surplusage^  the  incorrect  item  in  that  surplusage 
cannot  vitiate  that  part  of  the  conviction  which  is  correct 
and  good.  Thus,  where,  in  a  conviction  under  a  statute 
on  a  subject,  respecting  which  a  posterior  statute  had  been 
passed,  containing  certain  exceptions,  but  which  excep* 
tions  not  being  necessary  to  be  noticed  at  all,  were  actually 
noticed  iu  the  conviction,  and  that  erroneously,  it  was 
holden  that,  being  altogether  surplusage,  they  did  not  in- 
validate the  conviction. :{: 

But  a  judgment  in  conviction  being  an  entire  act,  it  can-  Jadgmmt  as 
not  be  severed,  and  be  bad  in  part,  and  good  as  to  the  rest;  ^°^''^  ^*°<* 
even  thongh  the  several  parts  may  be  in  their  nature  dis- 
tinct §     Nor  does  this  |)08ition  militate  against  that  imme- 
diately preceding,  because,  in  the  case  of  superfluous  in- 
sertions, they  are,   as  if  they  had  not  been  part  of  the    • 
conviction,  and  therefore  errors  in  them  do  not  afiect  the 


•  R.  V.  Haztl,  13  E.  R.  139. 

t  R.  V.  JefTeries,  4  T.  R.  768. — Massey  v.  JohosoD,  12  E.  R,  67. 

:  R.  V.  Hall,   1  T.  R.  320.— .R.  V.  Picion,  2  E.  R.  I96. 

§  R.  V.  Palchet,  5  E.  R.  344.— 1  Smith,    543.— R,  v.  Ctffcl,    Str. 
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Other  parts  which  are  correct,  nor  the  whole  taken  toge- 
ther. 
Criteria  of  The  principal  difficulties  arise  from  the  impracdcability 

•urpliuase.       ^^  fixing  absolutely  and  incontrovertibly  any  definite  nJe 

or  criterion,  by  which  to  determine,  at  once,  what  shall  be 
considered  words  of  surplusage.     This  is  a  difficulty  not  to 
be  enUrely  subdued,  because  every  case  must  stand  on  its 
own  peculiar  circumstance :  but,  beside  the  detenninatiom 
on  convictions  already  noticed,  analogy  presents  some  to- 
lerably precise  notions  on  the  subject,  deduced  from  the 
law  of  indictments.  Thus,  if  an  indictment  conclude ''con- 
trary to  the  form  of  the  statute,"  when  in  fact  there  is  no  sta- 
tute applicable  to  the  case,  and  therefore  no  unceriamty  cox 
ensu£j  but  it  is  an  offence  at  common  law,  this  condusioQ 
may  be  rejected  as  surplusage,  and  the  proceedings  support- 
ed.* So,  if  the  word  ^^  there*'  be  inserted,  when  locality  makes 
no  part  of  the  charge,  and  need  not  be  averred^  it  maybe 
rejected  as  immaterial,  and  surplusage,  because  there  pro- 
bably can  be  no  preceding  matter  to  which  it  can  be  refer- 
able, f    And  generally  all  words  that  are  entirely  useless,  or 
without  particular  sense  or  meaning,  especially  if  they  ob- 
struct the  intent  or  purpose  of  the  indictment,  ought  to  b: 
struck  out  as  surplusage. :{:     But,  though  perhaps  not  ab- 
solutely necessary  to  be  inserted  at  all,  if  any  averments  be 
introduced,  so  connected  with  the  main  charge,  that  tbej 
cannot  be  separated,  and  still  leave  the  necessary  part  d 
charge  sufficiently  made  by  itself^  all  must  be  provied,  and 
no  part  can  be  struck  out  as  surpliisage ;  but  if  they  cao  be 
separated,  and  after  such  separation,  the  materialpart  remain 
sensibly  true,  and  grammatically  correct,  and  containing  a 
sufficient  change  in  law,  that  which  has  been  unnecessarilj 
introduced  may  be  struck  out  as  surplusage.  § 
Crrtain  ex-  In  convictious  directed  by  statutes,  wherein  summarr 

pressions^  uj*ed  f^^j^^g  ^rc  given  (omitting  the  information,  summons,  and 

forms  ex- ^ _ 

plained* 

•  Cowp.  683.-5  T.R.  162.— 2  Leach,  585. 

t  S  Scs9.  Ca.  7. 

t  IjA.  Raym.  502.— 8  Leach,  536,  5?5. 

§  2  Leach,  594.— S  Campb.  134,  584. 
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evidence^  the  material  part  begins  at  the  word  ^  can^ 
victed,**  It  is  equally  necessary  in  those,  as  it  is  in  common 
law  convictions,  that  certain  essential  ingredients  should 
appear  on  the  face  of  the  instruments,  viz.  the  jurisdiction 
of  the  convicting  magistrate,  the  time,  the  place,  and  the 
charge,  in  such  terms,  as  to  bring  the  whole  within  the  de- 
scription given  of  the  offence  in  the  act  of  parliament :  also^ 
that  the  defendant  had  not  any  such  defence  as  that  inay 
liave  aflPorded  him;  for,  without  these  being  evident  upon 
the  inspection  of  the  instrument,  the  court  cannot  say,  that  he 
has  incurred  the  penalty,  or  subjected  himself  to  the  forfeiture 
annexed.  By  way  of  example,  under  the  bread  acts,  if  the 
offence  be  laid  where  an  assize  has  been  set,  it  will  be  ne- 
cessary to  set  forth  what  the  assize  is  in  that  place,  in  order 
to  shew  what,  is  the  deficiency  of  weight ;  to  state  the  time 
of  purchasing,  and  of  weighing,  in  order  to  shew  that  the 
article  was  found  deficient  within  the  then  limited  terms  for 
trial ;  the  species  of  bread,  to  shew  that  the  object  of  the 
complaint  does  not  fell  within  the  exception. 

It  is  very  common  in  the  summary  forms  inserted  in  Genenl  dlree« 
statutes  to  find  the  words  « {here  state  the  offeace):'  When  JlvJ  foir* 
they  occur,  they  are  to  be  explained  by  the  foregoing  rule  «pW«»d- 
of  construction,  t.  e.  the  offence  must  be  described  as  fully, 
as  is  there  insisted  on ;  ex.  gr.^  the  statute  against  combina* 
tions  among  journeymen  manufacturers*  gives  a  summary 
form,  and  inserts  in  a  parenthesis  the  words  just  exhibited. 
It  has  been  decided,  that  agreements  among  these  workmen 
fiyr  certain  specified  purposes  being  the  offence  to  be  punish- 
ed, it  is  necessary  the  agreement  itself  should  be  set  out  in 
the  conviction,  in  order  to  shew,  on  the  face  of  it,  that  it 
was  an  agreementybr  the  special  purposes  denounced  by  the 
statute,  in  the  very  terms  used  therein  ;  so  that  it  may  appear 
tliat  the  magistrate  had  authority  to  convict,  and  that  the 
defendants  had  incurred  the  penalty.f 


*  Sg  &  40  Geo.  3.  c.  106. 

t  R.  v.  Ncild,  6  E.  R.  417.— R.  v.  Hazell,   13  E.  R.  139,  «»'^ 
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Titlei  of  acts  In  some  of  these  statutable  forms  titles  of  acts  are  order- 
I^tfor?**^^  cd  to  be  set  forth  thus,  "  Ihere  set  forth  the  title  of  the  acC/ 
Wherever  these  diTections  occur,  they  must  be  strictly 
complied  with;  that  is  to  say,  not  any  word  must  be  omittei 
or  changed,  lest  such  omission,  or  alteration,  should  make 
the  whole  taken  together  convey  a  different  meaning  from 
what  was  the  design  of  the  act.  * 

It  is  common  to  entrust  the  convicdng  magistrates  witk 
a  discretionajy  power  of  mitigating  penalties.  The  extent  to 
which  this  authority  may  be  exercised,  in  any  instance,  mvs. 
depend  entirely  on  the  power  given  in  each  particuUr 
case,  and  statute;  but,  whatever  it  be,  if  exercised,  it 
ought  to  be  so  stated  in  the  conviction ;  f  for  othcnriie 
it  cannot  appear  to  the  court,  upon  Appeal,  how,  oris 
what  degree,  the  magistrate  has  exercised  the  authoritf 
with  which  he  was  invested :  thus  the  conviction  must  fin: 
adjudicate  the  whole  penalty  inflicted  by  the  statute,  and 
then,  in  a  separate  sentence,  state  to  what  inferior  sos 
he  has  mitigated  it;  for  otherwise,  it  could  not  appesr 
that  he  had  exergised  his  authority,  in  both  pcMiits,  ac- 
cording to  the  terms  of  the  statute.  X  As  for  exam|^^ 
Gene  rml  formi  {After  the  formal  part  of  the  conviction,  5ay,)  *'  And  I  [^ 

of  peMUyI&<^  ^^^  ^^  *^*^^  *"^  adjudge  that  the  said  A.  B.  hath  for- 

Ac.  feited  for  his  said  offence  the  sum  of  <^..«.,    oflawtiil 

money  of  Great  Britain,  the  one  moiety  thereof  to  the  cse 

of ,  and  the  other  moiety  to  {the  informer,  or  as  i^ 

statute  directs,)  according  to  the  form  of  the  statute^  &(• 
And  I  {or  tve)  the  said  justice,  seeing  cause  to  mitigate  or 
lessen  the  said  penalty,  do,  at  the  request  of  the  said  d^ 
fendant,  according  to  the  statute,  mitigate  and  lessen  tk 
same  to  the  sum  of  ^  • . . .,  over  and  ifbove  the  reasonable 
costs  and  charges  of  the  said  informer,  by  him  laid  oot 
and  expended  in,  and  about,  the  said  information,  &&  tobe 
distributed,  and  go,  and  be  applied,  one  moiety  tfaereol 


*  Mills  V.  Wilkins,  2  Salk.  609. 
t  Paley,  16?  ;   and  App.  29. 
J  As  ill  39  &  40  Geo.  3.  c.  89- 
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to,  Sec.  {as  before)  and  the  other  moiety  td^  See.  and  which 
costs  and  charges  of  the  said  A.  B.  the  said  iofpnner,  I 
[or  we)  do  allow,  assess,  and  adjudge^  to  him  at  the  sum 
of  j^ . .  •  •  of  like  lawful  money,  according  to  the;  statute  in 
that  case  made  and  provided." 
In  witness  whereof^  &c.  &c« 

Sometimes,  it  is  said,  that  the  magistrate,  before  whom  AlternstWe 
he  party  is  convicted,  (and  in  consequence  of  which  con-  P*'*'^"**^^ 
iction  the  alternative  punishments  of  pecuniary  penalty, 
r  imprisonment,  according  to  the  circumstances  in  each 
articular  case,  are  annexed),  ^^  shall  cause  the  said  con- 
iction  to  be  made  out  in  manner  and  form  followingy  or  in 
ny  other  form  of  words,  mutatis  mutandis;  which  con- 
iction  shall  be  good  and  effectual  to  all  intents  and  pur- 
oses,  without  stating  the  C€Lsej  \hefact^  or  the  evidencey  in 
m/  more  particular  manner  "  In  such  instances  it  must  be 
?en  more  particularly  necessary  to  set  out  the  adjudication 
ith  particular  precision,  for  otherwise,  without  the  state- 
lent  o£  the  case^  the  factSy  or  the  evidence^  it  cannot  ap- 
ear  to  the  court,  upon  the  face  of  the  conviction  appealed 
'om,  which  of  the  alternative  sentences  has  been  pro- 
ounced ;  what  is  the  subject,  or  the  object,  of  the  Appeal ; 
nd  what  is  the  judgment  they  have  to  confirm,  o^  to  reverse. 

In  no  small  number  of  statutes,  it  is  evidently  the  design,  Where  Appeal 
lat,  by  any  commitment  of  a  defendant  thereby  directed,  a'cowmtfiiMiir 
Q  absolute  irrevocable  commitment  in  execution  is  intend-  in  exccotion 
i,  and  all  Appeal  from  such  commitment  is  excepted  by  can"be'Do  Ap- 
Mne  words  to  the  following  effect;  "that  if  any  person  shall  peal  airainsi  the 
link  himself  aggrieved  by  such  determination,  order,  or  war- 
mtof  any  justice  as  aforesaid,  except  anorderqfcommitmenty 
rery  such  person  may  appeal  to  the  next  {or  other)  session, 
^c"*    N0W9  under  such  circumstanced,  it  h^  been  decided, 
hough  it  may  be  matter  of  surprise,  that  so  dear  a  ques- 
on  should  ever  have  been  contested  to  a  decision),  that 
0  Appeal  lies  to  get  rid  of  the  commitment :  for  though,  in 
*uth,  an  Appeal  from  the  commitment  alone  was  excepted 
ut  of  the  Appeal  clause,  yet  having  said  that  there  shall  be 

0  Appeal  against  such  an  order^  the  conviction  and  commit- 

cp  7  0 
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men!  must  for  wis  purpose  be  understood  to  be  one  and 
the  same  thing,  and  no  Appeal  can  lie.* 
Notice  of  Ap-  Supposing  all  the  preceding  rules  to  have  been  complied 
cwlictioof!  ^^^  .^7  *®  convicting  magistrate,  and  the  convicUon  to 
have  been  regularly  returned  to  the  clerk  of  the  peace  bf 
him,  the  compliance  with  matters  of  form,  preparatory  tc 
the  court  taking  cogniasance  of  the  question  to  be  submitted 
demands  consideration.  Statutes  commonly  allow  Appeals 
upon  certain  conditions;  viz.  in  general,  "  that  notice l« 
given  to  che  magistrate  whose  judgment  is  to  be  the  sub- 
ject of  Appeal,  and  a  recognizance,  either  generally,  or 
in  some  specific  sum,  entered  into  for  prosecuting  tie 
threatened  Appeal.  This  notice  is  either  to  be  a  reasrn^ 
one  in  general  terms,  or  in  specific  terms,  as  to  time  sjtc 
the  conviction,  and  before  the  session.  All  such  notices 
however,  should  strictly  be  in  turkh^;  bat  in  a  case  wberf 
the  justice  did  not  inform  the  party  that  it  was  neoessan 
to  give  a  notice  in  writing,  it  was  holden  that  the  sessitf 
was  bound  to  receive  the  Appeal,  though  no  notice  in  nr:- 
mg  had  been  given,  f  Notices  genersJly  to  informants,  i 
Appeals  being  to  be  prosecuted,  are  necessary,  in  commci 
justice,  in  order  to  give  them  an  opportunity  of  defendiQ; 
fhcmselves  by  supporting  the  conviction.  But  it  has  los^ 
been  decided  that,  whenever  the  statute,  which  gavetk 
jUcocnizaDce  power  of  Appeal,  required  the  reoognizance  to  be  vmn^i^ 
TC?2iU**"f  ***  a^e/y  entered  into  upon  conviction,  the  informant  beinc 
■oticc.  necessarily  present^  such  recognizance  should  of  itsdf  ^ 

deemed  sufficient  notice.  When  many  hours,  or  ercQ 
days  might,  according  to  the  terms  of  the  statute,  elfl{^ 
before  such  .recognizance  was  necessary  to  be  entered  iD&> 
notice  of  Appeal  to  the  informant  was  considered  a  reqoisit' 
preliminary  to  be  proved  before  the  matter  could  be  cali^ 
on  in  court,  or  the  justices  take  cognizance  of  the  convic* 
tion.  The  necessity  for  thete  notices,  however,  has  beeo 
confined  within  a  very  narrow  compass,  in  cases  where  tlxv 

*  R.  V.  Staffordshire  (justices  of),  IS  £. B.  572* 
+  R.  V.  Leeds  (justices  of),  4  T.  R.  58a. 
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are  not  specially  directed  by  statute  to  be  after  a  particular 
loanner,  by  a  recent  determination  in  B.  R. ;  viz.  a  case  of 
the  King  on  the  prosecution  of  Barret  v,  Kent,  (justices  of). 
It  was  a  conviction  of  Jan.  1 1 , 1 816,  on  the  statute  55  Geo.  8. 
c.  99.  for  having  in  possession  ingredients  for  the  adul- 
teration of  bread,  appealed  against,  and  refused  a  hearing 
by  the  session,  for  want  of  sufEcent  notice  in  mriiing,  (which,  . 
according  to  a  rvJe  ^  thai  particular  sessioiif  must  be  a 
notice  of  eight  days).  On  a  mandamus  being  applied  for 
to  enter  continuances,  and  hear  the  Appeal,  many  points 
were  urged  in  order  to  obtain  it ;  but  the  principal  question 
was,  whether  a  notice  in  writing,  according  to  the  heal 
rule  of  the  session,  and  that  too  of  eight  days,  the  statute 
itself  not  having  required  notice,  was  indispensable  ?  It 
appeared  by  affidavit,  that  a  recognizance  was  entered  into 
et^en  at  the  time  of  conviction^  and  verbal  notice  of  intention 
to  appeal,  at  the  same  time  given  to  the  prosecutor;  now, 
all  that  the  statute  requires  is,  ^'  that  a  recognizance  shall 
be  entered  into  at  the  time  of  such  conviction^  or  within 
twenty-four  hours  afters  with  two  sufficient  sureties,  upon 
condition  to  prosecute  such  Appeal  with  effisct,  and  to  be 
forthcoming  to  abide  the  judgment  and  determination  of 
the  session  " — The  court,  in  giving  judgment,  said,  "  That  Necessity  of 
apon  the  expiration  of  twenty-four  hours  after  the  convic-  jhcr^narrowed' 
tion,  the  informant  might  apply  to  the  convicting  magis- 
trate  for  his  warrant  of  distress  to  levy  the  penalty,  and 
then  he  would  receive  information,  whether  recognizances 
had  been  entered  into  to  appeal,  or  not :  if  no  such  recog- 
nizances had  been  taken,  he  would  obtain  his  warrant  of 
distress,  of  course ;  if  there  had  been  such  recognizances 
taken,  according  to  the  known  rule,  the  statute  itself  not 
having  required  any  more  specific  notice,  it  must  be  deemed 
notice  sufficient."    Mandamus  granted.* 

On  the  appeal  being  called  on,  the  conviction  is  pro-  Course  of  the 
duced,  and  the  counsel  for  the  appellant  may  make  his  ob-  coun?**"*^*  *° 
jections,  if  he  take  any,  to  the  technical  errors  in  the  convic- 
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tiouy  on  account  of  any  of  the  deficiencies,  or  irregalarities 
which  have  been  already  adverted  to.  If  no  objecUoDsbe 
taken,  in  this  stage,  to  the  conviction  itself,  the  case  is  opened, 
and  supported  by  the  witnesses.  *  After  the  evidence,  in  sap> 


•  That  is  to  say,  such  witnesses  as  were  examined  by  the  comictio^ 
magistrate.  It  has  been  made  a  question,  whether  any  new  er'ukoce 
can  be  gone  into.  It  mast  be  observed,  in  the  first  place,  that  an  Ap" 
peal  from  a  cormction  is  not  in  the  nature  of  a  new  trial,  bat  in  thtto{ 
a  writ  of  error.  An  Appeal  from  an  order  may  be  a  different  autlier,is 
from  an  order  of  removal,  when  it  cannot  be  known  what  evideaee 
may  be  brought  forward ;  for  such  an  order  is  only  an  ex  parte  pnxxtd- 
ing.  In  the  case  of  a  conviction  for  an  offence,  the  party  oSeoiiiq 
has  due  notice  of  the  hearing,  and  it  is  hts  duty  to  bring  all  his  rci* 
dence.  Gilb.  R.  158w— 3  Black.  Com.  455.  Superior  couru  rrifc 
the  sentences  of  inferior  ones,  but  that  only,  and  do  not  admit  new  evi- 
dence, not  produced  below,  in  order  to  examine  the  justice  of  2 
sentence  that  was  not  in  any  degree  produced  by  it.  A  case  coDtaiaiK 
a  question  somewhat  analogous,  and  greatly  illustrative,  has  bees 
recently  determined.  By  a  local  act  the  management  of  the  poor  of  i 
certain  town  was  vested  in  persons  constituted  a  corporation  for  tk 
purpose,  who  were  empowered  to  make  rates,  and  an  Appeal  given, 'j 
parties  aggrieved,  to  the  town  sessions  in  the  first  place,  with  a  furibff 
Appeal  to  the  county  sessions,  if  required.  An  Appeal  against  four  n» 
was  made  to  the  town  session  in  January,  1816,  when  the  rates  »c^ 
confirmed.  A  further  Appeal  was  carried  to  the  next  county  sestor, 
and  two  new  grounds  of  Appeal  added  in  the  notice.  The  county  ses- 
sion refused  to  hear  the  case,  and  a  mandamus  was  moved  for  in  EH 
Several  points  were  discussed,  but  the  only  one  necessary  for  the  fwt- 
pose  here,  is  to  introduce  the  following  passage  from  the  judgment  c 
the  court :  *'*  The  party  here  has  inserted,  in  his  second  notice,  twofrss 
grounds  of  Appeal.  The  impression  on  my  mind  (said  Baiiv,  J.  :& 
^ving  the  judgment  on  this  occasion),  is,  that  he  must,  at  the  cm0 
session,  le  confined  to  the  same  grounds  of  objection  to  the  rate,  ss  k 
took  at  the  borough  session ;  for  the  county  session  is  in  the  nature  of  1 
court  of  review,  and  it  is  their  duty  only  to  examine  if  the  ratecas^' 
supported  on  the  grounds  decided  upon  by  the  court  below.  If  that  vo* 
not  so,  it  would  be  competent  to  the  party  at  the  boroogh  sessioo  to 
State  any  illusory  grounds  of  Appeal,  and  put  forth  his  whole  stren^t* 
hy  surprise  at  the  county  session.*'  H.  v.  Suffolk  (Justices),  1  Bara.^ 
Aid.  R.  645. 

It  has,  indeed,  been  determined,  that  commissioners  ofAppetl  is  ^ 
iers  of  excise  are  bound  to  \itn  other  witnesses  than  those  sworo  « 
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port  of  the  conviction,  b  gone  through,  the  appellant  enters 
upon  his  case,  and  shews,  if  he  can,  the  insufficiency  of  the 
evidence  to  bring  him  within  the  description,  or  penalties, 
of  the  statute.  The  court  then  decides,  whether  it  be  to 
annul,  or  to  confirm,  the  conviction ;  in  other  words,  ^^  gives 
judgment" 

What  has  gone  before  in  an  early  page,  of  the  volume,  jodgmentof 
respecting  the  judgment  of  the  court,  related  to  the  sentence  ^^^^^^  ®" 
passed  upon  offenders.  We  now  speak  only  of  the  judg- 
ment of  the  court  of  quarter  session  on  Appeals.  The  au- 
thority of  the  court  on  this  subject,  it  has  been  seen,  arises 
immediately  out  of  the  Appeal,  and  has  no  other  founda- 
tion; wherefore  they  can  make  no  original  order  of  re- 
moval, but  are  confined  to  the  two  alternatives  of  quashing, 
or  confirming,  an  order  previously  made  by  two  justices; 
and  this  rule,  is  uniform,  and  universal  in  its  application* 
to  all  subjects  that  came  before  them  by  way  of  Appeal 
from  an  inferior  jurisdiction.  True  it  is,  that,  in  some 
cases,  the  justices  in  quarter  session  have  an  original  juris- 
diction co-ordinate  with  that  of  justices  out  of  quarter  ses- 


hearing  the  original  complaint,  apd  admitted,  in  lh«  same  case,  that 
the  same  rule  prevails  where  Appeals  of  a  like  kind  are  heard  at  quar- 
ter sessions.  R.  v.  Commissioners  of  Excise  on  Appeals,  3  M.  &  S.  133. 

The  statute  48  Geo.  3.  c.  74.  enacts,  however,  that  the  same  witnesses, 
and  no  other,  who  were  examined  at  the  original  hearing,  shall  be  re. 
examined  on  the  Appeal  under  that  act. 

Oq  theother  hand,  it  has  been  sometimes  made  a  question,  whether  the 
court  of  quarter  session,  on  an  Appeal,  may  be  competent  to  be  satisfied 
vriih  less  evidence  than  was  sufficient  for  the  support  of  tde  conviction : 
as,  ex  gr.  when  a  statute  directs  that  a  justice  shall  have  authority  to 
convict  an  offender  on  the  evidence  of  two  credible  witnesses,  whether 
one  of  the  two  may  be  sufl&cient  to  support  the  conviction  on  Appeal } 
The  compiler  is  not  aware,  that  there  has  been  any  determination  on 
this  specific  question  in  the  superior  courts,  but  it  should  appear  a  ne- 
cessary logical  inference,  that,  if  two  arc  necessary  to  produce  a  convic- 
tion,  the  same  number  must  be  requisite  to  confirm  it,  and  in  con- 
formity with  this  conclusion  has  been  the  practice,  at  least,  of  the  metro- 
politan county  sessions. 
•  Burr.  S.  C.  279.-1  Sess.  Ca.  280. 
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■ion ;  as  in  the  instance  of  making  orders  of  bastardy  under 
Stat.  Car.  2.-— <orrecting  apprentices  under  5  lEiiz* — raisbg 
pounty  fBtes  by  6i  Geo.  3.  c  51 .  sect.  6.  &  8 ;  bat  such  juris- 
diction is  either  specially  and  onambigiiously  Gonfierred  br 
statute,  or  at  least  inferred  by  the  interpretation  given  faj 
the  courts  to  some  such  statute ;  but  these  cases  do  not 
contravene  the  general  position  above  insisted  on,  as  ther 
are  not  cases  of  Appeal,  properly  so  styled,  though  origi- 
nating  with  inferior  jurisdictions. 

And  whatever  judgment  the  justices  give»  must  be  the 
act  of  the  court  itself,  and  not  by  any  delegation  of  its  aa- 
diority.*    Even  the  few  instances  which  may  be  produced 
as  exceptions  to  this  jule,  on  examination,  will  be  foimd 
Reference  to    not  to  (^perate  as  such,  but  in  efiect  to  confirm  it.    Thos, 
•McrtaiD  facti.  ^[jgyg  ^g  justices  in  session  appointed  a  committee  ftom 
.  their  own  body  to  institute  an  enquiry,  and  make  an  est- 
mination,  relative  to  the  propriety  of  repairing,  or  rebuild- 
ing, abridge,  which  had  become  a  nuisance,  the  court  o( 
B.  R-  declared  an  opinion,    that  they  were   right  in  so 
doing,  in  order  to  receive  their  report  and  information  iv* 
lative  to  facts ;  for  after  all,  the  judgment  was  the  judgment 
of  the  session,  however  such  session  might  adopt  the  opium 
of  the  individual  justices  who  had  made  their  report  t 

The  same  may  be  said  respecting  the  common  pracdw 

of  referring  the  actual  amount  of  costs  incurred,  *  to  be 

Reference  of    ascertained  by  the  clerk  of  the  peace ;  for  the  award  of 

•"•**•  costs  themselves  is  the  judgment  of  the  court,  and  the  ijaen- 

turn  is  a  mere  investigation  of  items  ancillary  to  that  judg- 
ment. But  the  court  cannot  award  costs,  to  be  taxed  after- 
ward  by  the  clerk  of  the  peace,  for  that  would  be  in  truili 
to  delegate  their  power  of  final  judgment  over  the  amount 
General  refer-  of  the  costs  to  the  officer  of  their  court.  J  So  where  irj 
lent.  eonseni  of  parties  the  consideration  of  an  Appeal  against  a 

poor  rate  be  referred  to  certain  justices  ont  of  session,  and  the 
justices  in  session  afterward  adopt  the  opinion  of  the  other 


•l6Vin.4l5.  t6T.R.«79. 

)9£.R.16w~13£.  R.67. 
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justices}  and  give  judgment  acccurdingly,  this  is  not  a  delega* 
tion  of  the  authority  of  the  court,  but  a  previous  adjustment  6y 
amsent  of  the  subject,  to  be  determined  finally  by  the  court.  * 

Whether  costs  may  be  awarded  by  the  session  on  judg-  Coftta  aftrr 
ment  at  all,  or  not,  must  depend  upon  the  statutes  respec-  i"***™*^***- 
dvely,  on  which  Appeals  are  founded.  Many  of  them 
expressly  confer  the  power  of  av/arding  costs,  but  it  is  not 
necessarily  incidental  to  their  jurisdiction ;  as  this  however, 
is  more  properly  a  subject  of  consideration  in  the  concluding 
chapter,  where  the  consequences^  rather  than  the  concomitants^ 
of  proceedings  at  quarter  sessions  are  particularly  treated 
of,  we  pass  on  to  other  matters  more  immediately  connected 
with  the  hearing  of  the  Appeal,  and  the  main  points  respect* 
ing  the  j  udgmen  t  itself. 

Enough  has  been  said  respecting  an  Appeal  proceeding  on  Appeni  iiit- 
the  merits,  in  the  regular  course,  to  judgment  But  it  may  f^n^nu! 
be,  for  some  of  the  errors  before  exemplified,  or  alluded  to, 
that  an  Appeal  may  be  dismissed  for  informality;  or 
when  a  statute  give  an  Appeal  conditionally,  on  a  certain 
notice  being  given,  or  a  certain  recognizance  being  entered 
into,  or  a  compliance  with  some  other  s)>ecific  preliminary, 
it  is  necessary  that  the  premised  conditions  should  have 
been  complied  with ;  for  if  there  have  been  any  failure  in 
that  point,  the  Appeal  mi^st  be  dismissed  for  informality ; 
and  such  dismissal  is  conclusive,  the  right  will  be  gone, 
and  cannot  afteward  be  recovered,  f 

In  the  case  of  Appeals  limited  to  the  next  session^  if  the  Eovct  ofob- 
appellant  rely  on  an  objection  of  form,  and  independent  J*^'**"*  ""*^' 
ot  the  merits,  procure  the  Appeal  to  be  quashed  on  that  formality. 
groundf  he  cannot  (even  though  the  court  of  B.  R.  should 
have  set  aside  the  order  of  session,  and  set  up  the  convic- 
tion again),  go  to  the  session  again,  and  have  the  question 
heard  there  upon  the  merits.  % 

But  an  Appeal  may  be  adjourned  by  the  court  for  future  Adjoorpment. 
hearing ;  even  until  a  subsequent  session,  (though  not  beyond 


•  Cald.  Ca.  SO. 

t  R.  ▼.  Yorkshire,  West  Riding  (jpsUccs  of),  9  T.  R.  776. 

t  R.  V.  Allen,  15  £.  R.  34(j. 
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it,  as  has  been  before  observed),  on  many  grounds.  The 
power  of  adjournment  must  be  incident  to  the  court  for  at- 
taining the  ends  of  justice,  and  so  obvious  is  this  portion,  tk 
it  has  been  decided,  that  the  words  in  a  statate,directiDg  thai 
**  the  justices  of  the  said  session  shall  determine  the  matt^^' 
do  not  supersede  this  inherent  authority  of  adjoummeDl* 
Unavoidable  surprise  of  any  kind  upon  the  party  as  to  any 
part  of  the  subject  appealed  against ;  the  absence  of  witnesses: 
any  necessity  for  enquiry,  suggested  either  by  the  counsel 
for  the  parties,  or  for  the  information  of  the  court ;  xnayaD 
be  sufficient  reasons  for  adjournment;  and  it  is  to  be  under- 
stood that,  an  adjournment,  ex  vi  terminiy  implies  d^ 
every  thing  during  the  time  of  such  adjournment  remaics 
in  statu  quo;  viz.  that  no  advantage  or  disadvantage,  to  the 
parties,  as  to  notices,  or  other  matters  generally  effected 
by  efBux  of  time,  is  worked  by  such  postponement  of  bear- 
ing :  as  where  a  statute  giving  an  Appeal  to  the  sessks 
within  a  certain  number  of  months  after  the  cause  of  com- 
plaint shall  arise,  direct  the  justices  at  the  said  session  t? 
hear  and  determine  the  matters  of  such  Appeal,  &c.;  J^- 
as  has  been  observed,  they  have  an  incidental  power  d 
adjourning  it  upon  lawful  cause ; — of  the  sufficiency  (^ 
which  cause  they  are  the  sole  judges.  But  as,  where  the 
session  is  adjourned,  the  style  of  it  must  not  run  *'  at  such 
session  held  byadjournment,"  the  original  meeting  of  the  ses- 
sion ought  to  be  set  forth,  and  that  it  was  *^  continued  ironi 
thence  to  such  further  time  by  adjournment ;  t  so  any  re- 
^  cord  of  procerdings  bad  at  it  must  follow  the  same  course. 

Power  of  ad-        But  though  the  power  of  adjournment  be  inherent  in  tb 
iow'iiBitricied  *®s®^^"*  ^^  ^^^  purposes  of  justice,    and  their  own  con- 
venience, that  powet  can  only  be  exercised  on  App^^ 
lawfully  and  regularly  before  them,  by  all  the  previous 
.  conditions  (whatever  they  may  be)  having  been  complW 
with.     Thus,  if  for  want  of  any  notice,  or  other  prclimi- 
«        nary  step,  made  a  condition  by  the  statute,  the  ApP^ 


•  R.  V.  Wiltshire  (justices  oQ,  13  E.  R.  352. 

J  2  Str.  832,'f63. 
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could  not  be  regularly  entered,  the  court  can  have  no  right 
to  receive  it,  or  take  cognizance  of  it,  and  therefore  can- 
not adjourn  the  hearing ;  for  there  is  nothing  on  which  the 
adjournment  can  be  founded,  and  such  a  proceeding  would 
amount  to  the  court  acquiring  a  jurisdiction  by  an  act  of  its 
own,  grounded  on  a  matter  not  before  them,  and  of  which 
they  had  no  cognizance.* 


PRECEDENTS  OF  ORDERS,  AND  CONVIC- 
TIONS, t 

Orders  of  3vsTicES^{Apprentices). 

County  of ..,.., 1      Whereas  complaint  hath  been  made  Ord«r  by  iwt% 
{to  wit.)       5  before  us,    .......  two  of  his  Majesty's  ttV^f**^ 

justices  of  the  peace^  in  and  for  the  said  county  of ,  apprentice,  &c. 

upon  the  oath  of  W.  M.,  of ,  in  the  said  county,  of  thfTma^ter, 

tailor,  that  A.  R.,  apprentice  of  the  said  W.  M.,  hath  in  ^y^  Geo.  2. 
his  service  as  an  apprentice,    committed   divers  misde- 
meanors against  him  the  said  W.  M.,  his  master,  and  in 


•  R.  T.  Oxfordshire  (justices  of),  1  M.  &  S.  448. 

t  Sufficient  observations  have  been  already  offered  respecting  Appeals 
from  Orders  and  Convictions  generally,  as  well  as  on  the  characteristic  dif- 
ferences between  those  two  species  of  instruments.  On  the  particular  pre- 
cedents which  follow,  it  is  enough  to  add,  that  the  same  views  and  pur- 
pose have  suggested  the  selection,  which  influenced  that  of  the  Indict- 
ments ;  viz.  a  design  to  make  it  as  comprehensive  as  the  prescribed 
limits  would  permit;  but,  at  the  same  time,  to  confine  it  tosuchyas 
promised  to  be  most  generally  acceptable,  from  being  most  commonly 
useful.  In  the  execution  of  this  purpose  it  may  be  right  to  remark^ 
that,  the  object  of  the  work  being  to  facilitate,  and  to  expedite,  the  pro- 
ceedings of  justices  at  all  descriptions  of  Sessions  of  the  Peace,  that 
with  respect  to  orders^  no  particular  kinds  have  been  systematically 
eidaded,  although  those  from  which  Appeals  lie  to  the  Quarter  Ses- 
sions, in  the  ordinary  course  of  business,  have  been  chiefly  introduced  : 
and  with  respect  to  conmciions,  some  erroneous  ones,  which  have  been 
quashed,  are  exhibited,  as  more  effectual  toward  pointing  out  difficul- 
ties, and  preventing  justices  from  falling  into  error,  than  even  a  collec- 
tion of  uniformly  correct  ones  would  have  proved. 

7 
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particular  {as  the  case  is).  And  whereas  we^  the  aid  jw- 
tices,  after  having  duly  examined  into  the  proofe  and  tnitb 
of  the  said  complaint,  and  heard  the  allegatioDS  of  botk 
parties,  have,  upon  due  consideration  thereof  deCermined 
and  adjudged  that  the  said  A.  R.  is  guilty  of  the  misde* 
meanors  so  charged  against  him  as  aforesaid;  we  do  there- 
fore hereby  make  an  order  for  the  discharge  of  the  said 
A.  R^  and  do  hereby  discharge  the  said  A.  R.  from  his 
apprenticeship  to  the  said  W.  M.,  any  thing  in  any  in- 
denture or  indentures  of  apprenticeship  between  thero,  or 
otherwise,  to  the  contrary  notwithstanding.  Given  under 
our  hands  and  seals.  Sec. 
Order  fnrdis-  (As  above,  mutatis  mutandisy  to  the  conclusion.  Then 
charge  on  com-  ^dd,)  And  we  do  hereby  further  order,  that  the  said  W.  M. 

plaint  or  parish  ,       *' 

apprentice,  by  shall,  vpmi  dve  notice  ker-eof,  *  forthwith  deliver  up  to  llw 

98  Geo. 3.  C.57. 


*  An  Appeal  to  the  next  session  is  allowed  by  the  I2ih  section  ofthii 
act,  against  the  Order  of  discharge  by  20  Geo.  2.^  as  also  against  the 
Order  of  discharge^  and  payment  of  money  by  this  32  Geo.  3.  oa 
notice  thereof  being  given  within  seven  days  of  the  service  of  the  Order. 
If  no  such  notice  be  given,  nor  the  Order  obeyed,  a  warrant  of  disirKS 
is  to  issue;  and  if  notice  of  Appeal  be  given,  but  not  supported,  fom 
shillings  are  to  be  added  to  the  expences  of  the  distress. 

And  by  S3  Geo.  3.   c.  55.  "it  shall  be  lawful  for  two  justices,  at 
any  petty,  or  special,  sessions,  upon  complaint  made  lo  thetn  upon  ojih, 
by,  or  on  the  behalf  of,  any  apprentice  to  ai)y  trade  or  business  what- 
soever, whether  hound  apprentice  by  any  parish  or  tojcnskip,  or  other- 
wise (provided  not  more  than  \  0/.  be  paid  upon  the  binding  of  such  appren- 
tice) against  his  master  if  any  ill-usnage  (such  master  having  been  duly 
summoned  to  appear  and  answer  such  complaint),  to  impose  upon  con- 
▼iclion  any  reasonable  fine  not  exceeding  40s.  as  a  punishment  for  such 
ill-usage :  and  by  warrant  under  their  hands  and  seals  to  direct  such 
fine,  if  not  paid,  to  be  levied  by  distress  and  sale  of  the  goods  of  the 
offender,  rendering  the  overplus,  after  deducting  the  amount  of  such 
fine,  and  the  charges  of  distress  and  sale :  and  for  want  of  distress,  such 
person  shall  be  coinmiued  to  the  house  of  correction  for  not  exceeding 
ten  days.     And  such  fine  so  imposed  on  any  such  roaster,  shall,  at  the 
discretion  of  the  jusjiccs,  be  either  applied  for  the  relief  of  the  poor  of 
the  parish  where  the  offender  shall  reside,  or  otherwise  be  applied  for 
the  use  of  such  apprentice,  for,  or  towards  a  recoxnpenae  for,  the  iajaiy 
sustained  by  such  ill-usage.    But  if  any  person  shall  be  aggrieved  by  the 
imposition  of  such  fine,  or  by  any  order  or  warrant  of  distress  for  krying 
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said  A.  R.,  bis  said  late  apprentice,  his  cloaths  and  wearin  g 
apparel,  and  that  he\»hall  moreover  immediately  pay  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 

9  in  the  said  county,  to  which  parish  the  said  A.  R« 

belongs,  some,  or  one  of  them,  the  sum  of  (not  more  thorn 
10/.)  to  be  applied  by  them,  some,  or  one  of  them,  for  the 
again  binding  out  such  apprentice,  or  otherwise,  for  his 
benefit,  as  to  us  shall  seem  meet,  under  our  order.  Given 
under  our  hands  and  seals,  &c. 

County  of -i      Whereas  D.  W.  within  named,  late  Order  by  two 

{to  wit.)         S  of  the  parish  of ,  in  the  said  ^::^J:i,  ,f 

county,  died  on  the day  of ,  being  within  appremice 

three  calendar  months  now  last  past;  we,  two  of  his  Ma- J^'r  other re- 
jesty's  justices  of  the  peace  for  the  county  aforesaid,  whose  prcsen(ativc) 
names  are  hereunto  subscribed,  on  the  application,  and  at  32  Geo.  3. 
the  request  of  A.  W.,   widow,   (or  as  the  case  may  ie), 
of*  the  said  D.  W.,   living 'with,   and  being  part  of  the 
family  of  the  said  D.  W.  at  the  time  of  his  death,    do 
hereby  order  and  direct,  that  A.  B.,  the  apprentice  within 
named,  who  was  in  the  service  and  actual  employment  of 
the  said  D.  W.  at  the  time  of  his  death,  shall  serve  the 
said  A.  W.  as  such  apprentice  for  the  residue  of  the  term 
of  such  apprenticeship  within  mentioned,  according  to  the 
provisions  of  an  act  passed  in  the  thirty-second  year  of  the 
reign  of  King  George  the  Third,  intituled,  an  act  for  the 
further  regulation  of  parish,  apprentices.  *     Witness  our 
hands  this dav  of 


the  same,  or  by  the  determinalton  of  the  said  justices,  or  by  any  act  to 
be  done  in  the  execution  of  such  warrant,  he  may  appeal  to  the  next 
general  or  quarter  sessions,  of  which  Appeal  ten  days*  notice  shall  be 
giveu. 

•  See  last  page,  in  notes.  The  foregoing  order  provides  for  the  appren- 
tice on  the  emergency  of  the  master's  dying.  The56*Geo.S.c.  139-  among 
many  other  provisions,  extends  to  justices*  power,  by  a  similar  order,  to  as- 
sign over,  or  to  discharge,  parish  apprentices,  on  the  removal  of  their  mas- 
ters* residences  respectively  into  another  country,  or  more  than  forty  miles 
from  the  place  wherein  they  resided  at  the  lime  of  the  binding;  with 
power  to  order  a  return  of  premium,  or  any  part  thereof.  The  statute  pro- 
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I,  the  above  named  A.  W.  do  hereby  declare,  that  the 
above  order  is  made  at  my  request,  and  that  I  do  accept 
the  said  A.  B.  as  my  apprentice^  according  to  the  terms 
and  covenants  contained  in  the  said  indenture,  and  accord- 
ing  to  the  provisions  of  the  said  act.  Witness  my  hand 
the  day  and  year  above  written. 


Orders  of  Justices — {Bastardy). 
Order  of  filia-   County  of ^     The  order  of  R.  J.  and  S.  T.  esquires, 

IlJlIni^u"'  (^^  ^^^')        S  two  of  his  Majesty's  justices  of  the 

bastard  child,   peace  in  and  for  the  said  county,  one  whereof  is  of  the 
490eo!3f<Ja8«  quorum,  and  both  residing  next  unto  the  limits  where  the 

parish  church  is,  within  the  parish  of ,  in  the  said 

county,  made  the day  of  •••.••  in  the year 

of ,  concerning  a  male  bastard  child,  lately  bora 

in  the  parish  of  ....••  aforesaid,  of  the  body  of  M.  D^ 
single  woman:  whereas  it  hath  appeared  to  us  the  said 
justices,  as  well  upon  the  complaint  of  the  church-wardens 

and  overseers  of  the  poor  of  the  said  parish  of ,8$ 

upon  the  oath  of  the  said  M.  D.,  that  she  the  said  M.  D.f 

on  the day  of now  last  past,  was  delivered 

of  a  male  bastard  child  at ,  in  the  parish  of ^ 

in  the  said  county,  and  that  the  said  bastard  child  in  dow 

living,  and  chargeable  to  the  said  parish  of ,  and 

lilcely  so  to  continue;  and  further,  that  P.  E.  of j 

in  the  said  county,  did  beget  the  said  bastard  child  on  the 
body  of  her  the  said  M.  D.,  and  whereas  the  said  P.  Et 
hath  appeared  before  us,  in  pursuance  of  our  sununons  for 
that  purpose,  but  bath  not  shewed  any  sufficient  cause  why 
he  the  said  P.  E.  shall  not  be  adjudged  the  reputed  father 
of  the  said  bastard  child,  {or,  and  whereas  it  hath  been  duly 


ceeds  to  inflict  penalties  for  discharging  such  apprentices,  under  die 
circumstances  provided  for,  by  any  other  means  than  those  pointed  oot, 
and  gives  a  summary  conviction  for  disobedience,  with  |x>wer  of  Appeal 
within  three  months,  giving  twenty-one  days*  notice  in  writing,  iod  i( 
to  any  conviction  entering  inio  recognizance  to  prosecute.  Appeal* 
Jo  be  to  the  county  sessions,  who  shall  give  costs  at  their  discretion. 
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proved  to  us  upon  oath,  that  the  said  P.  E.  hath  been  duly 
summoned  to  appear  before  us  the  said  justices,  to  the  end  we 
might  examine  into  the  circumstances  of  the  premises  and 
whereas  he  the  said  P,  E.  hath  neglected  to  appear  before 
us,  according  to  the  said  summons) ;  we  therefore  upon 
due  examination  into  the  circumstances  of  the  premises, 
as  well  upon  the  oath  of  the  said  M.  D.  as  otherwise,  do 
hereby  adjudge  him  the  said  P.  E.  to  be  the  reputed  father 
of  the  said  bastard  child ;  and  thereupon  we  do  order,  as 

well  for  the  better  relief  of  the  said  parish  of ,  as 

for  the  maintenance  and  support  of  the  said  bastard  child, 
that  the  said  P.  E.  shall  and  do  forthwith  upon  notice  of 
this  our  Order,  pay,  or  cause  to  be  paid,  to  the  said 
church-wardens  and  overseers  of  the  poor  of  the  said  parish 

of  ..... .,  or  to  some  or  one  of  them,  the  sum  of 

for  and  towards  the  expences  of  the  lying-in  of  the  said 
M.  D.,  and  the  maintenance  of  the  said  bastard  child  to 
the  time  of  making  this  our  order.  * 


*  Until  the  statute  49  Geo.  3.  the  only  remedy  for  a  disobedience  of 
the  Order  of  Justices^  as  directed  by  18  £Iiz.,  was  by  indictment  i  but 
this  statute  of  49  Geo.  3.  has  superadded  a  summary  remedy  by-  com- 
plaint to  one  Justice  by  the  overseers  of  the  poor  of  the  parish  damni- 
fied, as  follows : — 

"  If  any  reputed  father,  or  any  mother  of  such  bastard  child,  or  children, 
on  whom  any  order  of  Bliation  or  maintenance  of  such  child,  or  children, 
shall  have  been  made  by  the  court  of  quarter  sessions,  or  which  shall  have 
been  made  by  two  justices  of  the  peace,  and  confirmed  by  the  court  of 
quarter  sessions,  or  against  which  no  Appeal  shall  have  been  made,  shall 
neglect  or  refuse  to  pay  any  sum  or  sums  of  money,  which  he  or  she  shall 
have  been  ordered  to  pay  towards  the  maintenance  of  any  such  bastard 
child,  or  children,  by  any  such  Order,  it  shall  be  lawful  for  any  justice 
of  the  peace  of  the  county,  &c.  in  which  such  reputed  father,  or  such 
mother,  shall  happen  to  be ;  and  the  said  justice  is  hereby  required  upon 
complaint  made  to  him  by  any  one  of  the  overseers  of  any  parish,  &c.  lia- 
ble to  the  maintenance  or  support  of  such  bastard  child  or  children,  or 
ivhere  such  bastard  child  or  children  shall  then  be ;  and  upon  proof,  on 
oath,  of  such  order  for  the  payment  of  such  sum  or  sums  of  money  be- 
ing unpaid,  and  of  a  demand  of  such  payment  having  been  made,''and  a 
refusal  to  pay  the  same,  or  that  such  reputed  father,  or  such  mother. 
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the  poor  of  the  parish  of  ••••••  aforesaid,  as  otherwuef 

that  the  reasonable  costs  of  apprehending  and  securing  the 
said  P.  E.,  together  with  the  costs  of  this  our  Order,  do 
amount  to  the  sum  of  •./.  ..5.  ..d^  we  the  said  justices 
do  therefore  thereupon  order  that  the  said  P.  E.  shall  and 
do  forthwith  likewise  pay,  or  cause  to  be  paid,  the  said 
last-mentioned   sum   of  . ./.  .  .s.  •  .d.  ffor  indemnifying  of 

the  said  parish  of against  the  said  last-mentioned 

expences)  to  the  said  churchwardens  and  overseers  of  the 

said  parish  o( ,  or  to  some  one  of  them.     And  we 

do  hereby  likewise  further  order  that  the  said  P.  E.  shall 
likewise  pay  or  cause  to  be  paid  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  ......  for  the 

time  being,  or  to  some  or  one  of  them,  the  sum  of  ...... 

weekly,  and  every  week,  from  the  day  of  the  date  of  this 
present  order,  for  and  towards  the  keeping,  sustentation, 
and  maintenance  of  the  said  bastard  child,  for  and  during 
so  long  time  as  the  said  bastard  child  shall  be  chargeable 
to  the  said  parish  of  .......     And  we  do  further  order 

that  the  said  M.  D.  shall  also  pay  or  cause  to  be  paid  to 
the  said  church-wardens  and  overseers  of  the  poor  of  the 

said  parish  of ,  for  the  time  being,  or  to  some  or 

one  of  them,  the  sum  of weekly,  and  every  week^ 

so  long  as  the  said  bastard  child  shall  be  chargeable  to  the 


ditioned  to  try  such  appeal,  and  abide  the  judgment  and  order  of,  and 
pay  such  costs  as  shall  be  awarded  by,  the  justices  at  such  quarter 
sessions  I  which  said  justices  at  their  said  sessions,  upon  proof  of  such 
notice  being  given,  and  of  entering  into  such  recognizance  as  afore^ 
said,  shall,  and  they  are  hereby  required  to  proceed  in,  hear,  and  deter- 
luiiie  the  causes  and  matters  of  all  such  appeals,  and  shall  give  such 
relief  and  costs  to  the  parties  appealing,  or  appealed  against,  as  they  in 
their  discretion  shall  judge  proper;  and  such  judgments  and  orders 
therein  made  shall  be  Bnal,  binding,  and  conclusive  to  all  parties  con* 
cerned,  and  to  all  interests  and  purposes  whatsoever. 
I  By  §7.  **  no  appeal,  in  any  case,  relating  to  bastardy,  shall  h§ 
brought,  received,  or  heard,  at  the  said  quarter  sessions,  unless  such 
notice  shall  have  been  given,  and  such  recognizance  shall  have  been 
entered  into  in  the  manner  aforesaid.*' 
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sud  parish  of ,  in  caae  she  shall  not  none  and  take 

cai*e  of  the  said  child  herself.    Given  nnder  our  hands  and 
seals  the  day  and  year  first  above  written. 
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jiiiktt  forSie  ^^^y  9f \     Be  it  remembered,  that  on  the  25ih 

frandttient  re-  (to  wiL)         ^  dsy  of  September,  in  the year 

byl'tenlS!?'  of  our  Soveriegn  Lord  the  now  King,  at in  thecounty 

OD II  Geo.  2.    of ,  A.  B.  of  •    • . .  •  aforesaid,  came  before  us  F.J. 

wmu!![f"       Aitd  S.  J.,  esquires,  two  of  his  Majesty's  justices,  assigned 

to  keep  the  peace  in  and  for  the  said  county,  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  andodier 
misdemeanors  committed  in  the  said  county,  and  residii^ 


*  Different  opinions  are  entertained  respecting  the  necessity  of  scuiog 
out  the  evidence  tn  Orders  on  this  subject,  in  the  same  manner  as  a 
Convictions.  The  most  extraordinary  circumstance  however  is,  isii 
authors  of  opposite  opinions  on  the  subject  profess  to  derive  those  opf»> 
site  opinions  from  the  same  source.  In  Williams's  Justice,  a  book  ^ 
good  authority^  (article  Dutreni)  we  find  the  following  note  sutyoiod 
to  the  form  of  the  Order  here  traoscribed.  **  The  ettidence  is  not  «< 
forth  in  former  precedents,  upon  the  presumption  that  this  is  do  w» 
than  an  order,  and  that  therefore  such  statement  is  unnecessa^,  ^ 
court  not  being  so  shut  as  to  orders,  if  they  are  in  substance  good,  a 
they  are  in  convictions,  in  which  a  statement  of  the  evidence  is  tnJs* 
pensible ,  but  as  it  is  grounded  upon  a  penal  statute,  and  the  forftituic 
cannot  be  adjudged  but  upon  a  previous  determination,  that  tbepai^ 
ia  guilty  of  the  offence  charged,  it  seems  rather  to  be  of  the  nature  of  i 
conviction,  and  therefore  it  is  adviseable  (certainly  safest)  to  set  out  (!« 
evidence.  In  fact,  in  a  late  case,  the  court  were  ofopimon^  that  ti« 
evidence  ought  to  be  stated,  and  that  the  omission  thereof  is  fiial' 
R.  V.  Morgan,  Cald.  Got.  158. 

On  the  other  hand,  Paley,  in  his  Treatise  on  Conyiciions,  (on  i^ 
same  subject,  distress,)  says,  **  Ona  conviction  the  evidence  most  bf  ^^^ 
out  particularly  (oil  the  authority  of,)  R,  v.  Morgan,  Cald,  Ce,  K^: 
but  in  an  Order  the  evidence  need  not.  This  concise  moAtOee^^ 
precedent,)  was  held  sufficient.  R.  v.  Middehurst.  Barr.  11360" 
Both  precedents,  from  the  two  authorities  respectively,  are  here  o* 
hibited. 
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near  to  the  close  from  whence  the  cow  herein  after  men<* 
tioned  was  conveyed'  away,  we,  or  either  of  us  not  being 
interested  in  that  dose,  and  then  and  there  eidiibited  be^ 
fore  us  a  certain  complaint  in  writing  against  O.  O.  of 
aforesaid,  labourer,  by  which  he  gave  us  to  under- 
stand and  be  informed,  that  he  the  said  A.  B.,  on  the 

day  of ,  in  the  year  of  our  Lord , 

at  • aforesaid,  had  demised  to  one  £.  O.  a  certain 

dose  of  pasture  called ,  containing  by  estimation 

•  .••••  acres,  with  the  appurtenances,  situate,  lying,  and 
being  in  ....••  aforesaid,  in  a  certain  streetHhere  called 

street^  to  hold  the  same  to  the  said  E.  O.,  from 

thenceforth  for  one  whole  year,  from  thence  next  ensuing, 
and  fiilly  to  be  complete  and  ended,  at  and  under  the 

yearly  rent  of ,  to  be  paid  by  the  said  E.  O.  to  the 

said  A.  B.,  at  two  payments  in  the  year,  to  wit,  upon  the 

day  of  •  •  •  •  • .,  and  upon  the day  of , 

by  equal  portions;  the  first  payment  whereof  was  to  begin 
and  be  made  on  the day  of ,  then  next  fol- 
lowing: and  that  by  virtue  of  that  demise^  the  said  E.  O. 
entered  into  the  said  dose,  and  was  possessed  thereof;  and 

that  on  the day  of ,  now  last  past,  the  sum 

of of  the  rent  aforesaid,  was  and  became  due  and  in 

arrear  to  the  said  A.  B.  from  the  said  E.  O.  for  half  a  year, 
ended  at  that  day  in  the  year  aforesaid,  and  yet  is  unpaid; 
and  that  after  the  said  sum  of ,  of  the  rent  afore- 
said, so  became  due  and  in  arrear  to  the  said  A.  B.,  and 
whilst  the  same  was  due  to  him  and  unpaid,  to  wit,  on  the 

day  of  • now  last  past, ,  one  brindled  colour* 

ed  cow  of  the  said  E.  O.,  under  the  value  of  502.  that  is  to 

say,  of  the  price  of ,  .was  depasturing  and  feeding 

upon  the  said  demised  premises,  and  was  then  subject  and 
liable  to  be  taken  as  a  distress  for  the  said  arrear  of  rent  so 
due  and  payable,  and  that  the  said  E.  O.,  to  prevent  the 
said  A.  B.  from  distraining  the  said  cow,  for  the  said 
arrear  of  rent  so  reserved,  due  and  payable  as  afore- 
said, afterwards,  that  is  to  say,  on  the  same  day  and  year 
last-mentioned,   fraudulently  and  dandestinely  conveyed 
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away  the  said  cow  off  and  from  the  said  demised  premiso) 
and  hath  ever  since  that  timeconcealed  the  same;  and  that 

<me  O.  0.»  of aforesaid)  labourer,  wdl  knowiDg 

the  premises,  did  wilfully  and  knowingly  aid  and  assist  ik 
said  K  O.,*  in  the  fraudulent  conveying  away  the  said  cos 
off  and  from  the  said  demised  premises^  and  in  conceaUng 
the  same ;  and  thereupon  afierwardSf  that  is  to  say,  on  tk 

6th  day  of  October  in  the  same.year,  at aforesaid, 

in  the  county  aforesaid,  the  said  £•  O.  being  for  that  por- 
pose  duly  summoned,  cometh  before  us  the  said  justices 
in  his  proper  person  to  make  answer  unto  ^e  said  coo- 
plaint;  and  C.  W.  and  F.  W.,  being  credible  witnesses  k 
that  behalf,  likewise  now  come  before  us,  and  are  here  nov 
present,  and  take  their  corporal  oaths,  and  each  of  thea 
now  here  taketh  his  corporal  oath  upon  the.  Holy  Gospel 
of  God,  to  speak  the  truth,  the  whole  truth,  and  nothni; 
but  the  truth,  before  us  the  said  justices,  of  and  conceniicg 
the  premises  in  the  said  complaint  specified ;  we  the  said 
justices  having  sufficient  power  and  competent  authoricj  to 
'administer  the  said  oaths  in  that  bdialf ;  and  the  said  C  W. 
and  F.  W.  are  now  here  severally  examined  before  us  upct 
theb  said  oaths,  and  each  of  them  is  examined  before « 
upon  his  oadi,  of  and  concerning  the  matter  of  the  ssid 
complaint ;  and  the  said  C.  W.  being  so  examined  by  us  the 
said  justices,  does  on  his  said  oath  for  himself  depose,  swesr^ 
and  say,  in  the  presence  and  hearing  of  the  said  E.  O^  tlm 
[here  set  forth  the  euidencef']  and  the  said  F«  W.  beii^  alsa 
examined  by  us  the  said  justices,  in  the  manner  aforesaid^ 
does  on  his  said  oath  also  depose,  swear,  and  say,  in  the 
presence  and  hearing  of  the  said  E.  O.,  that  [here  also  set 
forth  the  evidence]  ;  and  the  said  E.  O.  now  present  before 
us  the  said  justices  in  his  proper  person,  to  answer  the  saM 
complaint;  and  the  said  complaint,  and  the  examinstioD  oT 
the  said  C.  W.  and  F.  W.  of  and  concerning  the  pnmiwm, 
and  the  evidence  of  the  said  C.  W.  and  F.  W.  thereapon 
given,  upon  their  said  oaths  in  manner  aforesaid,  being 

*  See  noteS;  pott,  p.  726, 727. 
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heard  and  fully  understood  by  the  said  EL  O.9  he  the  said 
£•  O.  is  asked  by  us  the  said  justices,  whether  he  hath  or 
knoweth  any  thing  to  say  for  himself,  why  he  the  said  £•  O. 
ought  not  to  be  convicted  of  the  premises  above  laid  to  his 
charge ;  and  because  upon  hearing  and  fully  understanding 
the  said  comphiint,  and  the  evidence  of  the  said  C.  W.  and 
F.  W.  of  and  concerning  the  premises  aforesaid,  and  iq>on 
hearing  and  fully  understanding  all  and  singular  the  mat* 
ters  and  things  by  the  said  £•  O.  ailedged  in  his  defmce^ 
it  appears  manifest  to  us,  that  the  said  E.  O.  is  guilty  of 
the  premises  above  laid  to  his  charge,  in  manner  and  form 
as  by  the  said  complaint  is  above  ailedged ;  and  because 
upon  inquiry  made  by  us  the  said  justices  on  the  oath  of  the 
said  C.  W.  in  that  behalf  likewise,  in  due  manner  tak^i 
before  us  the  said  justices,  we  having  full  power  and  com- 
petent authority  to  administer  that  oath,  it  manifestly  ap^ 
pears  to  us  the  said  justices,  that  the  said  cow,  in  the  said 
complaint  mentioned,  at  the  time  of  conveying  the  same 
away,  as  in  the  said  complaint  is  mentioned,  was  of  the 

value  of ,  of  good  and  lawful  money  of  this  realm; 

therefore  it  is  considered  by  us  the  said  justices,  that  the 
said  £•  O.  be,  and  he  is  hereby  convicted  of  the  premises 
in  the  said  complaint  so  as  aforesaid  laid  to  his  charge; 
and  we  do  adjudge  and  order  the  said  £•  O.  to  pay  to  the 

said  A.  B.  the  sum  of ,  of  lawful  money  of  Great 

Britain,  on  the day  of ,  now  next  ensuing^ 

being  double  the  value  of  the  said  cow  in  the  said  com- 
plaint mentioned,  according  to  the  form  of  the  statute  in 
that  case  made  and  provided.  Given  under  our  hands  and 
seals,  at  •••...,  &c. 

County  of ^      Whereas  T.  W.  o^  &c,  as  bailiff  or  Anotber  on 

{to  tvU.)        /agent  to  Sir  T.  F.  for  and  on  behalf  of  Jj;^„^^"g^^^ 

the  said  Sir.  T.  F.  did,  upon  or  about  the day  of,  information  by 

&c.  exhibit  to  and  before  us,  P.  W.  and  R.  L.  Fsquires,  1^,,^^*^  °   *"  ' 
two  of  his  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  county,  and  who  reside  near  to  the  township  of  Mar- 
ton  and  Over,  in  the  said  county,  and  who  are  not  inte^ 
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rested  in  the  messuage  and  tenements,  lands  and  beiediti- 
naents,  hereinafter  mentioned,  his  complaint  and  infonDstkn 
in  writing  against  T.  Middlehurst,  of  W.  in  the  townshipof 
Over  aforesaid,  in  the  said  county  of  C.  yeoman,  thereby 
setting  forth,  that  John  Chesterson,  late  of  Marton  aforesaid 
husbandman,  had  for  several  years  last  past  held  and  ocoh 
pied,  &c.  [stating  the  tenency  and  arrears  as  in  the  last,']  ud 
further  setteth  forth,  that  the  said  T.  Middlehurst,  did, 
upon  or  about  the  11th  day  of  that  instant  November,  asd 
now  last  past,  wilfully  and  knowingly  aid  or  assist  *  in  frau- 
dulently removing  and  conveying  away  from  off  the  said  pre- 
mises so  held  by  the  said  John  Chesterson,  five  cows,  bdsf 
the  proper  goods  and  chattels  of  the  said  John  Chesterscc. 
or  f  in  concealing  thereof,  with  intent  to  prevent  the  saki 
For  usifting     cows  beiuff  distrained  for  the  said  arrear  of  rent,  and  io it- 

to  carry  oil         nit«i<-i»r¥i"r»*»         i  i  i* 

«»r  conreHi       fraud  the  said  our  i.  F.  of  such  arrears  so  due  to  himfi 
goods,  Ac.       aforesaid,  which  said  five  cows  were  under  the  value  a* 

50/.,:^  A^^  ^f  ^®  value  of  21 L — After  a  regular  summoQ: 


•  If  any  tenant  shall  fraudulently  remove  and  convey  away  hit  ^ 
or  chattels,  .and  if  any  person  shall  wilfully  and  knowingly  aid  or  asi* 
him  in  the  same,  or  in  concealing  the  same,  every  person  so  offewfir; 
shall  forfeit  to  the  landlord  double  the  value  of  such  goods,  to  be  r^ 
covered  in  a  court  of  record  at  }Fesmimter.     1 1  Geo.  S.  c.  19.  §  3. 

t  In  this  case  two  questions  arose  on  appeal.  It  vras  moved  to  qttf^ 
the  orders :  because  1 .  That  it  is  not  described  soUicienily  what  tk 
oflPenceis:  2.  That  the  charge  was  in  the  disjunctive,  that  he  asihs^ 
the  tenant  in  removing  or  concealing  the  goods. 

By  L.  Manifield,  Ch.  J.  *'  Upon  indictments  it  has  been  determiofii 
that  an  alternative  charge  is  not  good  (as,  forged,  or  caosed  to  be  ib^ 
ged  ;}  though  one  only  need  be  proved,  if  laid  conjunctively  (as  foip 
and  caused  to  be  forged  ;)  but  I  do  not  see  the  reason  of  it :  but  this  3 
an  order,  and  being  good  in  substance,  needs  not  be  literally  so  strict— 
And  by  the  court,  the  rule  to  shew  cause  was  discharged,  and  ecms^ 
quently  both  orders  affirmed.     1  Burr.  39Q. 

And  in  order  to  justify  the  landlord  in  seizing  under  thb  statote,  tbe 
removal  must  have  taken  place  al\er  the  rent  became  doe,  and  mtst 
have  been  clandestine.    3  Etpin.  N.  P.  1 6,  2. 

X  But  if  the  goods  and  chattels  so  fraudulently  carried  ofiTorcoooaleit 
shall  not  exceed  the  value  of  50/.  the  landlord  or  his  agent  may  ezhibii* 
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and  appearance  of  the  Defendant,  the  order  proceeds, 
^^  Now  we  the  said  justices  having,  agreeable  to  such  sum- 
mons, in  the  presence  of  the  said  T.  Middlehurst,  examined 
divers  proper  witnesses  upon  oath  touching  the  said  com- 
plaint and  information,  and  the  matter  therein  contained, 
and  having  also  inquired  in  like  manner  upon  oath  the 
value  of  the  said  cows,  and  upon  due  consideration  had  in 
the  premises,  we  the  said  Justices  hereby  adjudge,  that  the 
said  T.  Middlehurst  is  guilty  of  the  o£knce  with  which  he 
is  charged  as  aforesaid.'^  The  order  then  adjudges  the  value 
of  the  cows,  and  that  the  said  T.  M.  *<  within  three  days 
afler  notice  of  this  order,  conviction,  or  judgment,  do  pay  to 
the  said  T.  W.  as  agent  or  bailiff  of  the  said  Sir  T.  F.  and 

for  the  use  of  the  said  Sir  T.  F.  the  sum  of 2.,  being 

double  the  value  of  the  said  five  cows  so  fraudulently  re- 
moved or  concealed  as  aforesaid/' 


complainl  in  writing  before  two  justices  of  the  peace  of  the  same  county 
or  dWiston,  residing  near  the  place  where  such  gpods  and  chattels  were  re- 
moved, or  near  the  place  where  the  same  were  found,  not  being  interested 
ia  the  lands  or  tenements  where  such  goods  were  removed,  who  may 
summon  the  parties  concerned,  examine  the  fact,  and  ail  proper  witnesses, 
upon  oath,  (or  if  it  is  a  qoaker,  upon  affirmaUon  required  by  law)  and  in  a 
summary  way  determine  whether  such  person  or  persons  be  guilty  of 
the  offence  with  which  he  or  they  are  charged,  and  to  inquire  in  like 
manner  of  the  value  of  such  goods  and  chattels,  and  upon  full  proof  of 
the  offence,  by  order  under  their  hands  and  seals,  the  said  justices  shall 
adjudge  the  offender  or  offenders  to  pay  double  the  value  of  the  said  goods 
and  chattels  to  such  landlord,  his  bailiff,  servant,  or  agent,  at  such  time 
as  the  said  justices  shall  appoint,  and  if  the  offender  or  offenders  having 
notice  of  such  order,  shall  refuse  or  neglect  so  to  do,  they  shall,  by  their 
warrant,  levy  the  same  by  distress,  and  for  want  of  such  distress,  may 
commit  the  offender  or  offenders  to  the  house  of  correction,  there  to  be 
kept  to  hard  labour,  without  bail  or  mainprize,  for  the  space  of  six 
months,  unless  the  money  so  ordered  to  be  paid  as  aforesaid  shall  be 
looner  satisfied.  §4. 

But  the  party  may  appeal  to  the  next  general  or  qnarter-sessions,  who 
may  determine  such  appeal,  and  give  costs  to  either  party.  §  5. 


« 
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Orp£B8  of  JvaTiCEs^{Friendly  Societies). 

Order  for  re-  To  A.  B.  and  C.  D.*  stewards  of  the  Friendly  Society 
a  member  ^  Called  the  <*  True  Blue  Club,'*  holden  at  the  sign  of  tbe 
c"i!Sd' aod'for  ^^y^^  ^^  situate  in  the  parish  of  St.  James,  in  the  town  of 

payment  <»f  ar- ^  in  the  COUntj  of 

reara  of  alio w- 
ar.cc  unjo^Uy 

wUbbeid.         Ccmty  of ^     "  Whereas  H.  O.,  of  the  parish  of  St 

{to  wit.)        J  James,    in  the  said  county  of } 

Cordwainer,  in  his  proper  person  on  the day  of . . .. 

in  the year  of  tbe  teign  of  our  sovereign  Lord 

George  the ....  by  the  grace  of  God  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  king,  defender  of  the 

&ith,  at aforesaid,  in  the  county  aforesaid,  made  an 

information  and  complaint  upon  oath  before  us  P.  Q.  esq. 
and  the  Rev.  R.  S.  clerk,  two  of  the  justices  of  our  Lord  the 
King  assigned  to  keep  the  peace  of  our  said  Lord  the  King 
within  the  said  county  of ,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanon 
within  the  said  county  committed,  whose  names  are  here- 

unto  set,  and  seals  affixed,  and  residing  at aforesaid 

where  the  said  society  was  established,  and  which  oath  we 
the  said  justices  did  then  and  there  administer  to  him,  b; 
which  said  information  and  complaint  on  oath  aforesaid, 
the  said  H.  O.  deposed  and  said  that  he  the  said  H.  0. 
then  was  a  member  of  a  certain  friendly  society,  called  ^*  The 
True  Blue  Club,*'  held  at  the  sign  of  the  Royal  Oak  situate 
in aforesaid,  in  the  county  aforesaid,  (the  rules,  or- 


» 


*  By  49  Geo.  3.  c.  1211.  §  4,  all  orders  made  by  justices  by  virtue  (^ 
the  said  act  or  this  act,  shall  be  made  upon  the  presidents,  wardens, 
stewards,  treasurers,  trustees,  or  other  principal  officers  of  the  societjto 
which  such  complaint  shall  relate,  or  any  one  or  more  of  them,  or  anj 
of  them,  at  the  discretion  of  the  said  justices,  in  the  proper  name  or 
namet  qf  such  officer  or  officers;  and  every  such  order  may  be  &ened 
upon  the  officer  or  officers  so  named  therein,  either  by  delivering  a  copf 
of  the  said  order  to  such  officer  or  officers,  or  one  of  them,  or  leaving 
the  same  at  his  last  or  usual  place  of  abode;  and  such  service  shall  be 
binding  on  such  officer  or  officers,  and  on  the  society  to  whicbsucb 
officer  or  officers  shall  beluD^. 


/ 
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derSi  and  regulatians  of  which  said  society  had  been  exhi- 
bited in  writing  to  the  justices  of  our  said  Loni  the  King^ 
assigned  to  keep  the  peace  of  our  said  Lord  the  King, 

within  the  said  county  of at  the  general  quarter-ses* 

sions  of  the  peace  holden  in  and  for  the  said  county,  and  by 
the  said  justices  at  their  said  sessions  after  due  examination 
allowed  and  confirmed,  and  afterwards  signed  by  the  clerk 
of  the  peace  at  the  said  sessions,  pursuant  to  the  statute  in 
that  case  made  and  provided.)  And  that  the  safd  H.  O. 
had  been  a  member  of  the  said  society  for  the  space  of 
twelve  years  and  upwards,  and  that  he  had  for  two  years 
then  past,  or  thereabouts,  been  lame,  and  thereby  rendered 
incapable  of  working  at  his  calling,  that  he  did  then  con- 
tinue so,  and  that  he  had  during  the  time  he  was  so  lame 
received  an  allowance  of  five  shillings  weekly  and  every 

week  from  the  said  society,  until  the  first  day  of 

then  and  now  last^  on  he  club  night  of  which  month  the 
members  of  the  said  society  refused  to  pay  him.any  furihet 
alhwanccj  declined  accepting  his  contribution  money,  and 
unjustly  excluded  him  from  the  said  society,  and  thereupon 
he  prayed  that  justice  might  be  done  to  him  in  the  premises. 

And  whereas,  on the  ....••  day  of ,  in  the 

year  aforesaid,   at  the ,  in aforesaid,  in  the 

county  aforesaid,  A.  B.  and  C.  D.  stewards  of  the  said 
society,  pursuant  to  our  summons  issued  for  that  purpose, 
as  also  G.  H.,  |L«  L.»  and  M.  N.  trustees  of  the  said  so- 
ciety,* with  X.  Y.  and  U.  W.  members  of  the  same,  ap^ 
peared  before  us  the  said  P.  Q.  and  R.  S.,  and  the  said  H.  O. 
being  then  and  there  present,  we  the  justices  aforesaid  did 
then  and  there  determine  the  matter  of  the  said  complaint 
according  to  the  true  purport,  intent,  and  meaning  of  the 
rules,  orders,  articles,  and  regulations  of  such  society,  con- 
firmed by  the  justices  in  session  according  to  the  directions 
of  the  statutes  in  that  case  made  and  provided. 
And  thereupon  we  do  order  and  adjudge  by  virtue  of  the 


«  See  5Q  Gep.  3.  c  188.  §  4, 
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said  statutes  that  the  said  stewards  do  herewith  pay  *  to  the 
said  H.  O.  the  sum  of  twenty  shillings,  being  the  sum  due 

to  him  for  four  weeks'  allowance,  ending  on  the daj 

of last,  together  with  five  shillings  costs ;  And  we 

the  justices  aforesaid  do  further  order  and  adjudge  that  the 
said  H.  O.  be  re-admitted  into  the  said  society,  and  into  all 
the  benefits  and  advantages  arising  therefrom,  and  we  do 
order  and  require  you  the  stewards  and  members  of  the  said 
society  to  re-admit  the  said  H.  O.  into  the  said  society, 
and  into  all  the  benefits  and  advantages  arising  therefrom 


*  By  49  Geo.  S.  c.  1S8.  §  3.  *'  if  complaint  shall  be  made  to  tipn 
such  justices  by  any  member,  of  relief  having  been  refused  10  him  by 
any  such  society,  to  which  he  shall  be  lawfully  entitled  acoordiog  to  the 
rules  of  the  society,  the  said  two  justices  residing  within  the  coan^,  &c 
within  which  such  society  shall  be  held,  shall  summon  the  penos, 
being  an  officer  of  the  society  against  whom  such  complaint  sbsll  be 
made,  and  upon  his  appearance,  or  in  default  thereof,  upon  due  proof 
upon  oath  of  the  service  of  such  summons,  shall  proceed  to  hear  vd 
determine  the  same,  and  award  such  sum  of  money  to  bejorlkwitk^ 
to  the  said  complainant  as  shall  appear  to  them  to  be  due  on  such  sirani 
as  aforesaid,  together  with  such  a  sum  for  costs,  not  exceeding  ten  ihil- 
lings,  as  to  them  shall  seem  meet ;  and  if  the  said  sums  shall  not  be 
forthwith,  and  in  the  presence  of  such  justice  or  justioesy  paid  tosoch 
complainant,  or  to  some  person  there  attending  on  his  behalf,  then  such 
justices  shall  by  warrant  under  their  hands  and  seals,  cause  suchsDinan^ 
costs  as  aforesaid,  to  be  levied  by  distress,  of  the  monies,  goods,  clistteii, 
securities,  and  effects  belonging  to  the  said  society,  together  with  ifl 
further  costs  and  charges  attending  such  distress  and  sale,  retosning  ^ 
overplus  (if  any)  to  the  said  society,  or  to  one  of  the  treasurers  or  tnisteo 
thereof,  and  in  default  of  such  distress  being  found,  then  to  be  levied  bj 
distress  and  sale  of  the  proper  goods  of  the  officer  or  officen  oOhtw^ 
society  so  neglecting  or  refusing  as  aforesaid,  together  with  soch  furtbcr 
costs  and  charges  as  aforesaid,  returning  the  overplus  (if  any)  to  tbe 
owner,  and  so  from  time  to  time,  as  often  as  complaint  shall  he  made  of 
the  non-payment  of  any  sum  or  sums  directed  by  such  order  10  be  ptiii 
as  aforesaid.    Provided  always,  that  whatever  sums  shall  be  paid  bjr  vj 
such  officer  or  officers,  or  levied  on  his  or  their  proper  goods,  io  pur- 
suance of  the  order  of  any  justices  as  aforesaid,  shall  be  ttpaid,  witii  *tf 
damages  accruing  to  him  or  them,  out  of  the  first  monies  which  sbaii 
thereafter  be  received  by  such  society. 
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accordingly.*     Given  under  our  hands  and  seals  at 

aforesaid  in  the  county  aforesaid  the day  of 

in  the  said ......  year  of  the  reign  of  our  sovereign  Lord 

George  the by  the  grace  of  God  of  the  united  king- 
dom of  Great  Britain  and  Ireland  King,  defender  of  the 
faith,  and  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and 


Convictions — {Alehouses). 
County  of  Glamorgan'X      Be  it  remembered,  that  on  the  Conviction  of 

{to  wit.)  J  14th  day  of  October,  in  the  six- ^XSip-**' 

teenth  year  of  the  reign  of  our  Sovereign  Lord  George  the  pling.t 
Third,  by  the  grace  of  God,  &c.  and  in  the  year  of  our 
Lord  1776,  T.Johns,  keeper  of  the  alehouse  called  and 
known  by  the  name  of  the  Cros»-keys,  in  the  town  of  L.,  in 
the  parish  of  L.,  in  the  said  county  of  Glamorgan,  is,  to  wit, 
on  this  14th  day  of  October  aforesaid,  at  L.  aforesaid,  found 
by  me  R.  Richards,  derk,  one  of  the  justices  of  our  said 
Lord  the  King,  assigned  to  keep  the  peace  of  our  said  Lord  ' 
the  King  in  and  for  the  said  county,  and  also  to  hear  and 
determine  divers  felonies^  trespasses,  and  other  misdemea^ 


*  And  by  §  5,  every  order,  adjadication,  or  award  of  any  justice  or 
justices  under  this  act,  shall  be  final  and  conclusive  to  all  intents  and 
purposes^  and  shall  not  be  removed  or  removeable  into  any  court  of  law, 
or  restrained  or  restrainable  by  the  injunction  of  any  court  of  equity. 

t  The  authority  confided  to  justices  respecting  the  licensing  of  pub- 
licans, and  the  punishment  of  oiFences  arising  out  of,  or  connected  with, 
those  licenses,  forms  so  complicated  a  subject,  (if  viewed  in  all  its 
l^rings)  by  a  multiplicity  of  successive  statutes ;  which,  if  not  ab- 
solutely conflicting^  are  at  least  so  various  and  diversified  iu  their  pro- 
visions, as  not  to  be  easily  interpreted,  or  readily  reconciled ;  that  the 
few  explanatory  notes,  necessary  for  elucidating  diat  part  of  the  aubjeot 
which  relates  immediately  to  convictions,  or  to  appeals  from  them, 
must,  from  the  necessity  of  contracted  limits,  be  rather  calculated  to 
^cite,  than  to  satisfy,  inquiry.  The  principal  provisions,  however,  so 
^ar  as  they  relate  to  the  part  of  the  system  now  under  review,  are  in-, 
troduced  as  the  following  convictions  call  for  them  respectively* 
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nors  done  and  committed  in  the  said  comity,  upon  mj 
▼iew,  permitting  and  suffering  the  following  persons,  to  wi^ 
A.  B^  C  D.9  &c.  to  remain  and  continue  drinking  or  tip- 
pling in  his  said  alehouse,  between  the  hours  of  eleven  ai^d 
twelve  in  the  evening  of  this  14th  day  of  October,  against 
the  form  of  the  statute  in  that  case  made  and  provided, 
they  the  said  persons  not  being  invited^  nor  either  of  them 
being  invited^  by  any  traveller^  and  accompanying  him  only 
during  his  necessary  abode  there,  a/id  neither  of'  them  bevtg  a 
labouring  or  handicraftsman  at  his  dinner^  and  neither  of  them 
being  a  labourer  or  workman  who,  for  the  following  his  work 
in  the  said  town  of  L.  sojourns^  lodges^  or  victuals  in  the  said 
alehouse^  and  neither  of  them  being  at  the  time  for  urgent 
and  necessary  occasions  allowed  by  two  of  his  Majesty's 
justices  of  the  peace  to  tipple  there  ;  *  and  the  said  T.  Jobni 


*  By  1  Jac.  1.  c.  9.  §  3.  if  any  inokeepert  victualler,  or  alehouse- 
keeper,  {or  the  keepers  of  taverns,  and  such  as  do  sell  wine  in  their 
houses,  and  do  also  keep  inns,  or  victualling  in  their  houses,  1  Car.  1. 
c.  4.  §  2.)  shall  permit  any  person  dwelling  {or  not  dwelling,  l  Car.  1« 
c.  4.  $  1.)  in  any  city,  town  corporate,  market  town;  Tillage,  or  hamlet, 
where  such  inn,  alehouse,  or  tippling-houie  is,  to  remain  drinking  oc 
tippling  in  the  said  inn,  other  than  such  as  shall  be  invited  dy  oi^ 
traveller,  and  shall  accompany  him  only  during  his  abode  there,  and 
ether  than  labouring  and  handicraftsmen  in  cities  and  towns  corporate, 
end  market  towns  upon  the  usual  working  days  for  one  hour  at  dinner 
time,  to  take  their  diet  in  an  alehouse,  and  other  than  tabouren  and 
workmen,  which,  for  the  following  of  their  work  by  the  day,  or  by  the 
great,  in  any  city,  town,  village,  or  hamlet,  in  any  inn,  alekoust,  or 
tippling'house,  shall,  for  the  time  of  their  continuing  in  work  there, 
hdge  in  any  inn  or  place  aforesaid,  and  other  than  for  urgent  oecasiom 
to  he  allowed  by  two  justices ;  er ery  such  keeper,  victualler,  or  ale- 
house-keeper, shall  forfeit  lOi.  to  the  poor ;  the  offence  being  viewed 
by  any  mayor,  bailiff,  or  justice,  {or  proved  by  the  oath  of  one  witstess, 
or  confession  of  the  person  offending,  tl  Jac.  1.  c.  7*  §  !•) 

The  same  to  be  levied  by  the  constables  or  churchwardens  by  way  of 
distress ;  and,  for  want  of  sufficient  distress,  the  party  offending  to  be 
by  such  mayor  or  justice  committed  to  the  common  gaol,  there  to 
remain  until  the  penalty  be  truly  paid.  1  Jac.  K  c.  9.  §  3* 

Also,  the  said  offence  may  be  inquired  ^  and  prt$enied  bete 
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being  now  on  the  aforesaid  day  before  me  the  said  justicCf 
and  by  me  charged  with  the  said  offencey  the  said  T.  Johns 
is  asked  by  me  why  he  doth  permit  or  suffer  the  persons 
aforesaid  to  continue  drinking  or  tippling  in  his  said  ale- 
house,  but  the  said  T.  Johns  hath  nothing  to  say,  nor  can 
he  say  any  thing  in  his  own  defence  touching  or  concerning 


JQstioes  of  assize,  justices  of  the  peace  iu  their  sessions,  mayors  of  cor* 
porattuns^  and  in  the  leet.  4  J.  c.  6.  §  5. 

These  two  statutes  were,  however,  only  tenoporary;  wherefore, 
SI  Jac.  I.  c.  7.  was  enacted,  by  which  they  were  made  perpetual, 
with  additional  provisions  respecting  the  eridence  on  which  the  coq- 
Ttction  ma  J  b^  founded,  and  other  matters  not  necessary  to  be  noticed 
here,  and  concluding  with  the  following  enactment,  which  is  material 
to  be  considered,  inasmuch  as  it  leads  to  a  difficulty  respecting  an  appeal 
or  other  proceeding :  '<  If  any  person,  being  an  alehouse-keeper,  shall, 
at  any  time  hereafter,  be  lawfully  convicted  for  any  offence  against  any 
the  branches  of  either  of  the  said  two  former  statutes,  according  to  the 
alterations  and  additions  therein  contained,  or  against  the  true  meaning 
of  this  statute,  every  person  so  convicled,  shall,  for  the  space  of  three 
years  next  ensuing,  he  utterly  disabled  from  keeping  any  such  alehouse*** 

Tbat  there  is  no  appeal  from  the  conviction  of  a  justice  for   the 

oflence  of  suffering  tippling,  by  these  statutes,  is  manifest;  but  the 

effect  of  these  concluding  words  of  this  4th  section  of  this  statute  of 

21  Jac.  1.  is  worthy  of  consideration ;  viz.  whether  by  the  conviction 

of  one  justice  for  the  offence  of  tippling,  the  liceuse  of  the  publican 

granted  by  two  justices,  under  the  authority  of  subsequent  statutes, 

(especially  35  Geo.  3.  c.  113.  &  48  Geo.  3.  c.  148.)  become  ipso  facto 

void,  (so  that  without  further  proceedings  of  any  kind  had  to  sub- 

•tsuitfate  the  forfeiture  of  the  license,  on  mere  information  for  selling 

ale  or  spirits,  as  without  license,  and  conviction  thereon,  the  penalties 

can  be  inflicted)  or  whether  only  voidable^  and  subject  to  further  in- 

vestigatiou  and  judgment  -,  also  whether,  if  voidable  only,  and  no  further 

steps  have  heen  taken  to  put  that  conviction  in  force,  an  appeal  to  the 

subsequent  conviction  for  selling  without  a  license,  which  is  given  by 

i  12.  of  the  35  Geo.  3.  (adopting  the  form  previously  given  by  26  Greo.  2.) 

and  recognised  by  48  Geo.  3.  will  embrace  the  who.te  question.    It  i» 

iiot  unworthy  of  notice,  that  by  §  7*  of  26  Geo.  2.  it  is  directed  that 

where  it  shall  appear  to  a  justice,  on  information,  that  a  publican  hath 

done  any  act  to  forfeit  his  recognizance,  such  justice  shall  summon  him 

to  the  quarter  session,  that  a  jury  may  find  whether  such  recognizance 

W  Corfelted,  or  not. 

1  .  •  . 
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the  premises,  and  thereupon  the  aforesaid  T.  Johns,  on  ^ 
14th  day  of  October,  in  the  sixteenth  year  of  the  reign  oi^ 
See.  before  me  the  said  justice  on  my  view,  according  to  die 
form  of  the  statute  aforesaid,  is  convicted,  and  for  his  offence 
aforesaid  hath  forfeited  the  sum  of  105.  of  lawfiil  money  o( 
Great  Britain,  to  the  use  of  the  poor  of  the  said  pariah  d 
L^  in  the  said  county  of  Glamorgan.  In  witness  whereof 
I,  the  said  justice,  to  this  present  record  of  conviction 
aforesaid  have  set  my  hand  and  seal,  at  L.  aforesaid,  in  the 
county  aforesaid,  the  day  and  year  fint  above  written. 

R.  R.  (L.  &) 

This  conviction,  says  Mr.  Paley  (p.  SI.  App.)f  was  re- 
moved by  certiorariy  and  affirmed  by  rule  of  court.  £.  T. 
17  Geo.  3,» 


CoDTiction  for  County  of '^      ^^  Be  it  remembered,  that  on  this .... 

«'?"/.%        i'omt.)        Sdayof in  the yearofte 

lie  house,  by    Majesty's  reign,  W.  B.  is  convicted  before  D.  R.,  one  d 
c.84.t*   '       ^*  Majesty's  justices  of  the  peae6  for  the  said  countjd 

[or,  for  the riding,  or  division  of  the  saitl 

*  After  this,  it  is  not  possible  to  concur  in  the  common  opinior., 
(see  Pye's  Summary)  that  these  early  statutes  of  James  are  altogeibcf 
obsolete ;  but  it  is  not  unreasonable  to  entertain  coofiderable  doobo 
whether  such  provisions  of  them,  as  have  been  particularly  the  fubfc^ 
of  subsequent  legislative  provisions,  which  appear  incompatible  wilh 
those  of  such  long  anterior  date,  are  not  thereby  superseded. 

t  By  the  30  Geo.  2.  c.  24.  If  any  person  licensed  to  sell  any  sorts  of 
liquors,  or  who  shall,  sell  or  suffer  the  same  to  be  sold,  in  his  house,  out- 
house, ground,  or  apartment  thereto  belonging,  shall  knowingly  vSa 
any  gaming  with  cards,  dice,  draughts,  shuffle*boards,  missisippir  ^ 
billiard-tables,  skittles,  nine-pins,  or  with   any  other  implement  sf 
gaming  in  his  house,  outhouse,  ground,  or  apartment  thereonto  b^ 
longing,  by  any  journeymen,  labourers,  servants,  or  apprefUices,  tw 
shall  be  convicted  thereof,  on  confession,  or  oath  of  one  witness  before 
one  justice,  within  six  days  af\er  the  offence  committed ;  be  tm 
forfeit  for  the  first,  40#.  and  for  every  other  offence,  10/.  by  distres  by 
warrant  of  such  justice  ;  three  fourths  of  which  shall  be  to  the  cboitb- 
wardens  for  the  use  of  the  poor,  and  one  fourth  to  the  iofonctf* 
§  14. 

And  if  znv  journeyman,  labourer,  apprentice,  ot  servant,  shill  p^ 
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county  of or,  for  the  city,  liberty,  or  town  of 

as  (he  case  shall  6e,]  for and  the  said do  ad* 

judge  him,  or  her,  to  pay  and  forfeit  for  the  same,  the  suiu 
of 

in  any  hoosey  outhouse,  ground,  or  apartment  thereto  belonging, 
wherein  any  liquors  shall  be  sold,  and  complaint  thereof  shall  be  made 
on  oath  before  one  justice  where  the  offence  shall  be  committed,  be 
shall  issue  his  warrant  to  the  constable,  or  other  peace  officer  of  the 
place  wherein  the  offence  is  charged  to  have  been  committed,  or  where 
the  offender  shall  reside,  to  apprehend  and  carry  such  offender  before 
some  justice  acting  for  the  county  where  the  offence  is  committed,  or 
the  offender  resides ;  and  if  the  person  apprehended  be  convicted  by  the 
oath  of  one  witness,  or  on  confession,  he  shall  forfeit  not  exceeding  20#. 
nor  less  than  5f.  as  the  justice  shall  think  fit,  every  time  he  shall  be 
convicted  ;  one  fourth  to  the  informer,  and  the  other  three  fourths  to 
the  overseers  of  the  poor,  for  the  use  of  the  poor  of  the  parish  wherein 
the  offence  is  committed  $  and  if  the  party  convicted  shaH  not  forth- 
with  pay  the  sum  so  forfeited,  such  justice  shall,  by  warrant,  commit 
such  offender  to  the  house  of  correction,  or  some  other  prison  of  the 
county,  to  be  kept  to  hard  labour  for  not  exceeding  one  month,  or  until 
he  pay  the  money  forfeited.  §  ,10. 

If  aruf  person  convicted  of  any  offences  punishable  by  this  act,  shall 
think  himself  aggrieved  by  the  judgment  of  the  justice  before  whom  he 
is  convicted,  such  person  may  appeal  to  the  next  general  or  quarter- 
sessions;  and  the  execution  of  the  judgment  shall  be  suspended,  the 
person  convicted  entering  into  a  recognizance  at  the  time  of  conviction, 
with  two  sureties,  in  double  the  sQm  which  he  has  been  adjudged  to 
forfeit,  upon  condition  to  prosecute  such  appeal  with  effect,  and  to  ht  , 
forthwith  coming  to  abide  the  judgment  and  determination  of  the 
justices  in  sessions ;  which  recognizance  the  justice  before  whom  such 
conviction  shall  be,  is  to  take,  and  the  justices  in  sessions  are  finally  to 
determine,  the  appeal,  and  to  award  such  costs  as  to  them  shall  appear 
just,  to  be  paid  by  either  party  ;  and  if,  upon  the  hearing  of  the  appeal, 
thejudgmentof  the  justice  be  affirmed,  such  appellant  shall  immediately 
pay  the  sum  adjudged,  with  such  costs  as  the  justices  in  sessions  shall 
award ;  or,  in  default  of  making  such  payments,  shall  suffer  the  pains 
and  penalties  by  this  act  inflicted  upon  persons  who  neglect  to  pay  thie 
forfeitures.  §81. 

The  description  of  the  offences,  as  well  as  the  form  of  the  con- 
viction, are  put  with  so  much  latitude,  and.  in  such  general  terms, 
by  this  statute,  that  grounds  of  appeal  must  be  limited  to  a  very 
narrow  compass.  Two  things,  however,  are  necessary  to  be  observed, 
»n  order  to  bring  the  offence  within  the  act :   first,  that  the  gamt 
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*^  Given  under  our  hands  and  seals,  the  day  and  jeir 
aforesaid." 

Conviction  of  County  of •!      O.  O.  is  convicted,  on  his  or  her  ow 

keepe^^^fr*  ('^  Wit.)        Jconfesdon  [or  on  the  oath  of  M.  M,] 

»eiiing  ale       ©f  having  sold  ale,  beer,  or  other  liquorSt  in  the  parish  of 

license,  by        in  this  county,  on  the day  of vitliost 

«6Gco. «.  31.  ijgin«  licensed  thereto  according  to  law  [or  after  being  dis- 

extended  by  ®  ,  n         ^  *  x       rn  ^    v 

j5Geo.8.c.i  13.  abled  to  sell,  as  the  case  may  be] ;  *  for  which  offence  he  the 

said  O.  O.  hath  forfeited  the  sum  of (to  which  pan 

of  the  form  directed  by  the  statute,  it  may  be  expedieni  to 
add)  besides  the  costs  and  expenses  attending  ihis  convic- 
tion, which  costs  and  expenses  I  the  said  justice  do  hcfpijj 
ascertain  and  assess  at  the  sum  of  .••...  f  pursuant  to  tb 
statute  in  such  case  made  and>  provided. — Given,  &c. 


should  be  ooe  of  those  eitber  specifically  iDterdicked,  or  sach  as  must  \i 
inferred  to  be  comprised  in  the  general  words  of  prohibit iod,  ''  any  cMba 
implement  of  gaming  ;*'  secondly,  that  the  persons  supposed  lo  bate 
offended,  mast  be  within  the  description  pointed  out,  **  jcurnei/mft, 
labourers,*'  &c.  On  both  these  points  some  illustration  maybecd* 
leeted  from  an  anterior  statute,  in  pari  materia,  33  Hen.  8.  c.  0.:  Ttt 
unlawful  games  there  recognized  by  name,  are,  '*  bowling,  co^Mi, 
(quoiting,)  cloyth,  cayls,  half-bowl,  tennis,  dicing,  carding,  o^ 
iogating,**  The  inferior  persons  which,  it  is  presumed,  were  inie»ic^ 
to  be  pointed  out  by  the  more  general  description  in  the  statute  ofGeo-f. 
which  is  under  immediate  review,  are  more  distinctly  particulirize^i 
by  the  same  statute  of  Hen.  8.  and  are  **  artificers,  handicraftsioaif 
husbandmen,  apprentices,  labourers,  servants  in  husbandry,  joomc^ 
men  or  servants  of  artificers,  mariners,  fishermen,  watermen,  or  aof 
serving  men/ 

*  By  4  Jac.  1.  c.  4.  ''No  person  shall  sell  any  beer  or  ale  to  any  p^' 
aon,  that  then  shall  sell  beer  or  ale,  not  having  any  license  (oih^r  thso 
for  the  use  of  his  household,)  upon  pain  to  forfeit  for  every  barrel  6f.8<*< 
and  after  that  rate.''  §  1. 

And  by  35  Geo.  3.  c.  113.  "If  any  person  shall  sell  ale  or  beer,  or 
any  other  exciseable  liquors,  or  shall  permit  any  ale  or  beer,  or  aoy  oi^ 
exciseable  liquors  to  be  sold  by  retail  in  his  house,  outhouse,  ory*^* 
garden,  orchard,  or  other  place,  without  being  duly  licensed  so  to  ^ 
and  shall  hereof  be  duly  convicted,  such  person  shall,  for  ereiy  ^'^ 
offence,  forfeit  SO/. 

t  And  also  the  costs  and  expenses  attending  the  convictiooi  ^^  ^ 
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CoKVicTiOMs — {Auctioneers). 

Cotmty  of 1      Information  before  two  justices,  set-  CoDTlciioD  of 

{to  mt.)        5  ting  forth  that  M.  V,  on,  &c.  at,  &c.  JoV^IJ,^":, 
did,  in  the  capacity  of  an  auctioneer,  put  up  to  public  sale  goode  to  iai« 

by  aoctioD, 
"^ wHhont  baTing 

levied  as  herein  is  directed  ;  and  on  and  after  a  second  conviction  for  f/jjei^outa  ' 
the  like  offence,  shall  also  be  rendered  incapable  of  being  thereafter  license/ 
licensed.  §  i. 

And  it  shall  be  lawful  forone  justice,  upon  information  or  complaint, 
to  summon  the  party  accused,  and  also  any  witness  or  witnesses  on 
either  side.  And  it  shall  be  lawful  for  the  justice  to  proceed  in  a 
summary  way,  and,  upon  the  oath  of  one  witness,  to  convict  the  party 
accused,  and  proceed  to  levy  the  penalty  by  distress,  &c.  But  if  any 
person  shall  think  himself  aggrieved  by  the  judgment  of  any  justice, 
ftich  person  may  appeal  (and  the  justice  shall  make  known  to  him,  at 
the  time  of  such  Conviction,  his  right  to  appeal)  to  the  next  general 
quarter  sessions,  unless  such  sessions  shall  be  holden  within  six  days 
next  after  Conviction,  and  in  such  case,  to  the  next  subsequent  sessions, 
and  not  afterwards,  such  person  at  the  time  of  Conviction  giving  to  such 
justice  notice  in  writing  of  his  intention  to  appeal,  and  also  giving 
security,  to  the  satisfaction  of  such  justice,  for  the  payment  of  the 
penalty,  costs,  and  expenses,  in  case  such  judgment  shall  be  confirmed, 
and  also  further  entering  into  a  recognizance  at  the  time  of  such  notice, 
with  sufficient  sureties  conditioned  to  try  the  Appeal,  and  to  abide  the 
judgment,  and  pay  such  costs  as  shall  be  awarded  by  the  sessions ;  aqd 
the  sessions  shall  thereupon  proceed  to  hear  and  determine  the  matter, 
and  their  judgment  thereon  shall  be  final ;  and  in  case  such  sessions 
shall  adjndge  such  Appeal  to  be  frivolous  or  vexatious,  they  may  give  to 
the  party  grieved  reasonable  costs,  not  exceeding  5^  §  19. 

And  any  inhabitant  of  any  parish,  township,  or  place,  shall  be 
deemed  a  competent  witness,  notwithstanding  his  being  an  inhabitant. 
§15. 

And  a  person  selling  spirituous  liquors,  not  kaoing  a  proper  license 
from  the  justices,  may  be  convicted  under  the  act,  although  he  has  a 
license  from  the  commissioners  of  excise ;  for  the  excise  license  only 
prevents  the  incurring  of  those  particular  penalties  which  are  inflicted 
on  persons  selling  spirits  without  an  excise  license,  and  does  not  exempt 
the  party  from  any  penalties  to  which  be  may  be  subject  for  not  having  a 
license  from  the  justices.  R.  v.  Downs  and  another,  3  T«  R.  560.— 
and  R.  v.  Drake,  3  Pract.  Expos.  5. 

But  the  above  form  of  Conviction,  which  is  directed  by  the  statute 
itself,  seems  only  to  extend  to  the  selling  without  a  license  from  justices ; 
wherefore  a  different  form  of  Conviction  appears  necessary  for  selling 
spiritoous  liquors  without  an  exoise  license. 

SB 
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by  way  of  auction,  and  did  then  and  there  vend  and  sdl,  by 
public  sale  by  way  of  auction,  divers  goods  and  effects  of  tlie 
said  M.  v.,  without  first  taking  out  a  license  in  the  manBer 
prescribed  by  the  statute  in  that  case  made  and  proTided; 
whereby,  and  by  force  of  the  said  statute,  the  said  M.  V. 
hath  for  his  said  offence  forfeited  the  sum  of  50^  one  moietT» 
8cc«  &c.  {SummonSf  Appearance^  and  plea  of  Not  Gvilty  iy 
the  defendant.*)  And  thereupon,  on  the  same  day  and 
year  last  aforesaid,  at  R.  aforesaid,  G.  F.,  a  credible  wit- 
ness, being  sworn,  &c.  in  the  presence  of  the  said  M.  V.; 

does,  upon  his  said  oath,  depose  that,  on  the day  of 

Ef idcDcc in  the  y^ar he  saw  the  said  M.  V.  in  the 

market-place  in  time  of  market,  in  the  borough  of  R.,  is 
the  county  of  Berks,  mounted  in  a  cart  or  rostrum,  patting 
up  goods  to*  sale  by  way  of  auction ;  f  and  the  said  M.  V. 
did  then  and  there  sell  publicly  several  goods  by  way  of 
auction  and  outcry,  to  the  persons  then  and  there  assem- 
bled, he  the  said  M.  V.  acting  therein  as  an  auctioneer; 
and  that  the  said  G.  F.  then  and  there  bought  of  the  said 
M •  v.,  by  way  of  auction  at  the  sale,  one  lot  of  goods  or 
wares  of  the  said  M.  V.,  containing  several  articles,  thatii 

*  See  ante,  general  form  of  CotiTictions. 

t  Of  this  conviction^  it  is  observed  by  Mr.  Paley,  (p.  71),  that  the 
words  of  the  act,  I7  Geo.  S.  c.  50.  (which  describes  the  ofieoce,  ami 
'  which  description  has  been  adopted  by  the  sabseqnent  statutes  on  the 
same  subject;  the  latter  not  altering  the  nature  of  the  offence, butonff 
enacting  additional  regulations,  and  increasing  the  amount  of  the  duties) 
on  which  this  is  framed,  make  the  offence  to  consist  in  "  exercisiog  tbe 
trade  or  occupation  of  an  auctioneer,  at  any  sale,  by  outcry,  or  any  oiker 
mode  of  sale  by  auction,  or  acting  in  such  capacity,  without  having  fir^ 
taken  out  a  license ;  **  and,  therefore,  that  a  single  act  of  so  scOiitg  i> 
sufficient "  to  bring  a  person  within  the  act.*' 

Which  said  license,  within  the  bills  of  mortality,  shall  be  granted  bv 
the  commissioners  of  excise,  or  such  person  as  they  shall  appoint ;  and 
elsewhere,  by  the  collectors  and  supervisors,  within  thetr  several  coile^ 
tions  and  dtrtricts,  under  their  hands  and  seals,  upon  paymant  of  the 
said  duties.  19  Geo.  3.  c.  66.  §  3< 

And  every  person  who  shall  take  out  such  license,  is  to  take  cut  t 
fresh  license,  ten  days  before  the  expiration  of  twelve  calendar  months 
after  taking  ont  the  first,  before  he  do  presume  to  sell  by  auction,  and  io 
the  same  manner  renew  eveiy  such  license,  from  year  to  year.  $  4. 


coMvicnoNs — (bksad).      .  7S9 

to  ssiyj  &c.  for  which  the  said  G.  R,  bang  best  or  highest 
bidder,  paid  to  the  said  M.  V.  one  shilling  and  one  penny. 
And  the  said  M.  V.  does  not  produce  any  evidence  to  con- 
tradict the  proof  aforesaid.  Wherefore  it  manifestly  ap- 
pears, &c  {Conviction  and  forfeiture  ofSOL  mitigated  to  6L 
to  be  distributed  as  the  law  directs.) 


Convictions — {Bread). 

Middlesex  ^     Be  it  remembered,  .that  on  the day  Coovktion  of 

{towit.)  /of in  the year  of  the  reign  o^^^^J^^'^^ 

our  sovereign  Lord  George  the . . .  .of  the  united  kingdom  found  in  his 
of  Great  Britain  and  Ireland,  king  defender  of  the  faith,  ofhe^ZT* 

and  in  the  year  of  our  Lord W.  S.  of  the  parish  di^tiomd  by  th* 

St.  L.  in  the  county  of  Middlesex,  baker,  is  convicted  be- 
fore me,  S.  W.  P.  knight,  ope  of  his  Majesty's  justices  of 
the  peace  for  the  said  county  of  Middlesex,  for  that  on  the 

day  of .instant,  at  the  parish  of  St.  L*  aforesaid, 

in  the  said  coun^  of  Middlesex^  there  was  found  in  the 

*  Although  numerous  statotes  have  been  passed  of  late  years  for  the 
Kgulatton  of  bakers,  and  to  provide  against  the  adulteration  of  flour  and 
bread,  some  adapted  to  the  metropolis  and  the  bills  of  mortality  only,  and 
others  to  the  kingdom  in  geoeral,  the  31st  Geo.  2.  c.  80,  has  been  taken 
as  the  fonndation  and  model  for  all  of  them,  so  far  as  respects  the  de- 
scription of  offences,  for  one  of  which  the  Conviction  under  leview  is 
provided. 

The  Slst  section  of  that  act  provides,  that  the  several  sorts  of  bread  ' 
which  shall  be  made  for  sale,  or  sold,  or  exposed  to  or  for  sale,  shall 
always  be  well  made,  and  in  their  seteral  and  respective  degrees,  ac- 
cording to  the  goodness  of  the  several  sorts  of  meal  or  flour  whereof  the 
same  ought  to  be  made ;  and  no  alum,  or  preparation  or  mixture  in 
toAtcA  alum  shall  be  an  ingredient,  or  any  other  ingredienf  or  mixture 
fohatsoever,  (except  only  the  gennine  meal  or  flour  which  ought  to  be 
pot  therein,  and  common  salt,  pure  water,  eggs^  milk,  yeoit,  and  barm, 
or  such  leaven  as  shall  be  allowed)  to  be  put  therein. 

The  29th  section  gives  the  power  of  searching  houses,  shops,  mills, 
and  other  places  for  Iread  and  flour  actually  adulterated  with  **  any 
fstrim-ff  or  ingredients  **  not  the  produce  of  the  grain ; 

And  section  SOth  describes  the  offence  to  which  this  conviction  was 
applied  in  the  terras  folloviring.  "  Every  miller^  mealman,  baker,  or 
seller  of  bread  as  aforesaid,  in  whose  house,  mill,  shop,  bakehouse,  stall, 

3b3  ^ 
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by  way  of  auction,  and  did  then  and  there  yend^ 
public  sale  by  way  of  auction,  divers  goods  aq^   ^ 
said  M.  v.,  without  first  taking  out  a  liceni^  ^    ^        %, 
prescribed  by  the  statute  in  that  case  nig>  *p>  ^^  ^        \ 
whereby,  and  by  force  of  the  said  st^  "^  ^    y^  *^ 
hath  for  his  said  offence  forfeited  th^'  %,%u  ^   '^  ^I. 
&c.  &c.    {Summons^  jippearance^r  ^•'^   .^^'%  ^ 
tlie  defendant.*)     And  thereupX     %*^-^^  *^   ^ 
year  last  aforesaid,  at  R.  afof\    \     ^^  t^  %  ^    ^^  o 
ncss,  being  sworn,  &c.  in  tj^    ^  «^  %  ^.  S  5 

does,  upon  his  said  oath,  (  ^   %^ 

Evideoce in  the  y^ar  . .  «^^   q    '  %    ^ 

market-place  m  time  <rf  f  ^  ^  j^-  ^  ^  v 

the  county  of  Berks,^  %%'%^.  %-^  o  " 

up  goods  to  sale  b^'9^^%^  \  ^  '^    9. 

did  then  and  the  g  f  %%%.  \ 
auction  and  out  !^^v*,  €^  • 
bled,  he  the  r^  |-  Ij^  Y  f^ti 
and  that  the 


^  »  •-^  OQ  a 


'^.^ 


^ 

9 


M.  v.,  by 
wares  of     ^ ' 


+  /*  ^4*es  of  the  Royal  Ex- 

^^  -4»n  and  county  last  aforesaid^  did 

■- « 

,  ))astry9  warehouse,  outhouse,  or  possession,  any  mixtan 
.icnt  thall  1)0  found,  which  shall  be  adjudged  by  any  magUinte 
^  astice  10  have  beealodged  there  u;tM  an  intent  to  have  adultentni 
iiie  purity  of  theffieal,  flour,  or  bread,  shall  on  conviction  by  confessioD, 
or  oath  of  one  witness  before  any  such  magistrate  or  justice,  forfeit  oot 
exceeding  10/.  nor  less  than  40f .  unless  the  party  charged  with  such 
offence,  shall  make  it  appear  to  the  satisfaction  of  such  magistnte  ot 
justice^  that  such  mixture  or  ingredient  was  not  brought  or  lodged  when 
the  same  was  seized,  with  design  to  have  been  pot  into  any  meal  oc 
flour,  or  to  have  adulterated  the  purity  thereof;  but  that  the  same  w» 
there  for  some  other  lawful -purpose.    And  it  shall  be  lawful  for  such 
magistrate  or  justice,  out  of  the  forfeiture  when  recovered,  to  cause  die 
offender's  name,  place  of  abode,  and  offence,  to  be  published  in  some 
newspaper  printed  or  published  in  or  near  the  county^  city,  or  plsK 
where  such  offence  shall  have  been  committed.*'    §  SO. 
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V  "tssing  of  a  certain  act  of  parliament,  made  and 

/^     «^  ^  13th  day  of  July,  1819,  intituled,  **  An  act 

\^     \  >aend  an  act  made  in  the  55th  year  of  the 

C^%     ^  ^^^^^  Majesty,  intituled,  **  An  act  to  repeal ' 

"^  "^  % .   ^  ^^>  relating  to  Bread  to  be  sold  in  the  City 

>  %  ^^     \  ^  liberties  thereof,  and  within  the  weekly 

;.   ^  ^  \a   \  ^  ^®"  miles  of  the  Royal  Exchange^  and 

^  ^  V  V*     ^  ration  of  meal  Flour. and  Bread,  and 

''  \  \^  v.%.    "^  of  Bread  within  the  same  limits/' 

'^  W 1^  ^  «T  of  a  subsequent  act  of  pariiament, 

\«  %\%  0th  day  of  December,  1819,  en- 

%^^%yf^\  '^^^^  the  24th  day  of  June,  1 820, 

$L  %,%  **  -^  ear  of  his  present  Majesty, 

\S/^^  \^'i  ^  amend  an  act  made  in  the 

%  ^%  \  ^  present  Majesty,  intituled, 

^"^  *  ^  force  relating  to  Bread, 

^  *^  nd  the  liberties  thereof^ 

^  S>%  ri  ityj  *^nd  ten  miles  of 

J  "0^,%  V  c*  adulteration  of  meal 

>^\'*^^^^  i.ne  weights  of  Bread 

\!*\^^  V«^  i  on  the . .  •  .day  of  January, 

*^^  *  *     ^  - . . .  .street,  in  the  parish  of  • .  • . 

Middlesex  aforesaid,  unlawfully  sell  to  one 
quarter  of  a  peck  loaf  of  Bread  deficient  ...... 

^ue  weight,  according  to  the  weight  the  said  loaf  is 
'••(Ccted  to  weigh  by  the  statute  in  that  case  made  and  pro. 
vided,  four  ounces  and  an  half  of  an  ounce;   one  other 
quarter  of  a  peck  loaf  of  Bread,  deficient  in  its  due  weight 
as  aforesaid,  four  ounces  and  an  half  of  an  ounce;  one  other 
quarter  of  a  peck  loaf  of.  Bread  deficient  in  its  weight  as 
aforesaid,  two  ounces  and  an  half  of  an  ounce;  and  one 
other  quarter  of  a  peck  loaf  of  Bread,  deficient  in  its  due 
weight  as  aforesaid,  four  ounces,    making   together  fifteen 
ounces  arid  an  half  of  an  ounce  deficient  in  weight  as  afore- 
said.   Information  of  the  said  Bread  having  been  weighed 
by  the  said  M.  S.  the  seller  thereof,  at  the  time  of  such  sale^ 
in  the  presence  of  the  said  W.  J.  the  purchaser  thereof; 
and  information  of  such  deficiency  in  the  weight  of  the  said 
Bread  having  been  duly  laid.    And  information  of  the  said 
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bakehouse  of  the  said  W.  &  (he  the  odd  W.  S.  b^g  a 
baker,  and  making  Bread  for  sale  within  the  weekly  billi 
of  mortality,  to  wit,  in  the  said  parish  of  St.  L.  in  the 
county  of  Middlesex  aforesaid)  a  certain  quantity  of  potatoes 
prepared  and  mixed  with  water,  which,  after  due  examina- 
tion of  the  said  justice,  have  a  djudged  and  do  adjudge  to 
have  been  deposited  in  the  said  bakehouse  of  him  the  said 
W.  S.  for  the  purpose  of  being  used  in  adulterating  the 
purity  of  meal  flour  and  bread,  contrary  to  the  statutes  in 
such  case  made  and  provided ;  and  I  the  said  justice  do 
adjudge  him  the  said  W,  S.  to  pay  and  forfeit  for  the  same 
the  sum  of  ten  pounds,  to  go  and  be  disposed  of  as  the  lav 

directs.     Given  under  my  hand  and  seal  at in  the 

county  of  Middlesex,  the  day  and  year  first  above  written. 

Erroneoji       Middlesex  y      Be  it  remembered,  that  on  this dar 

Twli^ofbrLd    (^^  ^^^'^  J  of  January  in  the  sixtieth  year  of  the  reign  of 

for  leiiiDif  short  his  present  Maiesty,  at in  the  parish  of in 

•tac;59Geo.d.  ^^  CQunty  of  Middlesex,  M.  S.  of  B . . .  .street  in  thepansb 

c.  I8t.  of 10  the  county  of  Middlesex,  seller  of  Bread,  is 

convicted  before  me  A.  B.  esquire,  one  of  his  Majest/s 
justices  of  the  peace  for  the  said  county  of  Middlesex ;  for 
that  the  said  M.  S.  being  a  seller  of  Bread  within  the  veeklj 
bills  of  mortality,  and  within  ten  miles  of  the  Royal  Ex- 
change, to  wit,  in  the  parish  and  county  last  aforesaid, 


-*- 


boldug-house,  pastry,  warehouse,  outhouse,  or  possession,  any  mixiQic 
or  ingredient  tkall  be  found,  which  shaU  be  adjudged  by  any  magMraie 
or  justice  (o  have  been.lodged  there  icUh  an  intent  to  have  adulterairi 
the  purity  of  the  meal,  flour,  or  bread,  shall  on  conviction  bycoDfesiioQi 
or  oath  of  one  witness  before  any  such  magistrate  or  justice,  forfeit  ooi 
exceeding  10/.  uor  less  than  40^.  unless  the  party  charged  with  socli 
offence,  shall  make  it  appear  to  the  satisfaction  of  such  magistrate  or 
justice,  that  such  mixture  or  ingredient  was  not  brought  or  lodged  where 
the  same  was  seized,  with  design  to  have  been  put  into  any  mesl  or 
flour,  or  to  have  adulterated  the  purity  thereof;  but  that  the  same  fnt 
there  for  some  other  lawful -purpose.    And  it  shall  be  lawful  for  Mch 
magistrate  or  justice,  out  Qf  the  forfeiture  when  recovered,  to  cametbe 
offender's  name,  place  of  abode,  and  offence^  to  be  published  in  sooe 
newspaper  printed  or  published  in  or  near  the  county,  city,  or  place 
where  such  offence  shall  have  been  committed.*'    §  SO. 


CONVICTIONS— (BMa1>).  741 

after  the  passing  of  a  certain  act  of  parliament,  made  and 
passed  on  the  13th  day  of  Jaly,  1819,  intituled,  **  An  act 
to  alter  and  amend  an  act  made  in  the  55th  year  of  the 
reign  of  his  present  Majesty,  intituled,  ^  An  act  to  repeal  * 
the  acts  now  in  force,  relating  to  Bread  to  be  sold  in  the  City 
of  London,  and  the  liberties  thereof,  and  within  the  weekly 
bills  of  mortality,  and  ten  miles  of  the  Royal  Exchange,  and 
to  prevent  the  adulteration  of  meal  Flour  .and  Bread,  and 
to  regulate  the  weights  of  Bread  within  the  same  limits." 
And  also  after  thepassingof  a  subsequent  act  of  parliament, 
made  and  passed  on  the  SOth  day  of  December,  1819,  en- 
tituled ' '  An  act  to  continue  until  the  24th  day  of  June,  1 820, 
an  act  passed  in  the  59th  year  of  his  present  Majesty, 
intituled,  ^*  An  act  to  alter  and  amend  an  act  made  in  the 
55th  year  of  the  reign  of  his  present  Majesty,  intituled, 
''  An  act  to  repeal  the  acts  now  in  force  relating  to  Bread, 
to  be  sold  in  the  city  of  London,  and  the  liberties  thereof, 
and  within  the  weekly  bills  of  mortality,  and  ten  miles  of 
the  Royal  Exchange,  and  to  prevent  the  adulteration  of  meal 
Flour  and  Bread,  and  to  regulate  the  weights  of  Bread 
within  the  same  limits,"  to  wit,  on  the . .  •  .day  of  January, 
instant,  in  her  shop  in  B . . .  .street,  in  the  parish  of  ... . 
in  the  county  of  Middlesex  aforesaid,  unlawfully  sell  to  one 

W.  J.  one  quarter  of  a  peck  loaf  of  Bread  deficient 

in  its  due  weight,  according  to  the  weight  the  said  loaf  is 
directed  to  weigh  by  the  statute  in  that  case  made  and  pro. 
Tided,  four  ounces  and  an  half  of  an  ounce;  one  other 
quarter  of  a  peck  loaf  of  Bread,  deficient  in  its  due  weight 
as  aforesaid,  four  ounces  and  an  half  of  an  ounce;  one  other 
quarter  of  a  peck  loaf  of.  Bread  deficient  in  its  weight  as 
aforesaid,  two  ounces  and  an  half  of  an  ounce;  and  one 
other  quarter  of  a  peck  loaf  of  Bread,  deficient  in  its  due 
weight  as  aforesaid,  four  ounces,  making  together  Jifteen 
ounces  and  an  half  of  an  ounce  deficient  in  weight  as  afore- 
said. Information  of  the  said  Bread  having  been  weighed 
hy  the  said  M.  S.  the  seller  thereof,  at  the  time  of  such  sale, 
in  the  presence  of  the  said  W.  J.  the  purchaser  thereof; 
and  information  of  such  deficiency  in  the  weight  of  the  said 
Bread  having  been  duly  laid.     And  information  of  the  said 
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Bread  haTing  been  produced  and  weired  within  twenty- 
four  hours  after  the  baking  thereof,  in  the  preaenoe  of  C. 
D.  esquire^  one  of  his  Majest/s  justices  of  the  peace, 
usually  acting  in  and  for  the  district  in  which  the  aaid  ofeice 
was  oommittedy  having  been  duly  proved  upon  oath  before 
me  the  said  A.  B.  esquire,  the  said  justice ;  and  the  said 
Bread  not  being  such  Bread  as  is  usually  made  and  sold 
tinder  the  denomination  of  French  or  fancy  Bread  or  iZo/^ 
contrary  to  the  statutes  in  that  case  made  and  provided; 
and  I  the  said  last  named  justice  having  heard  the  evidence 
and  maturely  considered  the  same;  do  adjudge  her  the 
aaid  M.  S,  to  forfeit  and  pay  for  the  same  the  sum  of  five 
shillings  per  ounce  for  ten  ounces,  being  part  qf  the  said 
fifteen  ounces  and  an  half  of  an  ounce  deficiency  in  weight  as 
idToresaid,  amounting  to  the  sum  g(  two  pounds  ten  shillings, 
to  be  applied  as  the  act  directs,  together  with  five  shillings 
for  costs.  And  I  do  hereby  remit  the  fenalty  on  the  re- 
mainder* of  the  said  deficiency  in  weight  as  aforesaid. 
Given  under  my  hand  and  seal,  &c. 

*  This  conviction  was  appealed  from  to  the  Middlesex  scssiooi  offt* 
bruaryi  1820,  and  not  being  supported  by  evidence,  the  merits  were  not 
discussed.  Had  it  been  otherwise,  it  was  intended  to  have  been  resisted  oa 
the  foundation  of  these  words  (m  Ualicks),  rendering  the  whole  judg* 
ment  bad ;  for,  as  has  been  already  observed,  **&  conviction  must  be  good 
in  all  its  parts,  more  especially  in  the  adjudicating  part,  or  wiH  not  be 
good  at  all ;  for,  being  an  entire  thing,  it  cannot  be  severed,  and  be  good 
as  to  one  part»  and  bad  as  to  another,"  (Paley,  l67).    Now,  the  sutote, 
on  which  this  conviction  is  framed,  says,  "  that  persona  conamitting  tbe 
offences  therein  described,*'  viz.  selling  loaves  deficient  in  weight,  "  shifl 
^or  every  such  offence  forfeit  and  pay  a  sum  not  exceeding  ten  Mkiiiinp 
/or  every  ounce  deficient  in  weight,  and  so  in  proportionfar  any  quantity 
lesi  than  an  ounce,  as  the  justice  shall  think  fit.**   No  subsequent  cbuae 
permitting  in  direct  terms  any  mitigation,  or  remiision,  of.penalfin, » 
inserted  in  the  statute;  it  was  therefore  intended  to  have  been  conteoda), 
that  the  convicting  magistrate  might  indeed  have  reduced  the  penalty  for 
the  offence  to  any  sum  per  ounce,  (being  less  than  ten  shillings)  and  to 
in  proportion  for  any  quantities  less  than  whole  ounces;  but  that  be  has 
no  authority  to  convict  for  some  of  the  offences  (all  of  them  having  beco 
equally  proved  to  have  been  committed)  by  levying  on  atty  particuicr 
portion  of  them  five  shillings,  or  any  other  specific  som,  per  oance,  and 
wholly  remitting  the  penalty  on  the  othen. 
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CoNYiCTiONS — {Coaches). 
Middlesex  '\      Be  it  remembered,  that  on  the  twenty-sixth  CoD?icUon  of 
{to  wit.)  /day  of  June,  in  the  year  of  our  Lord,  1818,  at,  ■f^'aslagr" 
&c«  in  the  county  of  Middlesex,  C.  V.  of,  &c  aforesaid,  coach,  beiog 
labourer,  came  before  W.  M.  S.  esquire^  one  of  his  Ma^  on  50  Geo.  s, 
jesty's  justices  of  the  peace  for  the  said  county,  assigned  to  ^*"'  carrying 

1  L  #.  -r        1     1       1  .  .  y    i*       t  .  J  too  many  ouf- 

keep  the  peace  of  our  Lord  the  king,  m  and  for  the  satdiidepawengers. 
county,  also  to  hear,  &c«  done  and  committed  in  the  said 
county,  and  informed  the  said  justice,  that  J.  M.  late  of  the 
parish  of  Fulham,  in  the  county  aforesaid,  yeoman,  on  the 
fourteenth  day  of  June,  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  being  the  driver  and  part 
otvner  of  a  certain  coach  with  four  wheels,  and  drawn  by  four 
horsesy  and  then  and  there  employed  as  a  public  stage  coaeh 
for  the  purpose  of  conveying  passengers  Jofr  hire,  to  and  from 
different  places  in  Great  Britain,  to  wit,  from  Windsor,  in 
the  county  of  Berks,  to  London,  and  from  London  to 
Windsor,  aforesaid,  did  then  and  there,  to  wit,  on  the  said 
fourteenth  day  of  June,  in  the  year  aforesaid,  at  the  parish 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  and  he  the 
said  J.  M.  then  and  there  being  such  driver  and  part  owner 
of  the  said  coach,  and  then  and  there  driving  the  same  in 
a  certain  public  road,  there  called  king-street.  Hammer- 
smith, unlawfully  carry,  and  allow  to  be  carried,  fourteen 
outside  passengers,  at  one  and  the  same  time,  by  and  on, 
and  about  the  outside  of  the  said  coach,  exclusive  of  him 
the  said  J.  M.  the  driver  and  part  owner  of  the  said  coach, 
there  being  no  guard  with  the  said  coach,  fourteen  outside 
passengers,  being  two  more  outside  passengers,  than  was 
specified  or  expressed  in  the  licence,  for  using  the  said  coacht 
to  convey  passengers  for  hire,  as  aforesaid,  and  by  words 
painted  on  a  conspicuous  part  thereon,  none  of  the  said  four* 
teen  outside  passengers,  being  a  child  or  children  in  the  lap, 
or  under  seven  years  of  age,*  contrary  to  the  statute,  made 

*  Such  are  the  exceplioas  in  the  enacting  section  of  this  statute,  viz. 
the  2fl.<— In  the  7th  section  of  the  same  sutute,  are  the  foDowing  iiro- 
visions;  viz.  ''Every  person  who  shall  be  duly  licensed  to  keep  any  such 
coach  or  other  carriage  aboredescribedy  for  the  purpose  aforesaid  {mml 
cQQchet  always  excepted)  shall  cause  to  be  painted  within  six  months 
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Bread  having  been  produced  and  we^he^^  S 
four  hours  after  the  baking  thereof,  in  ^  ^  % 
D.  esquire,  one  of  his  Majesty's  ju^  t  ^  ^ 
usually  acting  in  and  for  the  district  i^  ^'  S*  ^  \_ 
was  committed,  having  been  dulj^  ^  S*  &-  X  ^ 
me  the  said  A.  B.  esquire,  the  ^  •  p  -|  '^  §  ^ 
Bread  not  being  such  Brettf  ^  %  o\^^  %^  ^ 
itnder  the  denomination  oflk^  |^  ^'  t^'  g  ^  *^ 
contrary  to  the  statutes  i^  g  0'  | 
and  I  the  said  last  nam^*^  |.  ^.| 
and  maturely  consi*/  v  ^  g*  f  ^,  ^ 
aaidM.&toforfeit/|rj^^^|^f^i^^^  ^ 
shillings  per  ounr,  J  P  J^  ^  J  f ^5r-  f',  ^ 
Jif teen  ounces  and  .Vj.  %i'^  T'l^\Xii'^\ 
aforesaid,  amor  •  ^  p  ^  ifi,  \\^^\  \  f 

to  be  applied.     ,  ^  \i\y\^     ^  ^ 

for  costs,     ^  *  *  ^        *" 

Given  u  --*^  "**  *®  ***^  ^'  ^ 


# 

1^1^,  .ig  of  this  acty  on  the  outside  of  each  door  of  each  soeh 

^{  ither  carriage  ahove  described,  or  on  some  other  conspicooai 

..icreofy  in  legible  characters  of  at  least  one  inch  in  length,  and  in 

^  ji^ient  colour  from  the  ground  on  which  the  same  is  painted,  and  ia 

^ords  at  length,  the  number  of  outside  passengers  which  the  licence 

^baiued  for  such  carriages  respectively  shall  specify  or  express  (as  wtil 

«s  and  in  like  manner  as  the  number  of  inside  passengers  as  noir  by  law 

directed)  together  with  the  name  or  names  of  the  person  or  persons,  or 

the  company  of  proprietors  or  firm  to  whom  it  shall  belong.** 

There  was  an  Appeal  from  this  Conviction,  to  the  session  for  thecoumj 
of  Middlesex,  on  the  ground  that  this  exception  introduecd  ioto  this 
9uhteguent  section  of  the  statute,  ought  also  to  have  been  introdnced 
into  this  Conviction,  and  a  great  number  of  similar  Convictiooi  being 
dependent  on  the  fate  of  this,  it  was  twice  argued,  no  less  stttouoidy, 
than  ably ;    but  the  judgment  ultimately  given  was  founded  on  the 
authority  of  R.  v.  Jukes,  8  T.  R.  542,  %nd  other  similar  cases,  and  the 
ConTiction  sustained;  because,  though  all  circumstsmces  of  exception  or 
modification  that  are  incorporated  with  the  enacting  cUaue  most  be 
distinctly  communicated  and  negatived,  yet  such  matters  ofexeoiptioD 
as  are  given  by  other  distinct  clauses  or  provisions  need  not  be  lei 
out  or  negativoi.    See  anU,  p.  679* 
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c^  ^  ihe  diarge  contained  in  the  said  informataon, 

^    ^  \he  was  not  guilty  of  the  said  ofience,  but  the 

j^^  \    %  -^  proved,  upon  the  oath  of  J.  H.  esquire,  and 

'^  ^o     ^  'e  witnesses  in  that  behalf,  it  manifestly  ap- 


"^^  \     ^  ^  ^^  mentioned  justice,  that  he  the  said 

'^^    ^  ^      -  --(Fence  charged  upon  him  in  the  said 

%ve  considered  and  adjudged  by  me 


'     «L  ^  ^     ^ 


r^^*^*   ^    ^9-       ^  ure  uuiisiucicu  uiiu  uujuugcu  uy  luc 

'^^'•.^  %  '^  justice,   that  he  the  said  J.  M. 

^*i    V."^*^^  'by  convict  him  of  the  offence 

^V  ^   ♦/-  '"i^i  '^  clare  and  adjudfi^  that  he  the 

•'  '  ^  V.'  »,*•;  ^,  ^  of  forty  pounds  of  lawful 

'*   \.  '^'i  \  "^u  V  ^               distributed,  8cc.  according 


"    ♦,  "-  '' 


•  '  -     '  • 


^  m  the  first  day  of  Conviction  of 

,  thedrifcrofa 

^ora,   lolo,   Bl   .  •  •  •  stagecoach, 

,  v..  V.  labourer,  came  before  for  carrjring 
w4Ae  of  his  Majesty's  Justices  of  the  peace,  tjde  pasien- 
^ounty,  assigned  to  keep  the  peace  of  our  Lord  ^^^A&m's*"* 
^lUg,  in  and  for  the  said  county,  and  also  to  hear  and  t.  48,  and  that 
determine  divers  felonies,   trespasses,    and  other  njisde-j"^!^®*^^^^ 
meanors  done  and  committed  in  the  said  county,  and  in-  and  the  same 
formed  the  said  justice,  that  D.  A.  late  of  the  parish  of  *^' 
Fulham,  in  the  county  aforesaid,  yeoman,  on  the  twenty- 
first  day  of  June,  in  the  year  aforesaid,  about  the  hour  of 
scTen  in  the  afternoon,*  on  the  said  last  mentioned  day,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  being  the  driver 
of  a  certain  coach  with  four  wheeh^  and  draivn  by  four  horses* 
0^  then  and  there  employed  as  a  public  stage  coachj  for  the 
purpose  of  conveying  passengers  for  hire^  to  and  from  different 
places  in  Great  Britain,   to  wit,  from  Brentford,  in  the 
county  aforesaid,  to  London,  and  from  London  to  Brent- 


•  The  hour  not  necessary  to  be  inserted,  if  only  one  offence  in  the 
oay  charged,  but  the  distinct  offences  within  one  day  being  charged  in 
this  conviction,  it  became  necessary  to  state  the  hours,  in  order  to  sheiv 
that  they  were  distinct  acts.  This  conviction  was  appealed  against,  on 
^  facts  only,  but  coniinned  on  hearing. 
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ford  aforesaid,   did  then  and  there,  to  wit,  on  the  said 
twenty-fir&t  day  of  June,  in  the  year  aforesaid,  about  tihe 
Baid  hour  of  seven  in  the  afternoon  of  the  said  last  mentioned 
day,  at  the  parish  of  Fulham  aforesaid,  in  the  county  afore- 
said, he  the  said  D.  A.  then  and  there  being  auch  driver  cf 
the  said  coach,  and  then  and  there  driving  the  same  in  a 
certain  public  road,  there  called  king^treet,  Hammeismitb, 
unlawfully  carry,  and  allow  to  be  carried,  fourteen  outsuk 
passengers,  at  one  and  the  same  time^  by  and  on,  and  abooi 
the  outside  of  the  said  coach,  exclusive  of  the  said  D.  A. 
the  coachman,  there  being  no  guard  with  the  said  coad, 
fourteen  outside  passengers,  being  two  more  outside  passen^t^i 
than  specified  or  expressed  in  the  license  for  using  the  sqm 
coach^  to  convey  passengers  for  hire  as  aforesaid^  and  by  uvri: 
painted  on  a  conspicuous  pari  of  the  said  coacky  none  of  tht 
saidfourteen  outside  passengers  being  a  child  or  children  in  t'^ 
lap,  or  under  seven  years  of  age,  contrary  to   the  statute 
made  in  tlie  reign  of  King  George  the  Thirds  intitulal. 
^'  An  act  to  repeal  three  acts,  made  in  the  twenty-eigbd. 
thirtieth,  and  forty-sixth  year  of  his  presentMajesty.for  limit- 
ing the  number  of  persons  to  be  carried  on  the  outside  c: 
stage  coaches  or  other  carriages,  and  to  enact  other  regDl> 
tions  for  carrying  the  objects  of  the  said  act  into  eSkC 
which  hath  imposed  a  forft^iture  of  the  sum  of  twenty  pousnk 
for  the  said  offence,  that  is  to  say,  the  sum  of  ten  pounds 
for  each  oulside  passenger,  beyond  tlie  number  by  the  said 
statute  allowed.     Whereupon  the  said  D.  A.  after  belog 
duly  summoned  to  answer  the  said  charge,  did  not  appear 
before  the  said  M.  S.  or  before  me,  R.  R.  esquire,  one  other 
of  his  Majesty's  justices  of  the  peace,  for  the  said  countv 
assigned  to  keep  the  peace  of  our  said  Lord  the  King,  ia 
and  for  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  done 
and  committed  in  the  said  county,  or  before  any  other  of 
Iiis  Majesty's  justices  of  the  peace  for  the  said  county,  on 
the  twenty-third  day  of  July,  in  the  year  aforesaid,  at,  &c. 
aforesaid,  in  the  county  aforesaid,  as  required,  and  pur- 
suant to  the  said  summons^  to  answer  the  said  charge,  bot 
the  same  being  now  fully  proved  before  me  the  said  R«  R* 
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the  last  mentioned  justice,  upon  the  oath  of  J.  H.  esquire, 
H.  C.  and  W.  W.  three. credible  witnesses  in  that  behalf^ 
it  manifestly  appears  to  roe  the  said  last  mentioned  justice, 
that  the  said  D.  A.  is  guilty  of  the  offence  charged  upon 
him  in  the  said  information ;  it  is  therefore  considered  and 
adjudged  by  me  th^  said  last  mentioned  justice,  that  he  the 
said  D.  A.  be  convicted,  and  I  do  hereby  convict  him  of 
the  ofience  aforesaid,  and  I  do  hert^y  declare  and  adjudge 
that  he  the  said  D.  A.  hath  forfeited  the  sum  of  twenty 
pounds,  of  lawful  money,  &c.  for  the  offence  aforesaid,  to 
be  distributed,  &c.  according  to  the  forms  of  the  statutes. 
Given,  &c. 

Middlesex  ^      Be  it  remembered,  that  on  the  thirteenth  Erroneoot 
(to  wit.)   /dayofJuly,  in  the  year  of  our  Lord,  1818,  at^^"^;,;^^;^^^^^^^^ 
&c.  in  the  county  pf  Middlesex,  T.  M.  of  the  said  parish  no  cdsis  being 
of,  &c.  in  the  said  bounty,  yeoman,  came  before  me,  R. fc7ibedby'Si« 
B.  esquire,  one  of  his  Majesty's  justices  of  the  peace,  for  ttatute, 
the  said  county,  8ic«  &c.  and  informed  me  that  T.  D.  late 
of  the  parish  of  Tottenham,  in  the  said  county  of  M.  being  ' 

the  proprietor  of  a  certain  public  and  stage  coach,  &c.  did 
on  the  sixth  day  of  the  said  month  of  July,  in  the  said  year 
1818,  drive  at  the  said  parish  of  Tottenham,  in  the  said 
county,  a  certain  public   stage  coach,  with  four  wheels, 
drawn  with  four  horses,  for  conveying  passengers  for  hire, 
to  and  from  different  places  in  Great  Britain,  to  wit,  to 
and  from  London  to  Southgate,  in   the  said   county  of 
Middlesex,  and  at  the  said  parish  of  Tottenham,  and  in  the 
said  county  of  Middlesex,  on  the  said  sixth  day  of  July,  when 
he  did  so  drive  the  said  public  stage  coach,  did  unlawfully 
carry  thereon  more  than  twelve  outside  passengers,  exclusive 
of  the  said  T.  D.  driving  the  same,  none  of  them  being  a  child 
or  children  in  the  lap,  or  under  seven  years  of  age,  to  wit, 
thirteen  outside  passengers,  grown  persons,  exclusive  of  the 
said  T.  D.     Whereupon  the  said  T.  D.  after  being  duly 
Bummoned  to  answer  the  said  charge,  appeared  before  me 
the  said  R.  B.  on  the  18th  day  of  July,  1818,  at,  &c.  in 
the  said  county  of  Middlesex,  and  having  heard  the  charge 
contained  in  the  said  information,  declared  that  he  was  not 
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guilty  of  the  said  ofi^ce;  but  the  same  being  fully  proved 
upon  the  oaths  of  D.  E.  of  the  said  parish  of  Tottenhain, 
in  the  said  county  of  Middlesex,  cordwainer,  and  T.  N.  of 
the  same  place,  labourer,  credible  witnesses;  it  manifestly 
appears  to  me  the  said  justice,  that  the  said  T.  D.  is  guilty 
of  the  ofience  charged  upon  him  in  the  said  information. 
It  is  therefore  considered  and  adjudged  by  me  the  said 
justice,  that  he  the  said  T.  D.  be  convicted,  and  I  do  herebv 
convict  him  of  the  oiFence  aforesaid ;  and  I  do  hereby  de- 
clare and  adjudge  that  he  the  said  T.  D.  hath  forfeited  the 
sum  often  pounds,  of  lawful  money  of  Great  Britain,  for 
the  offence  aforesaid,  to  be  distributed  as  the  law  directs, 
according  to  the  form- of  the  statute  in  that  case  made  and 
provided.  Given  under  my  hand  and  seal,  the  18th  cb; 
of  July,  iSlH* 

*  Several  objections  were  taken  to  the  conclusion  of  this  convictios; 
first,  as  to  the  insufficiency  of  the  distribution  of  the  penalty,  by  not  :•• 
sertiog  any  words  descriptive  of  the  particular  road  on  which  theoffeiMc 
was  conuuitted»  or  indicative  of  the  trustees  of  such  road ;  secomtif, 
as  to  the  want  of  some  adjudication  of  costs,  on  which  latter  point  h^a 
concluded  the  statute  was  peremptory.  The  last  mentioned  of  ihse 
objections  was  considered  decisive,  and  the  conviction  was  quashed.— 
The  words  of  the  act,  so  far  as  they  relate  to  these  questions,  are, 

"  In  all  cases  where  any  penalties  and  forfeitures  incurred  for  acj 
offence  committed  against  this  act,  shall  and  may  be  recoverable  bcfoit 
one  or  more  justices  of  the  peace,  or  before  any  other  magistrate  above 
mentioned^  every  such  justice  or  other  magistrate  is  hereby  required  is 
administer  an  oath,  and  upon  proof  of  any  such  ofience,  shall  gkf 
judgment  for  the  forfeiture  or  penalty  incurred,  and  for  ike  reasonahie 
costs  and  charges  of  the  prosecution ;  and  if  the  same  shall  not  be  paid, 
shall  commit  the  person  so  convicted  to  the  common  gaol  or  house  of 
correction  for  the  said  county,  &c.  for  nofexceeding  three  months  oor 
less  than  one  month,  at  the  discretion  of  the  said  justice  or  other  magi- 
strate above  mentioned,  unless  such  person  shall  enter  into  such  reco<;or 
eance  with  such  surety  before  such  justice  or  justices,  or  other  nia^i»ira:e 
as  herein-before  mentioned.    §  l6. 

If  any  such  justice  or  other  magistrate  before  whom  any  person  shall 
have  been  convicted  for  any  offence  against  this  act,  shall  see  cause  to 
mitigate  such  penalty,  he  may  do  so  to  any  sum  not  exceeding  ooe 
moiety  of  the  penalty  incurred,  over  and  above  all  reasonable  cotU  end 
charges  incurred  in  the  prosecution,  and  one  half  either  of  the  whole  or 
of  the  moiety  of  such  penalty,  with  the  said  costs  and  charges,  shall  be 

6 
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Middlesex  1      Be  it  remembered,  that  on  the  second  day  of  ^^^^^^^^ 
{to  wit.)  3  April,  in  the  year  of  our  Lord,  1819)  at,  &c.  coach  owner 
in  the  county  of  Middlesex,  B.  H.  of  Bond-street,  Turn-  Jl^Jn^Tiw/t^ 
bam  Green,  in  the  parish  of  Chiswick,  in  the  said  county,  driver  not 
labourer,  came  before  me,  W.  A.  W.  esquire,  one  of  his  **"*   ■•*■• 
Majesty's  justices  assigned  to  keep  the  peace  of  our  sovereign 
Lord  the  King,  in  and  for  the  said  county,  and  also  to  hear, 
&c«  done  and  committed  in  the  said  county,  and  informed 
me  the  said  justice,  that  a  certain  man  who  was  {and  still 
IS*)  unknoum  to  him  the  said  B,  H.  on  the  twenty-second  day 
of  March,  in  the  year  aforesaid,  at  the  parish  of  SL  Margaret, 
Westminster,  in  the  county  aforesaid,  being  the  driver  of 
a  certain  coach  with  four  wheels,  the  same  not  being  a  mail 
coach,  and    drawn  by  three  horses   and   then  and    there 
employed  as  a  public  stage  coach,  for  the  purpose  of  con- 
veying passengers  for  hire  to  and  from  different  places  in 
Great  Britain,  to  wit,  from  Twickenham,  in  the  said  county 
of  Middlesex,  to  London,  and  from  London  to  Twicken- 
ham,  aforesaid,  did  then  and  there,  to  wit,  on  the  twenty- 
second  day  of  March,  in  the  year  aforesaid,  at  the  parish  of 
St.  Margaret,  Westminster,  in  the  county  of  Middlesex, 

Vaid  to  the  informer  for  his  own  behoof,  or  be  at  hb  disposal  for  public 
purposes  {except  in  the  special  cases  above  provided  Jor)  and  the  oiher 
half  shall  be  paid  to  the  trustees  of  the  roads  where  such  offence  is  com^ 
milted,  who  are  hereby  required  in  consideration  thereof  to  direct  their 
surveyors  to  watch  over  the  dueexecution  of  this  act,  in  the  several  roads 
to  the  superintendance  oC which  they  are  respectively  appointed.  §  ]  7* 

*  There  was  an  appeal  to  this  conviction  on  several  grounds,  the  first 
of  which  was  on  account  of  the  omission  of  these  words  "  and  still  is** 
unknown. 

The  4th  section  of  the  statute  (50  Geo.  S.  c.  48.)  provides,  that  the 
driver  of  the  coach  committing  any  of  the  specified  offences,  shall  be 
liable  to  the  penalties  imposed  by  it  in  the  first  instance  ;  and  section  8, 
that  in  case  /Ac  driver  shall  not  he  knownj  or  cannot  he  found,  the  owners^ 
or  any  of  them,  are  in  that  case  to  be  liable  to  the  penalties.  The  con* 
ditlops  on  which  the  informant  can  come  upon  the  proprietors,  then» 
by  these  words,  are /too;  first,  that  such  driver  is  unknown  to  him; 
secondly,  that  he  continues  so,  or  in  the  synonymous  words  of  the  statute, 
that  **  he  cannot  he  founds*  for  the  purpose  of  levying  the  penalty 
^pOQ  Jam,  in  preference  to  the  (perhaps  unconscious  and  innocent) 
proprietor. 
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aforesaid,  the  said  man  being  then  and  there  such  dnver  of 
the  said  coach,  and  then  and  there  driving  the  same  in  t 
certain  public  road  near  the  one  mile  stone,  between  London 
and  Kensington,  unlawfully  carry,  and  allow  to  be  carried 
eleven  outside  passengers  at  one  and  the  same  time,  by  ind 
on,  and  about,  the  outside  of  the  said  coach,  exdosiYe  of  the 
said  man  the  coachman,  (there  being  no  goard  with  thesiid 
coach)  being  fou^  more  outnde  passengers  than  is  allowed 
by  a  certain  act  of  parliament,  made  in  the  50th  year  of  die 
reign  of  King  George  the  Third,  notwithstanding  theie 
being  written  on  a  conspicuous  part  of  the  said  cosck 
*^  licensed  to  carry  twelve  outside  passengers,"  none  of  tbe 
eleven  outside  passengers  being  a  child  or  children  in  the 
lap  or  under  seven  years  of  age,  contrary  to  the  said  statute. 
made  and  provided  in  the  50th  year  of  the  reign  of  Kiog 
George  the  Third,  intituled,   *^  An  act  to  repeal  three  acts 
made  in  the  28th,  30th,  and  46th  years  of  his  present 
Majesty,  for  limiting  the  number  of  persons  to  be  carried 
on  the  outside  of  stage  coaches  or  other  carriages,  and  to 
enact  other  regulations  for  carrying  the  objects  of  the  said 
acts  into  effect,"  which  hath  imposed  a  forfeiture  of  the  sum 
of  forty  pounds  for  the  said  offence,  and  the  said  B.H. 
further  informed  me  the  said  justice,  that  one  J.  T.  late  of 
Twickenham,  in  the  county  of  Middlesex,  aforesaid,  coach 
roaster,  then  and  there,  to  wit,  on  the  twenty-second  cbj 
of  March,  in  the  year  aforesaid,  in  the  parish  of  St*  Margaret, 
Westminster,  in  the  county  of  Middlesex,  aforesaid,  was 
the  owner  of  the  said  coach  at  the  time  the  said  oflfence  wss 
then  and  there  committed  by  the  said  man  who  was  then 
and  there  such  driver  as  aforesaid,  and  that  the  said  J.  T. 
being  such  owner  of  the  said  coach  had  by  reason  of  tbe 
said  statute,  (the  said  man  the  driver  not  being  known  zs 
aforesaid)  became  liable  to  the  said  fine  and  penalty,  whicb 
hath  imposed  a  forfeiture  of  the  sum  of  forty  pounds  for  the 
said  offence.     Whereupon  the  said  J.  T.  after  being  duly 
summoned  to  answer  the  said  charge,  did  appear  before  me 
for  that  purpose,  on  the  thirteenth  day  of  April,  in  the  year 
aforesaid,  at.  See.  aforesaid,  in  the  county  of  MicIdleseXt 
aforesaid,  and  the  said  J.  T.  having  heard  the  charge  cob- 
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tained  in  the  said  information,  declared  that  he  was  not 
guilty  of  the  said  offence^  hot  the  same  being  fully  proved 
on  the  oath  of  J.  H.  a  credible  witness  in  that  behalf,  it 
manifestly  appears  to  me  the  said  justice,  that  he  the  said 
•7.  7.  is  guilty  of  the  offence  charged  upon  him  in  the  said 
information.*  It  is  therefore  considered  and  adjudged  by 
me  the  said  justice,  that  he  the  said  J.  T.  be  convicted,  and 
I  do  hereby  convict  him  of  the  offence  aforesaid,  and  I  do 
hereby  declare  and  adjudge  that  the  said  J.  T.  hath  forfeited 
the  sum  of  forty  pounds,  of  lawful  motley  of  Great  Britain,  , 
for  the  offence  aforesaid,  which  I  hereby  mitigate  to  the  sum 
of  thirty  pounds,  together  with  the  sum  often  shillings,  for 
the  reasonable  costs  and  charges  expended  or  incurred  in 
this  prosecution,  to  be  distributed  as  the  law  directs,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and 
provided*    Given,  &c.         ' 

Frrnneouscon- 

Convictions — [Fish).  viction  on 

5  Geo.  3.  c.  M, 

County  of  Southampton^      Be  it  remembered,  that  on  the  for  laking  fish 
{to  wit,)  5  31st  January,  A.  D.  1818,  at  Sop-  filirery'LTin- 

ley,  in  the  county  of  Southampton,  Sir  Henry  Fane,  of  closed  ifround, 
Avon,  in  the  said  county  of  S.,  K.C.B.,  at  the  instance  and  park"  paddock) 

.^ ^__  garden, orchard 

or  yard,  t 
*  It  18  true  such  are  the  general  words  of  the  summary  form  prescribed 

by  the  statute;  bpt^  as  has  been  previously  observed,  on  the  authority  of 

a  case  determined,  6  T.  R.  538,  as  well  as  from  the  common  sense  of 

the  thing,  the  kgislature  ^  does  not  always  intend  that  there  must  be  a 

literal  adherence  to  the  form  prescribed.''    In  this  conviction  there  is  no 

charge  o( guilt  against  the  owner,  therefore  ^*  not  guilty"  cannot  be  the 

defendants  plea,  nor  could  the  judgment  be  that  he  was  guilty  generally. 

His  defence  probably  would  be,  that  the  driver  committed  the  offence 

^without  his  knowledge,  and  if  he  succeeded  in  shewing  that  to  be  true, 

he  would  himself  by  the  terms  of  the  statute,  be  discharged,  and  the 

driver  would  continue  liable  whenever  found.     If  he  did  not  succeed, 

but  were  to  be  convicted,  it  would  not  be  of  the  offence  here  charged, 

but  of  connivance,  given  to  some  degree,  and  in  some  qnaliBed  manner^ 

in  which  case  the  adjudication  must  be  a  specijtc,  not  a  general  one.  The 

Conviction  was  quashed. 

-f  This  Conviction,  with  many  of  the  notes  annexed,  is  taken  from 

1  Chit.  R.  158,  and  is  a  most  important  precedent,  inasmuch  as  it  not 

only  shews  a  long  succession  of  precedents  on  the  subject  to  have  been 

erroneous,  but  how  they  ought  to  be  drawn. 
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on  the  behalf  of  the  Honoarable  Anne  Fane,  widow,  Ladj 
of  the  Manor  of  Avon  Tyrrel,  in  the  said  coanty,  came  in 
his  proper  person  before  me  James  Jopp,  Esq.  one  of  the 
justices  of  our  Lord  the  King  assigned  to  keep  the  peace  of 
our  said  Lord  the  King  in  and  for  the  said  county,  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  other 
misdemeanors  committed  within  the  same,  and  one  of  the 
three  justices  whose  hands  and  seals  are  hereonto  sub- 
scribed and  set,  and  upon  oath  to  him  by  me,  then  and 
there  administered  upon  the  Holy  Gospels  of  God,  gave  me 
the  said  justice  to  understand,  and  be  informed,  that,  oo 
Thursday,  the  22d  January,  A.  D.  1818,  aforesaid,  at 
S.  aforesaid,  in  the  county  aforesaid,  F.  D.,  of  Ring- 
wood,  in  the  county  aforesaid,  gentleman,  did  take,  kiilt 
and  destroy,  with  a  net,  several  fish,  *  in  a  certain  part  of 
the  river  Avon,  which  ran  in  certain  inclosed  grounds  t 
within  the  said  manor,  being  private  property ;  X  &ii<l  ^ 
land  his  said  net,  with  the  said  fish  therein,  upon  a  certoio 
copyhold  garden,  in  the  occupation  of  one  William  Tuck, 
within  the  said  manor,  at  S.  aforesaid,  in  the  county  afore- 
said ;  the  said  F.  D.  having  so  acted  as  aforesaid  without 
the  authority  of  the  said  A.  F.,  and  without  and  against  her 
consent,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided ;  the  said  A.  F.  being  then  and  there 
owner  of  the  said  part  of  the  said  river,  and  of  the  fishery 
of  the  same ;  and  the  said  F.  D.  not  then  and  there  having 
any  just  right  or  claim  to  take,  §  kill,  carry  away,  or  destroj 


*  The  number  and  descriptioo  of  the  fish  ought  to  be  set  out,  ai 
"  divers,  to  wit,  ten  perch,  ten  carp,**  &c.  R.  v.  Marshall^  2  Keb.  594. 
-^Paley,  82. — R,  v.  Burnaby,  2  Ld.  Raym.  9OO. 

f  If  the  fishery  were  not  in  inclosed  grounds,  then  the  proceedloj 
should  be  on  22  Car.  8.  c.  25.  §  7. 

X  And  on  these  words  of  the  statute,  "  in  any  inclosed  grounds,  beiog 
private  property,''  it  has  been  decided,  that  a  stream  of  water  running  ^ 
the  side  qf  a  piece  of  inclosed  ground,  which  is  inclosed  on  every  side 
except  that  on  which  it  is  bounded  by  the  water,  is  not  a  stream  i* 
inclo:ied  ground  within  the  meaning  of  this  statute.  Lisle  t.  Browo^ 
1  Marsh.  R.  1^. 

§  This  negative  allegation  being  introduced  by  a  separate  profit 
(§  5,)f  it  is  necessary  to  be  introduced.    Paley,  39. 
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any  fish  in  that  part  of  the  said  river,  and  the  said  port  of 

the  said  river  wherein  the  said  fish  were  so  taken,  killed,  and 

destroyed  by  the  said  F.  D.  as  aforesaid,  not  then  being  in 

any  park  or  paddock,  or  in  any  garden,  orchard,  or  yard 

adjoining  or  belcmging  to  any  dwelling-honse ;  bnt  then 

being  in  other  inclosed  grounds  then  being  prilrate  property 

at  S.  aforesaid,  in  the  county  aforesaid;  whereby  uad  by 

force  of  the  statute  in  that  case  made  and  provided,  the  said 

F.  D.  hath  forfeited  for  his  said  oSence  the  sum  of  6l.  to  the 

said  A*  F.,  the  owner  of  the  fishery  aforesaid**  Whereupon 

the  said  Sir  H.  F«,  on  behalf  f  of  the  said  A.  F.,  lady  of  the 

said  manor,  and  owner  of  the  fishery  aforesaid,  prayed  the 

judgment  of  me  the  said  J.  J^  so  being  such  justice  as 

aforesaid,  in  the  premises,  and  that  the  said  F.  D.  might  be 

forthwith  apprehended  and  brought  before  roe,  to  answer 

the  said  complaint:  whereupon  afterwards,  to  wit,  on  the 

2d  day  of  February  instant,  bdng  by  virtue  of  a  certain 

warrant  for  that  purpose,  issued  by  me  the  said  J«  X, 

being  such  justice  as  aforesaid,  brou^t  before  us  J.  Jt 

B.  B.,   and  &  C,  whose  hands  and  seals  are  hereunto 

mbscribed  and  set,  being  respectively  justices  of  our  saiil 

Lord  the  King,  assigned  to  keep  the  peace  of  our  said 


*  In  giving  the  jodgineDt  of  the  court  on  this  coDviction,  Bailey,  J., 
aid,  "  The  penalty  is  either  to  be  recovered  hy  coQTiction  at  law«  or  fay 
n  information  before  a  magistratte,  and  the  forfeitnre  is  gi?efi  to  the 
wner,  and  to  him  only.  If  it  be  by  action^  that  action  most  be  brought 
9  the  name  of  the  owner,  to  whom  the  penalty  u  given  j  in  Um  ease 
f  information,  by  necessary  intendment,  it  most  btf  in  the  name  of  the 
wner  of  die  fishery,  or  it  mnst  appear  on  the  face  of  it  to  be  by  a  third 
erson,  ai  ike  instance  of  soch  owner/* 

t  This  mere  statement  hy  the  justice  that  the  proceedings  were  on 
ehalf  of  the  owner,  &c.  is  not  sufficient.  It  should  have  been,  at  least, 
ated,.  that  the  informer  swore  before  the  magistrate  that  he  was  aothor* 
ed  to  prosecute  by  the  owner,  as  thus :  **  And  the  said  Sir  H.  F.  upon 
is  oath  aforesaid,  further  g^veth  me  the  said  justice  to  understand  an<l 
t  infotmed*  that  he  the  said  Sir  H.  F.  hath  been  and  is  duly  authomcd 
^  the  said  A.  F.,  the  said  owner  of  this  fishery,  and  at  her  instance  and 
1  her  behalf^  to  inform  me  the  said.  Sec.  concerning  the  said  offence^ 
id  to  prosecute  the  said  F.  D.  for  the  same,  with  the  intent  to  recover 
le  sum  of  5h  porsoant  to  the  statute,  &c.  for  and  on  behalf  of  the  said 
.  F.     And  thereupon,  &c.  tie." 

8c 
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Lord  the  King  in  and  for  the  said  countyi  and  also  to  bear 
aind  determine  divers  felonies,  trespasses,  and  other  misde- 
meanors in  the  same  county  done  and  committed,  at  Christ- 
church,  in  the  said  county,  to  answer  the  said  complaint  con- 
tained in  the  said  information ;  and  having  heard  the  same 
read,  and  the  said  Sfr  H.  F.  being  also  present  before  us, 
and  complaining  before  us  against  the  said  F.  O.  aforesaid, 
for  the  offence  aforesaid,  and  praying  that  the  said  F.D.  may 
be  convicted  thereof,  the  said  F.  D.  is  asked  by  us  the  said 
justices,  if  he  can  say  any  thing  for  himself  why  the  said  F.D. 
should  not  be  convicted  of  the  premises  above  charged  upoQ 
him,  in  form  aforesaid,  to  which  the  said  F.  D.  saith,  tkt 
he  is  not  guilty  thereof.     Nevertheless,  on  the  said  2d  day 
of   February  instant,   at  Christchurch  aforesaid,   in  tk 
county  aforesaid,  J.  H.,  of  the  parish  of  Sopley,  in  the  said 
county,  servant  to  the  said  Sir  H.  F.,  a  credible  witness,  in 
this  behalf  cometh  before  us  the  said  justices,  in  his  proper 
person,  and  before  us  the  said  justices,  to  wit,  on  the  said 
^d  day  of  February  instant,  at  Christchurch  aforesaid,  in  d}t? 
county  aforesaid,  being  duly  sworn  toiiching  the  premises 
upon  the  Holy  Gospels  of  God  upon  his  corporal  oath,  to  hin 
the  said  J.  H.  then  and  there  administered  by  us  t)ie  saii 
justices,  we  the  said  justices  hscving  then  and  t^ei'^'ftlll  power 
and  authority  to  administer  the  said  oath  to  ^he  sai^  X  H^ 
deposeth,  swearcth,  and  upon  his  oathi  aforesaiu  aJBSrmedi 
and  saith,  in  the  presence  *  of  the  said  F.  D.,  that  the  said  ^ 
F.  D.  at  Sopley  aforesaid,  in  the  county  aforesaid,  by  means  I 
of  a  eertain  instrument  called  a  net,  did  take,  kill,  and  destroy 
the  fish  f  in  a  certain  part  of  the  said  river  Avon,  at  Sopler 
aforesaid,  in  the  county  aforesaid,  running  by  and  adjoininf 
ground  in  the  occupation  of  the  said  William  Tuck,  bein^ 
inclosed  ground  within  the  said  manor;  which  said  part  of 
the  said  river  was  not  then  nor  is  in  any  park  or  paddock 
or  in  any  garden,  orchard,  or  yard  adjoining  or  belonging 
to  any  dwelling-house,  but  then  was  and  is  in  other  indo:^ 
grounds,  then  .and  there  being  private  property  at  Soplej 

«  •  «<  Aud  hearing/*  should  have  been  added, 

t  Number  and  Ainrf,  a?  before. 
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afbresaidy  in  the  county  aforesaid ;  and  that  the  said  Anne 
Fane  then  and  there  was,  and  still  is,  the  tnie  and  lawM 
onrnerof  the  said  manor,  and  of  the  fishery  of  the  said  part 
of  the  said  river :  *  and  thereupon  the  said  F.  D^,  having 
heard  the  said  evidence  so  given  against  him  as  aforesaid) 
is  asked  by  us  the  said  justices,  if  he  can  say  or  prove  any 
thing  in  answer  to  such  evidence,  or  show  why  he  should 
not  be  convicted  of  the  offence  charged  upon  him  in  the 
form  aforesaid  ;  and  because  the  said  F.  D.  doth  not,  nor 
can,,  say  any  thing,  in  his  own  defence  touching  or  con- 
cerning the  offence  so  charged  upon  him  as  aforesaid,  or 
show  why  he  should  not  be  convicted  of  the  same  offence^ 
although  he  the  said  F.  D.  hath  called  before  us  one  wit- 
ness, that  is  to  say,  Stephen  Pardy,  who,  afler  having  been 
duly  sworn,  can  say  nothing  touching  the  matter  in  ques- 
tion for,  and  on  the  behalf  of,  the  said  F.  D.,  f  and  insomuch 
IS  the  said  F.  D.  has  not  proved  or  alledged  that  he  had  the 
authority  or  consent  of  the  said  A.  F.,  being  such  lady  of 
lie  manor  and  owner  of  the  fishery  aforesaid,  nor  shown 
:hat  he  had  or  hath  any  just  right  or  claim  whatever  so  to 
lo :  therefore  it  is,  on  the  said  2d  day  of  February  instant, 

*  To  which  should  have  been  added,  **  And  the  said  Sir  H.  F.,  a 
Tcdible  witness  in  this  behalf,  on  the  said  second  day  of  February 
Qstant,  at,  &c.  aforesaid,  also  cometh  before  us  the  said  justices  in  his 
iroper  person,  and  before  us  the  said  justices,  being  then  and  there  duly 
worn  touching  the  premises,  upon  the  Holy  Gospels  of  God,  upon  his 
orporal  oath,  to  him  the  said  Sir  H.  F.  then  and  there  administered  by 
s  the  said  justices,  we  the  said  justices  having  then  and  there  full  power 
nd  authority  to  administer  the  said  oath  to  the  said  Sir  H.  F.,  deposeth, 
weareth,  and  upon  his  oath  aforesaid  afRrmeth  and  saith,  in  the  pre- 
ence  and  hearing  of  the  said  F.  O.,  that  the  said  fishing  and  offence 
rere  done  and  committed  without  the  consent  of  the  ssid  A.  F.,  contrary 
)  the  statute  in  that  case  made,  &c. ;  and  that  he  the  said  Sir  H.  F.  hath 
een,  and  still  is,  duly  authorized  by  the  said  A.  F.,  the  said  owner  of 
le  said  fishery,  and  at  her  instance,  and  on  her  behalf,  to  inform  us  the 
lid  justices  of  and  touching  and  concerning  the  said  offeDce,  and  to 
rosecute  the  said  F.  D.  for  the  same,  with  the  intent  to  recover  the  sum 
f  5/,  pursuant,  &c.  for  the  use,  &c.  of  the  said  A.  F.** 

t  It  should  either  be  stated  more  explicitly,  that  he  said  nothing 
dating  to  the^  charge ;  or  the  particular  evidence  given  by  him  thould 
e  set  forth. 

3c2 
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at,  8tc.  aibraaid,  by  hs  the  laid  jiutioeft  ft^odgedy 


afioresud, 

according  ta  the  form  of  the  statute  in  such  case  aiade  and 
provided,  that  the  .aaid  F,  D.  ia  guilty  of  the  crffence  » 
charged  upon  him  ai^tafoaesaid,  and  that  be  the  said  F.  D. 
be^  and  he  is  hersliy,  .convicted  by  us  the  said  justices,  of  die 
said  oftnoe,  aecordiBg  to  the  statate  in  such  case  made  sod 
provided:  and  we  the  said  justices,  do  award  and  ad)a^ 
that  for  the  <^ence  aforesaid,  he  the  said  F.  D.  *  hadi  fiv- 
fiuted  the  sum  of  BL  of  lawiiil  mc»iey  of  Great-Britaio,  to 
be  paid  as  the  statute  doth  direct,  to  us  the  s«d  jnsticesi  ibr 
the  use  of  the  said  A.  F.,  so  being  owner  of  sudi  fisheiyss 
aforesaid. — Given  under  our  hands  and  seals^  at,  ^&c.afore> 
said,  this  2d  day  of  Fdsroary,  in  the  year  of  our  Lord  1SI9 
aforesaid.  .— ^ 

GaNvicTiONS—(  Gome), 

This  title,  presenting  one  of  the  subjects  which  are  of 
most  frequent  occurrence  in  country  practice^  at  the  hazayfd 
of  being  accused  of  tautology,  the  Compiidf.has  thoaglitu 
right  to  be  somewhat  more  than  ordinarily  diffuse,  as  well 
in  pf'^cedents,  as  in  ob^rvations  on  them*  The  first  prect" 
dent  is  aKer,  a  most  comprehensive  form,  recommended  by 
the  earlier  books  of  practice ;  for  comments  .oa  wi|j|i^k^ 
ever,  see  notes  to  the  subsequentprecediints  on^tha^fafcJMt 

ConvictioD  on  County  of 1  .    Be  it  remembered,  that  on  the ...  - 

5  AnDe,c.  14.  ^/^  ^^^j         Jj^y  ^f j„  ^|,^ ^^  ^f  the 

reign  of  his  present  Majesty  George  the  ....  by  the  grace 
of  God  of  Great  Britain,  France  and  Ireland,  King»  De- 
fender of  the  Faith,  8cc.  at in  the  coiknty  of 

A.  B«,  of. in  the  said  county  of yeomao,  in  his 

proper  person  came  before  me  P.  Q.,  Esq.  oue  of  die 
justices  of  our  said  Lord  the  King,  assigned  to  keep  ^ 
peace  of  oqr  said  Lord  the  King  in  and  for  the  aaid  couotV; 

and  also  to  hear  |n|l  determine  diven»  felonies,  trespasses, 

. -    ---?    ..  -  I    ._  . ~~ 

*  If  fiercial  dcfeodaDts  are  convicted  of  one  joint  ofiencc^  berr  sij, 
«« they  the  said  A.  B.,  C.  D.,  and  £»  F.»  havt  each  of  them  forfeiwi  for 
their  aaid  offence,  the  sum  of  5/. 
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and  oth^r  misdfisieanors  done  atid  committed  in  the  said 
ooimty,  and  then  and  there  gave  me  the  said  justice  to  un- 
derstand and  be  informed,  diat  one  <!X'''D.,  of  the  parish  of 

in  the  said  coanty  of .  •  •  •  •  .*^usbandman,  within 

three  months  now  last  past,*  to  vritfkM  ike day  of 

in  the  said year  of  tfiaV^^gn  of  our  said 

Sovereign  Lord  the  King»  that  now  id  (tte  said  C.  D.  not 
having  then  lands  or  tenements,  or  some  other  estate  of  in- 
heritance in  his  own  or  bis  wife's  right,  of  the  clear  yearly 
value  of  100^  nor  for  term  ot  life,  nor  any  lease  or  leases 
for  ninety-nine  years  or  any  Icxiger  term,  of  the  clear  yearly 
value  of  150/.  nor  then  being  the  son  and  heir  appai'ent  of 
an  esquire  or  other  person  of  higher  d^ree,  f  nor  then  being 
the  lord  of  any  manor  or  royalty^  nor  then  being  the  owner 
or  keeper  of  any  forest,  park,  chase^  or  warren ;  nor' then 
being  gamekeeper  of  any  lord  or  lady  of  a  manor^  and  qualified 
by  the  laws  of  this  realm  to  kill  gcane  ;  nor  then  being  a  game* 
keeper  of  any  such  lord  or  lady^  and  truly  and  properly  a 
servant  to  suc^f^  kgrl  or  lady^  or  immediately  employed  and  ap^ 
pointed  to  take  am  kill  tl^^tffif^qr^  the  sole  use  and  immediate 
benefit  of  such  lord  or  lady,  %  Qor  then  being  in  any^  either 
manner  qualified^  empotvered^  or  licensed^  §  by  the  laws  of 

'^"^A^SfiViction  on  this  statute  of  Anne  is  directed  to  be  within  three 
moinhs^tntPfh'i^reibr^lf  the  hearing  of  the  matter  be  adjourned  over 
that  time,  ahhough  with  the  consent  of  the  defendant,  a  conviction 
aAerwards  will  not  be  good.    R.  v.  Tolley,  3  E  R.  467. 

t  A  number  of  exceptions  from  the  prohibitions  against  killing 
game  having  been  inserted  in  the  statute  of  Car.  S.  commonly  called 
**  the  Qualification  Act,**  and  the  statute  of  Anne  having  inflicted  a 
penalty  (on  persons  not  so  qualified)  for  keeping,  or  using,  the  instruments 
necessary  for  that  purpose,  it  has  been  long  decided,  that  in  a  conviction 
under  this  tatter  statute,  ail  the  qualifications  mentioned  in  the  former 
one  must  be  particularly  set  forth  in  the  information,  an4  expressly 
negatived, 

I  In  afmost  all  the  preced^ts  of  convictions,  it  has  been'  usual  to 
negative  the  pretensions  to  kill  game,  which  anj  comprehended  by  the 
words  distinguished  by  Italics,  but  it  is  obsen^ed*J)y  many  authorities, 
that,  cotitaining  only  constructive  qiialifications,  antl  not  in  the  act  of 
Car.  ie.,  the  negativing  them  is  unnecessary.  Boscaw.  1 57. — Paley,  93* 
Nares,  6e. 

§  The  word  **  qualified  ^  needs  no  further  illustration.    JEmpowered, 
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thi$  realm,  either  to  take,  kill^  or  destroy  any  sort  of  game 
whatsoever,  or  to  keep  or  to  use  an}'  greyhounds  for  ihat 
purpose,)  did,  at  the  parish  of in  the  county  d 

aforesaid,  keep  and  use  three  dogs  called  grey- 
hounds, to  kill  and  destroy  the  game,  against  the  fonn  of 
Sommoni*  |jie  statute  in  such  case  made  and  provided ;  whereupon 
the  said  C.  D.  afterwards,  to  wit,  on  the day  of 

•  •••«•  in  the year  aforesaid,  at aforesaid,  h 

the  county  aforesaid,  had  notice  of  the  said  information, 
and  of  the  ofience  therein  chained  upon  him  as  aforesaid, 
and  was  then  and  there  by  me  the  said  justice,  in  due  manner, 

summoned  to  appear  before  me  the  said  justice,  at 

aforesaid,  in  the  county  aforesaid,  to  make  his  defence 
against  the  said  charge,  contained  in  the  information  afore- 
said;  and  thereupon  afterwards,  that  is  to  say,  on  tbe 

day  of in  the year  of  the  reign  of  odt 

said  Sovereign  Lord  the  now  King,  at aforesaid,  ia 

Appcaraoct.    the  county  of aforesaid,  he  the  said  C.  D.  being  dol; 

summoned  as  aforesaid  in  this  behalf,  before  me  the  said 
iustice  appeareth,*  and  is  present  in  order  to  make  his  it- 
fence  against  the  said  charge,  contained  in  the  said  io- 
formation;  and  having  heard  the  same,  he  the  said  C.D.i^ 
asked  by  me  the  said  justice,  if  he  can  say  any  thing  Jbr 
Iiimself  why  he  the  said  C.  D.  should  not  be  convicted  or 
the  premises  above  charged  upon  him^  in  form  aforesaid 


refers  to  persons  authorized  by  deputation.    Licensed,  (it  should  appear, 
from  a  marginal  note,  post,  p.  76O)  relates  to  the  statute  25  Geo.  3.  [toi 
subsequent  ones  on  the  same  subject,  for  regulating  the  duties)  bj  wbidi 
the  additional  license  to  kill  game,  viz.  of  a  certificate,  is  made  requisitr, 
independently  of,  and  in  addition  to,  the  other  privili^^  arisiogoatof 
property,  or  rank.    This  specific  offence,  of  killing  game  without  hariog 
obtained  a  certificate,  however,  is  a  perfectly  distinct  offence^  and  sobjcct 
to  a  very  different  penalty,  and  may  be  omitted  in  a  convictioo  for 
killing  game  without  having  the  other  qualifications,  as  it  may  sUo  be 
the  subject  of  a  separate  conviction  where  the  other  qualifications  «t 
possessed  by  the  offender.    Sec  48  Geo.  3.  c.  55. — 52  Geo.  3.  c.  S3.- 
54  Geo.  3.  c.  141. — and  2  Pract.  Expos.  595. 

*  If  the  defendant  do  not  appear,  or  if  he  confess  the  cbaige«  ^ 
precedent  must  be  varied  according  to  the  fact. 
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And  thereupon  he  says,  that  he  is  not  guilty  of  tne  offence  Plea  or  de- 
Cor  pleadeth  and  saith  that,  as  the  defence  may  be']  whereupon  ^°^ 
I  the  said  justice,  at  the  same  time  and  place,  that  is  to  say, 

on  the day  of in  the  year  aforesaid,  at.  • . .  •  • 

aforesaid,  within  the  said  county  of do  proceed  to 

examine  into  the  truth  of  the  said  complaint  contained  in  the  Heario^ . 
said  information,  in  the  presence  and  hearing  as  well  of  the 
said  A.  B.  as  of  the  said  C.  D.,  and  tfaereiq^on  aa  the  same 

day  and  year  last  mentioned,  at aforesaid,  in  the 

county  aforesaid,  M.  N.,  of a  credible  witness  in  ETidence. 

this  behalf,  comes  in  his  pr<^er  person  before  me  the  said 
justice,  to  prove  the  said  charge^  contained  in ' the  sud<  in- 
formation, against  the  said  C.  D.,  and  is  now  here  by  me  the 
said  justice  sworn,  and  does  before  me  the  said  justice^. take 
his  corporal  oath  upon  the  Holy  Gospel  of  God  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  of 
and  concerning  die  matters  contained  in  the  said  informa- 
tion (I  the  said  justice  having  administered,  and  having 
sufficient  power  and  competent  authority  to  administer  such 
oath  to  him  in  that  behalf);*  and  the  said  M.  N.  being 
so  sworn,  doth  on  his  said  oath  depose  and  say,  in  the  pre- 
sence and  hearing  of  the  said  C.  D.,  that  he  the  said  C.  D.,> 

on  the day  of aforesaid,  in  the  year  aforesaid, 

at  the  parish  of aforesaid,  in  the  county  aforesaid, 

not  being  then  in  any  manner  qualified,  empowered,  Zi- 
censed,  or  authorized,  by  or  according  to  the  laws  of  this 

*  Objection  has  been  taken,  in  more  than  one  instance,  where  this 

statement  of  the  authority  to  administer  the  oath  had  been  omitted ;  but 

in  one  case  (R.  v.  Picton,  2  £.  R.  195.)  it  was  decidediy  laid  down  by 

the  court,  that  it  is  sufficient  that  the  statute,  giving  the  authority  to  the 

magistrate  to  proceed,  takes  notice  of  his  having  such  a  power.    The 

15  Geo.  3.  c.  3Q.  indeed  j-ecognizes  some  doubt  on  this  subject,  and 

expressly  gives  the  authority  to  justices  to  administer  oaths  in  all  cases 

over  which  they  have  jurisdiction  given  them  io  levy  penaUies,  or  to 

make  distresses.    It  leaves  other  cases,  therefore,  in  which  corporal 

punishment  is  only  to  be  inflicted,  to  the  general  interpretation  of  the 

law ;  which  is,  howeveri  favourable  to  the  authority  of  justices  to  Sid- 

ininister  oaths,  in  all  cases,  wherein  the  statutes  giving  them  power  to 

hear  and  determine,  recognize  evidence  oh  oath  as  the  medium  through 

which  they  are  to  come  to  a  conclusion. 


?«) 
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Defendaat 
aef  lecti  to 
show  hii 
certiioUe. 


xeahn,  to  keep  or*  use  any  greyhounds  to  kill  and  deitroy 
the  gamei  did  keep  and  use  three  greyhounds  to  kill  sad 
destroy  the  game ;  and  thai  he  then  cmd  there  saw  the  mi 
Cm  D.  walking  across  a  certain  piece  ofdoivn^  comnumly  caM 

the  mme  being  a  place  where  hares  usually  &,  wiii 

three  greyhound  dogs^  and  one  spaniel  dog^  beating  the  buAa 
with  a  pole  or  stick  which  he  held  in  his  hand  f  (or  as  the 
evidence  is).  And  thereupon  the  said  C.  D.  is  now,  by  me 
the  said  justice,  asked  what  he  hath  to  say  why  he  shouU 
not  be  convicted  by  me  the  said  justice  of  and  for  the  6sid 
oflfence ;  but  the  said  C.  D.  doth  not  produce  to  or  beCbit 
me  any  evidaice  on  his  behalf  to  show  and  prove  that  he  is 
not  guilty  of  the  of&noe  aforesaid,  nor  doth  he  show  or 

prove  that  he  the  said  C.  D.  then,  to  wit,  on  the  said 

day  of in  the  year  aforesaid,  had  obtained  sny 

oertificate  or  license  to  take  and  kiU  game ;  %  or  that  be 
had  lands  or  tenements,  or  some  other  estate  of  inheritanoe 
in  his  own  or  his  wife*s  right,  of  the  clear  yearly  value  of 
100/«  or  for  term  of  life,  or  lease  or  leases  for  ninety-nine 
years,  or  some  longer  term,  of  the  clear  yearly  value  oflSOL; 
or  that  he  then  was  the  son  and  heir  iq[>parent  of  an  esquire^ 
or  other  person  of  higher  degree,  or  the  lord  of  some  manor 
or  royalty,  or  the  owner  or  keeper  of  some  forest,  paik, 
chase^  or  warren,  or  that  he  then  was  a  gamekeeper  of  a  lord 
or  lady  of  a  manor,  and  qualified  by  the  laws  of  this  realm 
to  kUlgame  ;  or  a  gamekeeper  of  such  lordorlady,  and  inJf 


*  The  words  of  the  statute  5  Aone,  c.  14.  are  ip  the  disjuocti^Cy  tiz- 
keep  or  use  any  greyh9undt^  setting-dogs,  hayt,  lurchers,  iumnelt,  ot 
untf  other  engines,  to  kill  and  dettroy  the  game ;  the  oSeoccs  arc 
therefore  distinct  ^nd  several ;  and  a  convictioD  either  for  the  keepia^ 
or  for  the  ^sing,  of  any  things  of  the  kinds  enumerated*  will  be  good. 
This  is  settled  by  several  determinations :  Rex  v.  Filer,  Sir.  496.-^ 
R.  V.  Hartley,  Cald.  Ca.  175. 

t  These  words,  introduced  in  UalicSf  are  for  the  purpose  of  showing, 
from  the  actual  purpose  to  which  they  were  applied,  that  the  sulgects  of 
the  information  were  kept  for  the  pyrposes  prohibited  by  the  stsiate, 
and  not  for  other  purposes  which  might  be  innocent,  and  which  it 
was  not  the  object  of  the  statute  to  prohibiu— R.  v.  Dair,  6  T.  A.  177« 
*— R.  V.  Clarke,  8  T.  R.  92%. 

X  See  ante,  p.  ^58,  note. 


CONYXCnONSr— (OAHX).  761 

I 

md  property  a  servant  to  such  lord  or  lady,  or  immediatebf 

mployed  and  appointed  to  take  and  kill  the  game  for  the  sole 

ise  and  immediate  benefit  of  such  lord  or  lady,  of  that  he 

iras  in  any' other  manner  qualified^  empowered^  licensed,  or 

lutkorized  by  the  laws  of  this  realm  to  take,  kill,  or  der 

;troy  any  sort  of  game,  or  to  keep  or  use  any  greyhounds 

or  that  purpose.    Whereupon,  and  upon  hearing  and  duly  A^judicatiaB. 

ixaminiiig  the  whole  matter  aforesaid,  it  manifestly  appears 

o  me  the  said  justice,  that  the  said  C.  D.  was  not,  on  the 

laid day  of aforesaid,  in  any  manner  qualified^ 

anpoweredy  licensed,  or  authorized,  by  or  according  to  the 
aws  of  this  realm,  to  keep  or  use  any  greyhounds  to  kill 
ind  destroy  the  game,  and  that  the  said  C.  D.  is  guilty  of 
he  premises  above  charged  upon  him,  in  and  by  the  in- 
formation aforesaid.  It  is  therefore  considered  and  adjudged 
by  me  the  said  justice,  that  the  said  C.  D.  be  convicted, 

ind  he  is  accordingly,  on  ^the  said day  of in 

the  year  aforesaid,  at aforesaid,  in  the  county  afote'/ 

laid,  before  me  the  justice  aforesaid,  by  the  testimony' of  the 
said  M.  N.,  a  credible  witness  as  aforesaid,  according  to  the 
form  of  the  statute  aforesaid,  convicted  of  the  ofience 
charged  upon  him  in  and  by  the  said  information.  And  I 
do  hereby  adjudge  that  the  said  C.  D.,  for  the  said  offence, 
hath  forfeited  the  sum  of  SL  of  lawful  money  of  Great 
Britain,  to  be  distributed  as  the  statute  in  that  case  made 
And  provided  doth  direct.  In  witness  whereof  I  the  said 
justice  to  this  present  record  of  conviction  have  set  my  hand 
^  seal,  a/  '..... .  aforesaid^  in  the  county  aforesaid,  the 

^ day  of in  the year  of  the  reign  of 

^r  Sovereign  Lord  the  King  that  now  w. 

Bedfordshire  ^^     Be  it  remembered,  that  on  the  sixth  ofForkeepiog 
[iowU.)    /January,  in  the  41st  Geo.  III.  at,  &c.  T.^„"Ji„7"«^ 
French,  of  &c.  cometh  before  me,  J.  Webster,  clerk,  one  stroy  the 
of  the  justices,  &c.  and  then  and  there  giveth  me  the  said  ^*"*'  / 

^«  foregoing  precedent  of  a  conviction  on  the  statute  of  Anne  has 
"•^  'tigmatize^  by  a  recent  writer,  (see  Christian  on  the  Game  Lawi» 
P*  SOI.)  as  clumitf  and  containing  superfluous  matter.   He  recommends 
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justice  to  understand  and  be  informed,  that  T.  Stone,  of 
A.  in  the  county  of  B.  gentleman,  within  three  months 
then  last  past,  that  is,  on  Saturday  the  third  of  Januarj^in 
the  41st  year,  &c.  at  M.&c.  he  the  said  T.  S^  beingapersoo 
not  then  having  lands  or  tenements,  or  any  other  estate  of 
inheritance,  in  his  own  right  or  his  wife's  right,  of  tbecletr 
yearly  value  of  lOOL  per  annum,  &c  (and  so  negativing  sli 
the  other  qualifications  of  the  stat.  22  &.  23  Car.  2.)  nor 
then  being  in  any  other  manner  qualified  or  entitled  mh 
own  right  to  keep  or  use  any  engine  to  kill  and  destror 
the  game  of  this  kingdom,  did  keep  and  use  a  certain  en- 
gine to  kill  and  destroy  game,  called  a  gun,  against  d» 
form  of  the  statute,  &c.;  of  which  said  information  and  of 
the  offenee  therein  charged  upon  him  as  aforesaid,  he  the 
said  T.  S.  on  the  said  sixth  of  January,  &c.  at  M.  &c.  had 
notice ;  whereupon  the  said  T.  S.  appearetb,  and  is  tbei 
and  there,  on  the  said  sixth  of  January,  &c.  at  M*  &c  p^^ 
sent  before  me  the  said  justice,  to  answer  and  makeb^ 
defence  to  the  said  information,  add  the  offence  thenia 
charged  upon  him  as  aforesaid. 

And  he  the  said  T.  S.  having  heard  the  same,  is  aske^ 
by  me  the  said  justice,  if  he  can  say  any  thing  for  himse^^ 
why  he  the  said  T.  S.  should  not  be  convicted  of  the  pre- 
mises above  charged  upon  him  in  form  aforesaid. 

And  the  said  Thomas  Stone  pleadeth  that  he  is  dcs 
guilty  of  the  said  offence.  Nevertheless,  on  the  said  sixtk 
of  January,  &c.  at  M.  &c.  two  credible  witnesses,  to  vTt, 
J.  C.  of,  &c.  and  J.  W.  of,  &c.  come  before  me  the  said 
justice,  in  their  own  proper  persons ;  and  before  me  tie 
said  justice,  in  the  presence  of  the  said  T.  S.,  th^  the  said 
J.  C.  and  J.  W.  being  respectively  then  and  there  on  4« 
same  day  and  year  aforesaid  at  M.  &c.  duly  sworn,  Stc.did 
depose,  &c."  (The  conviction  then  set  forth  the  evidence 
of  the  witnesses  as  to  the  feet  of  the  defendant's  haivi^ 
killed  a  pheasant  on  Saturday  the  third  of  January,  ISOl, 


the  mare  compendious  form  here  exhibited^  of  which  he  says,  «iiv» 
strictly  scrutinized^  and  approved.** — Sec  1  E.  R.  639. — ako  Boscaw. 
167,  and  Nares,50. 
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in  the  parish  of  M,  &c.  but  not  stating  any  evidence  *  of  the 
disqufdification  of  the  defendant) 

And  thereupon,  the  said  T.  S.  being  asked  by  me  the 
said  justice  if  he  had  any  thing  to  say,  or  can  produce  any 
evidence  in  answer  to  the  several  matters  deposed  to  by  the 
said  J.  C.  and  J.  W.  as  aforesaid ;  he  the  said  T.  S.,  pre- 
tends and  represents  to  me  the  said  justice,  that  he  the 
said  T.  S.,  on  the  said  third  of  January,  &c.  was  qualified, 
both  in  his  own  right  and  in  right  of  his  wife  to  kill  game, 
but  doth  not  produce  any  evidence  thereof;  nor  that  he 
the  said  T.  S.  on  the  said  third  of  January,  &c.  had  any 
lands  or  tenements,  or  any  other  estate  of  inheritence  in 
his  own  right  or  his  wife's  right,  of  the  clear  yearly  value  of 
100/.  per  annum,  or  for  term  of  life,  or  any  lease  or  leases 
for  ninety-nine  years,  or  for  any  longer  term,  of  the  clear 
yearly  value  of  I50l. ;  nor  that  he  the  said  T.  S.  was  the 
son  and  heir-apparent  of  an  esquire,  or  of  other  person  of 
higher  degree,  nor  that  he  was  the  owner  or  keeper  of  any 
forest,  park,  chase,  or  warren,  or  game-keeper  to  any  lord  or 
lady,  of  or  for  any  manor  or  manors,  nor  in  any  other  man- 
ner qualified,  in  his  own  right,  to  keep  or  use  any  engine  to 
kill  and  destroy  the  game  of  this  kingdom ;  nor  doth  he  pro- 
duce any  sufficient  evidence  thereof  in  answer  to  the  several 
matters  deposed  to  by  the  said  J.  C.  and  J.  W.  ,as  afore- 
said; nor  doth  the  said  T.  S.  require  any  fiirther  time  for 
that  purpose. 

And  thereupon  it  manifestly  appears  to  me  the  said 
justice,  that  the  said  T.  S.  is  guilty  of  the  ofience  above 
charged  upon  him,  in  and  by  the  said  information.  Where- 
fore I,  the  said  justice,  on  the  said  sixth  of  January,  &c.  at 

*  It  was  long  doubted  whether  the  qualification  of  defendant  was  ne- 
cessary to  be  negatived  by  the  evidence,  as  well  as  in  the  information ; 
but,  by  the  judgment  in  thi^  very  case,  as  also  in  those  of  R.  v.  Pickles, 
(post,  764,)  and  others  (see  especially  Nares,  p.  55,)  it  is  now  holdeu 
sufficient  to  negative  them  in  the  information,  if  the  adjudication  do 
but  convict  the  defendant  of  the  oflence  as  charged  against  kirn  in  suck 
information ;  the  repetition  of  the  charges  not  making  the  offence  more 
clear  or  strong  :  beside  that,  from  the  nature  of  the  case,  it  cannot  be 
expected  that  the  witnesses  can  prove  the  negative,  but  the  onus^  must 
he  on  the  defendant  to  prove  the  affirmative. 
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M.  &C*,  on  the  oaths  of  two  credible  witnesses  so  tska 
before  me  as  aforesaid,  do  adjudge  him  the  saidT.  S.  to  be 
guilty  of  the  offence  aforesaid,  and  do  tberenpon  con^iti 
him  of  the  same;  and  do  declare  and  adjudgei  that  he  the 
said  T.  S.  hath  forfeited  the  snm  6f  five  poonds  for  die 
same  offence,  to  'l^^tfltributed  as  the  statute  in  that  case 
made  and  provided  doth^ftiet. 
*«*  -  '  "^^  ^        J.  Webstkiu    l.  s. 

Forkeepinf  SouTUy  ofYork^  ^J^^^X  ^  ^^  remembered,  &c.  that  on 
furchera^nd  ^i^iH^  (^0  «^«^0  }  the  first  day  of  Fet>niary,  in  the 
other  dogi  to  eighteenth  year,  &c. 'ai'  Calverly,  in  the  Wst  Riding  of 
detiroy  the  ^^  county  of  York,  Robert  Hardmap  of  Wadsworth,  in 
the  said  riding,  yeoman,  in  his  proper  person  cometh 
before  me  Sir  Walter  Calverley,  Bart,  one  of  the  justices 
of  our  said  present  Sovereign  Lord  the  King,  assigned,  &c 
then  and  there  maketh  information  on  oath  before  me  die 
said  justice,  that  J.  P.  of  Wadsworth  aforesaid,  the  said 
J.  P.  not  having  lands  and  tenements,  or  some  other  estate 
of  inheritance  in  his  own  or  his  wife's  right  of  the  clear 
yearly  vahie  of  lOO/.  or  for  term  of  life,  nor  having  lease 
or  leases  of  99  years,  or  for  any  larger  term,  of  the  clear 
yearly  value  of  150/.  nor  being  the  son  and  heir  apparent 
of  an  esquire,  or  other  person  of  that  description,  nor 
being  overseer 'or  keeper  of  any  forest,  park,  chase,  or 
warren,  bdng  stocked  with  deer  or  conies  for  his  necessary 
use,  in  respect  of  said  forest,  park,  chase,  or  warren,  rui/r 
being  gamekeeper  ofmiy  lord  or  lady  of  any  lordship  or  mam)r^ 
nor  being  immediately  employed  or  appointed  to  take  and  kill 
the  game  for  the  sole  use  or  immediate  benefit  of  such  lord  or 
lady,  nor  being  in  any  other  manner  whatsoever  qualified, 
empowered,  licensed,  or  authorised  by  the  lord  of  the  manor 
either  to  take,  kill,  or  destroy  any  sort  of  game  whatso- 
ever, either  for  himself  or  for  any  other  person  or  persons 
whatsoever,  nor  to  keep  or  use  any  greyhound,  setting  dog% 

*  Nares,  p.  52.  litis  case,  it  seems,  called  into  coDtrovcrtjr  the  oe* 
cessity  of  negativing  the  constructive  qualification  by  deputation  j  as  also 
that  of  repeating  the  negations  in  the  evidence,  both  of  which  supposed 
necessities  were  negatived  by  the  judgment  of  the  court 
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harriers,  lurchers,  terriers,  or  any  other  engine  to  kUl  and 
destroy  the  game^  on  the  said  first  day  of  January,  in  the 
eighteenth  year  aforesaid,  at  Wadsworth  aforesaid,  within 
the  West  Riding  aforesaid,  one  lurcher  and  divers  other  dogs 
did  unlawfully  keep  and  use  for  the  destruction  of  the  game, 
and  with  the  said  lurcher  and  other  d^gs  did  then  and  tliere 
take  and  kill  one  hare,  contrary  fto  the  form  of  the  statute^ 
&c. ;  and  the  informant  then  amd  there  prays  that  the  said 
J.  P.  may  be  convicted.of  the  said  oflfence :  Whereupon  the 
said  J,  P.  on  the  eighth  day  of  February  had  due  notice 
given  him  X}t  Uie  said  information,  and  being  duly  sunU 
moned  to  appear  before  me  the  said  justice,  at  my  dwelling- 
house  at  Calverly  aforesaid,  in  the  said  riding,  on  the 
eleventh  day  of  the  said  month  of  February,  in  the  eigh- 
teenth year  of  the  reign,  8cc.  to  answer  and  make  his  de» 
fence  to  the  said  information,  and  the  offence  therein 
diarged  upon  him ;  and  thereupon  afterwards,  that  is  to 
say,  on  the  said  eleventh  day  of  February,  &c.  John  • 
Dewhurst  of  Wadsworth  aforesaid,  then  being  a  credible 
witness,  cometh  before  me  thb  said  justice  in  his  proper 
person,  and  takes  his  corporal  oath  upon  the  Holy  Evan-* 
gelists  of  God,  to  say  and  depose  the  truth  touching  and 
concerning  the  premises  in  the  said  information  specified  ; 
(I  the  said,  &c«  having  full  power,  &c.)  and  the  said  J.  D. 
being  so  sworn  then  and  there  upon  his  oath  so  taken  as 
aforesaid,  depones  and  swears  of  and  concerning  the  pre- 
mises in  the  said  information  specified,  that  within  three 
months  before  the  said  information,  to  wit,  on  the  thirty-first 
day  of  January,  in  the  eighteenth  year,  8cc«  at  Wadsworth 
aforesaid,  in  the  riding  aforesaid,  the  said  J.  P.  not  having, 
&c.  {negativing  the  several  qualifications  the  same  as  in  the 
information)  did  keep  and  use  one  lurcher  and  other  dogs  for 
the  destruction  of  the  game,  and  with  the  said  lurcher  and 
other  dogs  did  then  and  there  take  and  kill  one  hare,  con- 
trary to  the  form  of  the  statute,  fcc. :  And  thereupon  the 
said  J.  P.  after  due  notice  and  summons  to  him  given  as 
aforesaid,  doth  not  appear  before  me  the  said  justice,  but 
maketh  delault ;  but  the  same  being  now  fully  and  duly 
proved  before  me  the  said  justice,  upon  the  oath  of  the  said 
J.  D.  a  credible  witness  as  aforesaitU  it  manifestly  appears 
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to  me  the  said  justice,  that  the  said  J/  P.  is  guilty  of  the 
crimes  above  charged  upon  him  in  the  said  infonnatioiu 
It  is,  therefore,  adjudged  by  me  the  said  justice,  that  the 
said  J.  P.,  upon  the  testimony  of  the  said  J.  D.,  a  crediUe 
witness  as  aforesaid,  upon  his  said  oath  so  taken  bdbre  me 
the  said  justice  as  aforesaid,  be  convicted,  &c. ;  and  that 
the  said  J.  P.  do  forfeit  the  sum  of  20s.  for  the  s^d  offence, 
to  be  levied  and  distributed  according  to  the  form  of  tbe 
statute  in  such  case  made  and  provided.    In  witness,  So^ 

Conviction  of  Lancashire^  ^  Be  it  remembered,  that  on  the  SOth  day  of 
for  haviif^l'  (/o  wit. )  J  October,  in  the  twenty-third  year  of  the  reign 
iMircridgeinhis  of  our  Sovereign  Lord  George  the  Third,  by  the  grace  of 
SiiTJS^Iheiaml  ^od,  &c.,  at  Warrington,  in  the  county  of  Lancaster, 

ai  nn  inn-        J),  Poole,    of   ,  in  the  couuty  of  Cheshire,  esq. 

€^4!!%.  2.  28  '  cometh  in  his  proper  person  before  me,  C.  O.,  clerk,  one  of 
Geo.  2.  c.  12.    the  justices  of  our  said  Lord  the  King,  assigned  to  keep  the 
peace  of  our  said  Lord  the  King,  in  and  for  the  said  couuty  of 
Lancaster,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors  committed  within  the 
said  county,  and  then  and  there  giveth  me  the  said  justice 
to  understand  and  be  informed,  that  witliin  three  months 
now  last  past,  that  is  to  say,  on  the  second  day  of  October, 
in  thd  twenty-second  year  of  the  reign  of  our  said  Lonl 
the    present  King,  at  the  parish  of  Manchester,   in  the 
said  county  of  Lancaster,  R.  A.  of  Manchester  aforesaid, 
innkeeper,  being  a  person  not  then,  &c.  {see  ike  gemral 
form,  ante,).BXkd  being  then  and  there  an  innkeeper,  un- 
lawfully had  in  his  custody  two  patridges,  and  did  then  and 
there  sell  ♦  {or  "  offer  to  sell,"   as  the  case  may  be,)  the 
same  partridges,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  the  said  D.  P.,  the  said  in- 
formant, prayeth  that  the  said  R.  A.  be  convicted  of  the 
said  ofience  above  laid  to  his  charge :  whereupon  the  said 
R.  A.,  after  having  been  duly  summoned  in  this  behalf  to 
answer  and  make  his  defence  to  the  said  information  and 


*  Let  this  be  according  to  the  fact.  If  he  only  had  them  10  his  cus- 
tody, omit  the  rest.  If  he  actually  sold  ihem,  omit  the  offer.  l(ht' 
offered  only,  omit  the  sale. 
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ofibnce  therein  charged  upon  him  before  me  the  said  jack 
tice,  afterwards,  that  is  to  say,  on  the  18th  day  of  Novem- 
ber, in  the  twenty-third  year  aforesaid,  at  Warrington 
aforesaid,  in  the  county  of  Lancashire,  appeareth,  and  is 
present  before  me  the  said  justice,  in  order  to  answer  and 
make  good  his  defence  to  the  said  information  and  offence 
therem  charged  on  him  as  afore^idi,  and  he  the  said  R.  A., 
having  heard  the  same,  is  asked  by  me  the  said  justice,'  if 
he  can  say  any  thing  for  himself,  why  he  the  said  R.  AJ 
should  not  be  convicted  of  the  premises  above  charged  on 
him,  in  form  aforesaid,  who  [rfeadeth  that  he  is  not  guilty 
of  the  said  offence:  nevertheless,  on  the  said  13th  day  of 
November,  in  the  tw^Dty^third  year  aforesaid,  in  the  said 
county  of  Lancaster,  one  credible  witness,  to  wit,  T.  B.  of  H. 
in  the  said  county  of  Lancaster,  cometh  before  me  the  said 
justice,  in  his  own  proper  person,  and  before  me  the  said 
justice,  the  said  T.  B.  being  then  and  there,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  Warrington  aforesaid,  duly 
sworn  touching  the  premises,  upon  the  Holy  Gospel  of 
God,  upon  bis  corporal  oath,  to  him  then  and  there  ad- 
ministered by  me  the  said  justice  (I,  the  said  justice,  then 
and  there,  having  full  power  and  authority  to  administer , 
the  said  oath  to  the  said  T.  B.)  deposeth  and  sweareth,  and 
upon  his  oath  aforesaid  ai&rmeth,  in  the  presence  of  the 
said  R.  A.,  that  within  three  months  next  before  the  said 
information  was  made  before  me,  by  the  said  informant,  as 
aforesaid,  to  wit,  on  the^  said  second  day  of  October,  in  the 
twenty-second  year  aforesaid,  at  the  parish  of  Manchester 
aforesaid,  he  the  said  R.  A.  being  a  person  not  then  having 
lands,  {pursue  the  words  of  the  itiformation  exactly ,  to  the 
wordsj  "  in  such  case  made  and  provided.")  Whereupon 
all  and  singular  the  matters  and  things  in  the  said  informa- 
tion and  evidence  contained  being  by  the  said  R..A.  heard 
and  fully  understood,  and  he  the  said  R.  A*9  being  by  me 
the  said  justice  asked,  what  he  hath  to  say  or  offer  in  his  de- 
fence against  the  said  information  and  offence  and  in  an- 
swer to  the  evidence  given  as  abpve-ntentioned,  and  what  he 
has  to  say,  why  he  should  not  be  convicted  of  the  premises 
so  charged  upon  him,  and  forasmuch  as  upon  hearing  and 
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folly  understanding  all  and  every  the  matters  and  tliii^  by 
the  said  R.  A.  alledged  and  proved  in  his  defence,  tondiing 
the  premises  in  the  said  information  specified,  it  manifest); 
appears  to  me  the  said  justice,  that  the  said  R.  A.  is  gaihj 
of  the  premises  above  charged  upon  him  in  the  said  infor- 
mation :  it  is  therefore  adjudged  by  me  the  said  justice, 
upon  the  testimony  of  the  said  T.  B^  a  credible  witness, 
upon  his  oathy  before  me  the  said  justice,  so  taken  if 
aforesaid,  that  the  said  R.  A^.  on  the  said  second  day  of 
October,  in  the  twenty-second  year  aforesaid,  at  Ae  parub 
of  Mandiester  aforesaid,  within  three  months  next  befint 
the  said  information  was  made  before  me  the  said  jostioe 
by  the  said  D.  P.  as  aforesaid,  unlawfoUy  had  in  his  custody 
two  partridges,  and  did  then  and  there  sell  {or^  **  ofler  to 
sell ")  them,  contrary  to  the  form  of  the  statute  in  aiich  caie 
made  and  provided,  and  tb*at  the  said  R.  A.  had  not  then,  &c 
{negativing  aU  the  qualifications)  nor  then  was  a  person  in 
any  manner  whatsoever  qualified  to  kill  game,  and  was  tfaes 
and  there  an  inn-keeper;  and  thereupon  I  the  sai4 justice, 
upon  the  said  thirteenth  day  of  November,  in  the  twenty^ 
third  year  aforesaid,  at  Warrington  aforesaid,  do  convict  tbe 
said  R.  A.  of  the  ofience  aforesaid,  in  and  by  the  saidh- 
formation  charged  against  him,  the  said  R.  A.  is  hereby  coo- 
incted  thereof,  by  me  the  said  justice,  upon  the  oath  of  one 
credible  witness,  according  to  the  form  of  the  statute  in  sadi 
case  made  and  provided ;  and  I  the  said  justice  do  adjudge, 
that  the  said  R.  A.  for  his  said  ofience,  hath  forfeited  the  som 
of  102.  of  lawful  money  of  Great  Britain,  that  is^to  say,  the 
5  Ann.  c.  14.    sum  of  bU  foT  each  of  the  said  partridges ;  and  I  do  ad- 

Ac.  formant  D.  P.,  and  that  the  other  half  of  the  said  sum  be 

f  8  "'*'  ^'    '    paid  to  the  poor  of  tbe  parish  of  Manchester,  where  the  said 

ofience  was  committed,  according  to  the  form  of  the  statnte 

in  that  case  made  and  provided.    In  witness  whereof,  &c* 


*  This  conviction  is  from  Pale/s  Precedents,  aod  that  author  ob- 
serves, that  it  was  drawn  by  a  gentleman  eminent  at  the  bar,  by  whom 
the  following  observations  were  subjoined :— 

«*  The  statute  5  Ann,  c«  14.  $  S.  which  irapoacs  a  penalty  upon  aof 
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County  of i      Be  it  remembered^    that  on,   &c.  Erroneous 

(to  wit.)  5  S,  P.  and  J.  B.  of,  8ic^   came  before  coot Jctioo  for 

me  W.  C^  one,  &c^  and  gave  me  to  understand  and  be  playing  At 

bowls  by  • 

_  labonrer^ui- 

higler,  chapman^  inn-keeper^  having  partridges,  &c.  in  their  possession,  der  83  Hea.  8« 
or  who  shall  buy,  sell,  or  offer  to  sell  the  same,  inakes  no  express  dis-  c*  ^'^  . 
tinction  between  such  as  are  qualified  by  estate,  and  such  as  are  not  j 
hut  it  was  thought  safer  to  native  all  the  qualifications.  If,  indeed, 
the  defendant  actually  sold  the  partridges,  or  offered  them  for  sale,  the 
case  would  come  within  28  Geo.  3.  c.  92.  which  inflicts  the  penalties 
upon  sellings  whether  the  person  be  qualified  or  not ;  and  in  such  case 
it  will  be  proper  to  omit  the  whole  of  what  is  stated  in  the  above  con- 
viction respecting  the  qualifications,  but  it  was  not  thodght  proper  ixi 
consider  the  using  the  partridges  in  the  house  by  an  innkeeper,  in  pro-* 
viding  for  his  guests,  as  an  actoal  sale  of  them  within  the  latter  act.*^ 

Now,  however,  by  58  Geo,  3.  c.  45.  entitled,  **  An  act  for  the  more 
effectual  prevention  of  offences  connected  with  the  unlawful  destruction 
and  sale  of  Game,**  the  buying  game  by  persons  of  all  descriptions  ia  de- 
clared to  be  an  offence,|and  punishable  by  conviction,  as  follows : 

"  Whereas  the  selling,  exposing,  or  offering  to  sale,  4iny  hare,  phea-* 
•ant,  partridge,  moor  heath  game,  or  grouse,  is  by.  law  prohibited  ;  and 
whereas  it  is  expedient,  for  the  more  effectual  prevention  of  offences  con- 
nected with  the  unlawful  destruction  and  sale  of  Game,  to  provide  hy 
law  as  herein-after  enacted  : — Be  it  therefore  enacted,  &c  That  if  any 
person  or  persons  whatsoever,  whether  qualijied  or  not  qualified  to  kill 
Game,  shall  buy  any  hare,  pheasant,  partridge,  moor  heath  game,  or 
grouse,  every  such  person  or  persons  who  shall  so  offend,  and  thereof 
shall  be  convicted  before  any  one  or  more  justice  or  justices  of  the  peace, 
magistrate  or  magistrates,  acting  for  the  county,  riding,  city,  town, 
borough,  division,  or  place  were  such  offence  shall  be  committed,  by 
the  oath  of  one  or  more  credible  witness  or  witnesses,  shall,  for  every 
hare,  pheasant,  partridge,  moor  heath  g^me,  or  grouse,  so  bought  a» 
aforesaid,  forfeit  and  pay  the  sum  of  five  pounds,  one  half  to  be  paid  to 
the  informer,  and  the  other  to  the  poor  of  the  parish  where  such  offence 
shall  be  committed ;  the  same  to  be  levied  by  distress  and  sale  of  the 
offendei^a  goods,  by  warrant  under  the  hand  and  seal  of  the  justice  or 
justices,  magistrate  or  magistrates,  before  whom  the  offender  shall  be 
convicted,  rendering  the  overplus  of  such  distress  and  sale  (if  any)  to  * 

the  party  or  parties,  after  deducting  the  charge  of  making  the  same ; 
provided  that  such  conviction  be  made  within  six  calendar  months  after 
such  offence  committed. 

**  And  for  the  better  discovery  of  such  person  or  persons  as  shall  buy 
or  sf //any  hare,  pheasant,  partridge^  moor  heath  game,  or  grouse,  be  U 

3d 
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infonned  that  T.  C,  of,  &c.,  labourer,  on  the  I6di  of 
August,  1773,  did  use  and  play  at  a  certain  unlawful  gsme 
with  bowls  and  pins,  called  bowl-rushing,  with  divers  liege 
Subjects  of  our  said  Lord  the  King,  and  did  then  and  there 
receive  divers  sums  of  money  of  the  said  subjects,  playing 
at  the  said  game,  against  the  form  of  the  statute,  &&,  and 
against  the  peace,  8ic.,  and  pray  that  the  said  T«  C%  may 
be  convicted  of  the  said  offence :  whereupon  afterwards, 

further  enacted  by  the  authority  aforesaid,  that  from  and  after  the  imt 
of  the  passing  of  this  act,  any  person  that  shall  buy,  sell^  or  offer  to  stUtCi 
heme  unlawfully  in  his  possession,  any  hare,  pheasant,  partridge,  wffx 
heath  game,  or  grouse,  and  shall  make  discovery  of  any  person  tht 
hath  within  six  calendar  months  bought  or  soldhny  such  gameas  afo^^ 
said,  so  as  any  one  shall  be  convicted  of  such  offence  by  virtue  of  ^^-^ 
or  any  other  statute  now  in  force,  such  discoverer  shall  be  dischargol 
of  and  from  all  pains,  forfeitures,  and  penalties  to  which  be  may  be 
and  shall  have  become  liable,  before  and  at  the  dme  of  the  making  soci 
discovery,  by  reason  of  the  buying  or  selling  or  offering  to  sell,  or  haris 
unlawfully  in  his  possession,  any  such  game  as  aforesaid,  any  thing  i^ 
any  former  statute  contained  to  the  contrary  notwithstanding;  aci 
shall  receive  the  same  benefit  and  advantage  as  any  other  inforssr 
shall  be  entitled  to  by  virtue  of  this  act,  for  such  discovery  aod  inforou- 
tion ;  provided  that  nothing  in  this  act  contained  shall  be  held  or  coe- 
strued  to  discharge  such  discoverer  of  or  from  any  pains^  forfeitores,  c: 
penalties  in  respect  whereof  a  prosecution  shall  be  actually  pending^  o( 
conviction  or  judgment  shall  have  been  had  against  him,  at  the  time^' 
making  such  discovery  as  aforesaid.  ** 

The  remaining  clause  provides  that  the  penalties  under  this  act  urn 
be  sued  for  to  the  sole  use  of  the  prosecutor. 

*  By  the  statute  of  33  H.  8.  c.  9.  "  no  person  shall  for  his  p^- 
lucre,  or  living,  keep  any  common  house,  alley,  or  place  of  bowling, 
Goyting,  cloyth,  cayls,  half-bowl,  tennis,  dicing  table,  carding,  or  *:i} 
unlawful  game,  then,  or  thereafter  to  be,  used^  on  pain  of  forfeiting  40. 
a-day."  §11.  And  every  artificer,  husbandman,  apprentice,  laboottr, 
servant,  journeyman,  fisherman,  or  waterman  playing  at  any  of  tb: 
said  games,  out  of  Christmas  (and  not  being  by  servants  within  tisc 
precincts  of  their  masters*  houses,  gardens,  or  orchards,  such  mastos 
having  100/.  pen-  annum,  in  manors,  lands,  tenements,  or  yearly  (tfcS^ 
and  giving  leave  or  licence  to  such  servants  so  to  play,  §  23.)  octi^r 
pain  of  forfeiting  fiOj.  for  every  time,  §  I6.  It  has  been  pieviotsly 
noticed,  under  title  "  Vagrants,"  that,  *•  all  persons  playing,  or  beuuV' 
nt  any  unlawful  g^mes  or  plays,''  are  among  the  descriptions  of  rogiio 
and  vagabonds,  in,  and  liable  to  the  punishment  of,  the  V!  Gto-i' 
p«5. 
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on^  &C.9  the  said  T.  C.  being  apprehended  and  brought 
before  me,  &c.,  to  answer  to  the  said  charge,  &c.  the  said 
T.  C.  is  asked  by  me  if  he  can  say  any  thing  for  himself 
why  he  the  said  T.  C.  should  not  be  convicted  of  the  pre- 
mises above  charged  upon  him,  &c«  and  thereupon  the 
said  T.  C,  of  his  own  accord,  fully  acknowledges  the  pre- 
miscs,  &c.  to  be  true  as  charged,  and  does  not  show  tb 
me  any  sufficient  cause  why  he  should  not  be  convicted 
thereof.  Whereupon  all  and  singular  the  premises,  &c. 
being  considered,  and  due  deliberation  being  thereunto 
had,  I  do  adjudge  and  determine  that  the  said  T.  C.  is 
guilty  of  the  premises,  &c^  and  that  the  said  T.  C.  is  there^ 
fore  an  idle  and  disorderly  person,  and  is  also  therefore  a , 
rogue  and  vagabond  within  the  true  intent  and  meaning  of  ' 

the  statutes  in  that  case  made  and  provided.  And  the  said 
T.  C.  is  accordingly  by  me  convicted  of  the  oiFence  charged 
upon  him  in  and  by  the  said  information,  and  of  being 
an  idle  and  disorderly  person,  and  a  rogue  and  vagabond, 
in  form  aforesaid ;  and  I  do  hereby  adjudge  and  order  that 
the  said  T.  C,  be  therefore  committed  to  the  house  ofcor^ 
rectton,  there  to  remain  for  the  space  of  one  month,  being 
a  less  time  than  until  the  next  general-quarter  sessions  of 
the  peace,  or  until  the  said  T.  C.  shall  find  sureties  to  be 
bound  in  recognizance  to  appear  before  the  next  quarter 

sessions,  and  for  his  good  behaviour  in  the  mean  time.*^ 

—  ■  I  —  * 

*  The  court  at  first  qaaahed  this  Coaviction,  on  an  objection  that  it 
was  not  alledged  in  the  information^  \hat  the  playing  at  bowls  was  out 
of  the  defendant*  s  own  orchard,  and  it  is  only  unlawful  sub  modo.  Af- 
terwards, in  the  said  term.  Lord  Mansfield  said,  a  doubt  had  arisen^ 
**  whether,  as  by  another  part  of  the  sixteenth  section 'of  33  H.  8.  it  is 
made  unlawful  for  a  labourer  to  play  at  any  time  out  of  Christmas,  the 
conviction  was  not  good,  as  the  defendant  was  stated  to  be  a  labourer, 
and  the  playing  laid  on  the  l6th  o(  August  f  "  but  his  lordship  observed, 
"  the  punishment  appeared  to  be  under  the  vagrant  act,  17  Geo.  2. 
c.  5.  §  1 .  therefore  desired  it  might  be  spoken  to  again  upon  this  point, 
and  also  whether  it  was  a  good  adjudication  under  this  latter  statute.*' 
AfterwardsMr.  J.  Aston  (Lord  Mansfield  being  absent)  delivered  the 
opinion  of  the  court:  *'This  conviction  is  a  jumble  of  confusion  of 
charges  and  punishments ;  it  is  a  conviction  for  playing  at  bowls,  and 
the  punishment  inflicted  is  imprisonment  as  an  idle  and  disorderly  per* 

3  D  2 
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CoiHrictioo  for  County  of 1     Be  it  remembered,  that  on  the 

I^^ttl'!^  .         {towit.)         J  day  of ,  bthe year  of 

60  i«  Geo.  2.     ^jjg  reign  of  our  Sovereign  Lord  King  George  the  Third, 

son.  The  statute  33  Hen.  8.  c.  9.  §  16.  lays  a  penalty  of  20s.  on  evay 
labpurer  playing  at  bowls  out  of  CkrUimai :  the  punishment  is  there- 
fore clearly  not  under  this  statute.  The  statute  17  Geo.  8.  c.  5.  $  I. 
describes  four  kinds  of  idle  and  disorderly  persons**  and  being  an  ex- 
planatory act,  we  cannot  go  out  of  it.  Now  howling  u  not  an  offence 
within  any.  of^  these  descriptions ;  consequently  the  defendant  is  not 
punishable  as  an  idle  and  disorderly  person^  but  the  punishment  is  under 
this  latter  statute.''— The  conviction  was  therefore  quashed.  Cowp.  R.35. 

*  By  the  12  Geo.  S.  c.  28.  "  If  any  person  shall  erect,  set  up,  coo- 
tinue,  or  keep,  any  office,  or  place,  under  the  denomination  of  a  sak 
of  houses,  lands,  advowsons,  presentations  to  livings,  plate,  jewels,  ships, 
goods,  or  other  things  by  way  of  lottery,  or  by  lots,  tickets,  numbers,  or 
figures,  cards,  or  dt(5e ;  or  shall  make,  print,  advertise,  or  publish  pro- 
posals or  schemes  for  advancing  small  sums  by  several  persons,  amount- 
ing in  the  whole  to  large  sums,  to  be  divided  among  them  by  chano» 
of  the  prizes  in  some  public  lottery  established  by  act  of  parliament,  or 
shall  deliver  out  tickets  to  persons  advancing  such  sums,  to  entitle  them 
to  a  share  of  the  money  so  advanced,  according  to  such  proposals  or 
schemes ;  or  shall  expose  to  sale  any  houses,  lands,  advowsons,  presen- 
tations to  livings,  plate,  jeweb,  ships,  or  other  goods,  by  any  game, 
method,  or  device  whatsoever,  depending  upon,  or  to  be  determined  by 
any  lot  or  drawing,  whether  it  be  out  of  a  box  or  wheel,  or  by  cards  or 
dice,  or  by  any  machine,  engine,  or  device  of  chance  of  any  kind  what- 
soever, shall  forfeit  200/.^'  §  1 . 

Moreover, "  every  such  sale  of  houses,  lands,  advowsons,  presentations, 
plate,  jewels,  ships,  goods,  or  other  things,  by  any  game,  lottery,  o)s- 
chine,  engine,  or  other  device,  depending  upon  any  chance  or  lot,  shall 
1>e  void ;  and  the  same  being  exposed  to  sale  in  manner  aforesaid,  shall 
be  forfeited  to  such  persons  as  shall  sue  for  the  same  in  any  court  of 
record,  or  at  the  assizes/' 

And  by  18  Geo.  2.  c.  34.  "  no  person  shall  keep  any  house  or  place 
for  playing,  or  permit  any  person  within  such  house  to  play,  at  any  pro- 
hibited game,  with  cards  or  dice,  under  the  penalties  of  12  Geo.  2. 
c.  28.'*  §  I,  ^ 

**  And  every  person  who  shall  be  an  adventurer  in  any  of  the  said 
games,  lotteries,  or  sales,  shall  forfeit  50/."     12  Geo.  2.  c.  28.  $3. 

*'  Which  penalties  may  be  recovered  before  one  justice,  or  mayor, 
who,  on  confession,  view,  or  oath  of  one  witness,  may  conrict  sucb 
ofieiider,  and  levy  such  penalty  by  distress,  to  be  applied,  after  deduct- 
ing the  charges,  one  third  to  the  informer,  and  two  thirds  to  the  poor; 
and  for  want  of  sufficient  distress,  and  in  case  such  offender  do  not  par 
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at  the  parish  of ^  in  the  city  of ^  in  the  county 

of ,  G.  H.  W.  M.,   of  the  parish  of  St.  Olave,  in 

the  city  aforesaid^  in  the  said  county,  gentleman,  in  his 
own  proper  person  cometh  before  us  Sir  H.  J.  knight,  and 
M.  P.,  esquire,  two  of  his  Majesty's  justices  assigned  to 
keep  the  peace  of  our  said  Sovereign  Lord  the  King,  in 
and  for  the  said  city,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  in  the 

or  secare  the  same,  he  may  be  committed  to  gaol  for  any  time  not  ex* 
ceeding  six  months.*'  §  1.  8. 

Persons  aggrieved  may  appeal  to  the  next  sessions,  giving  reasonable 
notice  to  the  prosecutor,  and  entering  into  recognizance  before  a  justice 
Mrith  two  sureties  to  try  such  appeal  at  such  sessions,  who  shall  finally 
determine  the  same ;  and  in  case  such  conviction  or  judgment  be  af- 
firmed, the  defendant  shall  have  treble  costs.  §  5. 

**  And  the  game  of  passage,  and  every  other  game  with  one  or  more 
die  or  dice,  or  with  any  other  instrument,  engine,  or  device  in  the 
nature  of  dice,  having  one  or  more  figures  or  numbers  thereon  (back- 
gammon, and  the  other  games  played  with  the  back-gammon  tables  only 
excepted,)  shall  be  deemed  games  or  lotteries  by  dice,  within  the  said 
act  of  12  Geo.  2.  c.  28."— 13  Greo.  2.  c.  IQ.  §  p. 

Also  by  the  18  Geo.  2.  c.  34.  "  no  person  shall  keep  any  house, 
room,  or  place  for  playing,  or  suffer  any  person  within  such  place  to 
play  at  roly-poly,  or  any  other  game,  with  cards  or  dice  already  prohi- 
bited by  the  laws  of  this  realm  ;  and  if  any  person  shall  keep  such  house, 
or  suffer  any  person  to  play  at  roly-poly,  or  other  game  with  cards  or 
dice  prohibited  by  law,  he  shall  be  liable  to  the  penalties  and  prosecution, 
as  by  the  said  act  of  the  12  Geo.  2.  c.  28.** — 18  Greo.  2.  c.34.  §  I. 

''And  if  any  person  shall  play  at  roly-poly,  or  any  game  with  cards  or 
dice  prohibited  by  law ;  he  shall  be  liable  to  the  penalties  and  prosecu* 
tioQ,  as  by  the  said  acL^'  §  2. 

By  42  Geo.  3.  c.  IIQ.  all  games  or  lotteries  called  Little  Goes,  are 
declared  to  be  public  nuisances.  §  1. 

"  And  no  person  shall  keep,  or  suffer  to  be  kept,  in  his  house,  &c. 
any  office  or  place  for  any  game  or  lottery  called  a  Little  Goe,  or  for  any 
other  lottery  whatsoever,  not  authorized  by  parliament,  on  pain  of 
600/.  for  each  offence,  f  ecoverable  in  the  Exchequer  by  the  attorney* 
general  to  the  use  of  the  King ;  and  such  person  shall  be  deemed  a 
rogue  and  vagabond  within  17  Geo.  2.  c.  5.  And  persons  employing 
others  to  carry  on  such  transactions  shall  be  deemed  rogues  and  vaga- 
bonds, and  be  punishable  as  such.''  §  2. 4. 

Provided  that  persons  not  proceeded  against  for  Che  penalty,  shall  bo 
punishable  as  rogues  and  vagabonds  within  the  said  17  Geo.  f .  $  9. 
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3aid  city  committed,  and  now  here  exhibiteth  lidbre  ni 
the  said  justices  a  certain  complaint  and  information,  and 
therein  complaineth  and  giveth  us  to  understand  and  be  in- 
formed, that  R.  Lyon,  yeoman,  of  New-street,  in  the 
parish  of  St.  John,  in  the  city  of  G.  aforesaid,  in  die  coun- 
ty aforesaid,  did,  after  the  twenty-fourth  day  of  June^  1739} 
to  wit,  on  the  20th  day  of  May,  A.  D.,  1810,  at  a  certain 
house  in  New-street  aforesaid,  set  up,  maintain,  and  keep, 
a  certain  fraudulent  game,  to  be  determined  by  the  chance  of 
dice,  under  the  denomination  of  the  game  of  Hazard,  against 
the  form  of  the  statute  in  such  case  made  and  provided ;  and 
afterwards,  on  the  2d  day  of  June,  in  the  year  aforesaid,  at  the 
parish  of  St.  John  aforesaid,  in  the  city  aforesaid,  in  the  said 
couqty  of  G.  the  said  R.  Lyon  having  been  duly  summoned 
in  this  behalf  to  appear  before  us  the  justices  aforesaid,  sf- 
peareth  and  is  present,  in  order  to  make  his  defence  against 
th^  said  charge  contained  in  the  said  information,  and 
having  heard  the  same  read,  the  said  R.  Lyon  is  asked  by 
us  the  said  justices  if  he  can  say  any  thing  for  himself  why 
he  should  not  be  convicted  of  the  premises  above  charged 
upon  him  in  form  aforesaid,  who  pleads  that  he  is  not 
guilty  of  the  said  offence :  nevertheless,  on  the  said  2d  day 
of  June,  in  the  year  aforesaid,  at  the  parish  of  St.  John 
aforesaid,  in  the  city  aforesaid,  in  the  said  county,  three 
credible  witnesses,  to  wit,  A.  B.,  of  the  parish  of  M.  in 
the  said  county  of  G.,  gentleman;  C.  D.  of  the  parish  of 
N.,  in  the  said  city  of  G.',  in  the  county  of  G.  aforesaid, 
labourer;  and  E.  F.  of  the  parish  of  St.  John  aforesaid,  in 
^he  said  city  and  county  of  G.,  yeoman,  came  before  us 
justices  aforesaid,  and  before  us  the  said  justices,  upon 
their  oaths  on  the  Holy  Gospel  to  them  respectively  tbea 
and  there  by  us  tlie  said  justices  administered,  depose^ 
swear,  and  on  their  oaths  aforesaid,  in  the  presence  of  the 
said  R.  Lyon,  say  as  followeth :  And  first,  the  said  A.  B^ 
on  his  oath  aforesaid  saith,  that  on  the  20th  day  of  May 
last  past,  he  was  at  the  house  of  the  said  R.  Lyon,  in  New- 
street  aforesaid,  that  there  were  then  many  persons  playing 
at  a  game  called  hazard  in  the  said  house  for  money;  that 
the  said  R.  Lyon  was  then  present  ther^  during  the  play- 
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hig  of  the  said  game^  and  acted  as  master  of  the  hasBard-table 
there ;  and  the  said  A.  B.  upon  his  oath  further  saith,  that  he 
hath  frequently  been  at  the  said  house  of  the  said  R»  Lyon, 
and  hath  often  lost  large  sums  of  money  there  at  hazard ; 
that  on  those  occasions  the  said  R.  Lyon  hath  always  acted 
as  master  of  the  said  hazard-table,  and  that  whenever 
any  disputes  arose  at  the  said  hazard-table  respecting  the 
^me  or  other  matters,  he  was  always  appealed  to,  and  de* 
cided  them.  And  the  said  C«  D.  upon  his  oath  saith,  that 
he  is  one  of  the  constables  appointed  by  the  mayor  and 
aldermen  of  the  city  of  G.  for  the  said  city,  and  that  on 
Friday,  the  20tb  day  of  May  last  past,  he  went  to  the  said 
house  of  the  said  R.  Lyon,  in  New-street  aforesaid ;  that 
znore  than  twenty  persons  were  then  and  there  seated 
round  a  hazard-table ;  that  the  said  ,C.  D.  took  from  the 
said  table  a  dice-box,  and  two  pair  of  dice,  and  several 
counters,  with  the  letters  R.  L.  upon  them,  which  he  now 
produceth ;  that  the  said  R.  Lyon  was  then  and  there  pre- 
sent, and  endeavoured  to  prevent  and  hinder  the  said 
C.  D.  from  taking  and  seizing  the  said  dice  and  dice-box 
and  counters.  And  the  said  £.  F.  upon  his  oatl^  aforesaid 
saith,  that  he  is,  and  hath  been  for  several  years  past  collec- 
tor of  a  rate  in  the  city  of  G«,  called  the  conduit  assessment, 
which  is  a  rate  charged  upon,  and  paid  by,  every  inha- 
bitant householder  in  the  said  city  of  G.,  for  a  supply  of 
water  convey^  to  the  house  of  every  such  inhabitant  house* 
holder  in  the  same  respectively;  that  he  hath  during 
that  time  constantly  received  the  said  rates  for  the  said 
R.  Lyon's  house  in  New-street,  in  tlie  said  parish  of  St 
John,  in  the  said  city,  and  hath  given  him  the  said  R.  L* 
receipts  for  the  same  in  his  own  name  as  occupier  of  the 
said  house :  and  thereupon  the  said  R.  Lyon,  on  the  2d 
day  of  June  aforesaid,  in  the  year  aforesaid,  before  us  the 
justices  aforesaid,  by  the  oaths  of  the  aforesaid  credible 
witnesses,  according  to  the  form  of  the  statute  aforesaid, 
is  convicted  of  the  offence  aforesaid,  and  for  his  said  of- 
fence hath  forfeited  the  sum  of  200/.  of  lawful  money  of 
Great  Britain,  to  be  distributed  as  the  statute  aforesaid 
doth  direct.     In  witness  whereof  we  the  said  justices  to 
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tins  present  record  of  oonviction  afcHresaid  have  «ei  our 
hands  and  seals,  at  the  parish  of|  8lc^  in  the  county  afare- 
said)  the  said,  &c. 

CoDfiction  of  County  of ^     Be  it  remembered,  that  on  die 

a  mouotebank  ff^  ^^,)         /day  of  .•./•.,  in  the year  of  the 

for  exposing  tO,^  '.  •'  •  -r  -»   ^  %        rrw  •  J    L_ 

sale  pUte  by  a  reign  of  our  present  Sovereign  Lord  George  the  xhm^  t? 

cblLce "de-     *^  8^^®  ^^  *^^»  *^^»  ™^  ^  ^"^^^  *^ -,  in  lie 

pending  on  a  county  of aforesaid,  one  R.  B.  of  ..•••^  in  the 

^l2QZ!2je.2B.^^^^^J  aforesaid,  butcher,  in  his  own  proper  person,  comes 
before  me  Sir  T.  M^  knight,  one  of  the  justices  of  our  said 
Sovereign  Lord  the  King,  assigned  to  keep  the  peace  of 
our  said  Lord  the  King^  in  and  for  the  said  connty,  and 
also  to  hear  and  determine  divers  feldnies,  trespasses,  and 
other  misdemeanors  in  die  same  county  committed,  and  ts 

v^ell  for  the  poor  of  the  parish  of aforesaid,  where 

the  offence  hereinafter  mentioned  was  committed,  as  for 
himsdf,  exhibits  unto  me  the  justice  aforesaid,  a  certain 
complaint  and  information,  and  thereby  informeth  me,  the 

said  justicci  that  P.  E.  of aforesaid,  in  the  count; 

aforesaid,  pretended  practitioner  in  physic,  did,  after  the 

24th  day  of  June,  1739,  to  wif;,  on  the day  of. .  ..n 

last  past,  at aforesaid,  in  the  county  aforesaid,  ex- 
pose to  sale  plate,  to  wit,  one  aUver  tankard,  three  silfff 
tea-spoons,  and  one  gold  ring,  by  a  method  depeodii^ 
upon,  and  to  be  determined  by,  a  lottery  or  drawing,  by  a 
device  of  chance,  against  the  form  of  the  statute  in  that 
case  made  and  provided,  whereby  the  said  P.  £.  hath  tor- 
feited  the  sum  of  200l.  of  lawful  money  of  Great  Britain; 
to  be  levied,  paid,  and  distributed,  as  the  law  in  that  be- 
half directs;  and  thereupon  the  said  R.  B.  prays  judgmeot 
in  the  premises,  and  that  he  may  have  one^third  part  of  the 
said' forfeiture,  according  to  the  form  of  the  statute  in  soch 
case  made  and  provided,  and  that  the  said  P.  R  may  be 
summoned  to  answer  the  said  premises,  and  to  make  d^ 
fence  therein  before  me  the  said  justice.    And  afterwards, 

to  wit,  on  the day  of aforesaid,  in  the  said 

year  of  the  reign  of  our  said  Sovereign  Lord  the 

fUng,  at  , . .  r . .  aforesaid^  in  the  county  aforesaid,  being 
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the  time  and  place  appointed  by  my  summons  on  the  above 
written  infonnation,.  the  said  P.  £•  having  been  by  me 
duly  summoned,  appeareth^  and  pleadeth  that  he  is  not 
guilty  of  the  offence^  in  manner  and  form  as  in  the  above 
written  information  is  mentioned  and  set  forth.  Neverthe- 
less, on  the .  said day  of aforesaid,  in  the 

year  aforesaid,  at  .  •  •  • .  •  aforesaid,  in  the  county  afore* 

said,  one  credible  witness,  to  wit,  W.  B.  of ,  in  the 

county  aforesaid,  tailor,  cometh  before  me  the  said  justice, 
and  before  me  the  said  justice  upon  his  corporal  oath  upon 
the  Holy  Gospel  of  God,  by  me  the  said  justice  adminis- 
tered, in  the  presence  and  hearing  of  the  said  P.  E.  de* 

poseth,  sweareth,  and  saith,  that  on  the  said day 

of .  • . . .  •  last  past,  at aforesaid,  in  the  county  afore- 
said, the  said  P.  E«  did  exhibit  and  expose  to  sale  on  a 
certain  stage  set  up  and  placed  in  the  marketrplace  there,  by 
the  order  of  him,  the  said  P.  E.  one  silver  tankard,  three 
silver  tei^spoons,  and  one  gold  ring,  as  prizes,  by*  a  me- 
thod depending  upon,  and  to  be  determined  by,  a  lottery 
or  drawing,  by  a  device  oi  chance,  and  thereby  obtained 
a  considerable  sum  of  money,  in  the  manner  following, 
that  is  to  say,  that  he,  the  said  P.  E.,  did  on  the  said 

day  of last,  at aforesaid,  in  the  county 

aforesaid,  in  an  open  and  public  manner,  on  the  said  stage  so 
erected  and  placed  in  the  market-place  as  aforesaid,  receive 
and  take  of  and  from  several  persons,  to  wit,  one  hundred 
persons,  and  more,  then  and  there  assembled,  from  each 
one  shilling,  together  with  a  mark,  to  wit,  a  handkerchief 
from  one,  from  another  an  apron,  and  from  others  each  a 
glove,  all  which  said  marks  were  taken  or  placed  by  the 
said  P.  E.,  in  a  heap  or  parcel  together  upon  the  said 
stage ;  and  when  no  more  money  or  marks  were  thrown 
up  to  the  said  P.  E.  upon  the  said  stage;  he  the  said 
P.  £.  took  out  a  heap  or  parcel  of  packets  and  papers 
containing  small  boxes  of  salve  and  powders,  then  and 
there  lying  on  the  said  stage,  so  many  of  the  same 
packets  or  papers  of  boxes  of  salve  and  powders,  as 
there  were  prizes  intended  to  be  delivered  out,  to  wit, 
three  prizes,  that  is  to  say,  one  silver  tankard,  three  silver 
tea-spoons,  and  one  gold  ring,  then  opened  the  same  and 
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put  into  each  of  them  another  paper  contaiiuiig  a  hen  of 
salve  and  a  paper  of  powders,  on  which  was  placed,  written, 
or  printed,  certain  seals,  letters^  or  marks,  denoting  it  lo 
be  a  prize,  and  what  such  prize  consisted  of,  and  that  vIkk 
ever  had  the  lot,  good  fortune^  or  chance,  to  reodve  socb 
packet  containing  a  box.  of  salve  and  a  pi^r  of  powden, 
would  be  entitled  to  such  prize;  then  closed  up  thesiid 
packets  or  papers  of  salve  and  powders  so  opened  for  tk 
purpose  aforesaid,  and  put  them  to  the  other  packets  or 
papers  of  salve  and  powders  in  the  heap  on  the  «aid  sti|e 
which  contained  no  prizes,  and  mixed  them  altogether, 
making  the  number  of  packets  or  papers  of  salve  aiui 
powders  equal  to  the  number  of  marks  that  were  throvs 
up,  and  shillings  that  were  received ;  and  then  called  t^Q 
persons  from  among  th6  crowd,  and  employed  the  said 
two  persons  to  take  up  a  packet  or  paper  of  salve  sod 
powders  out  of  the  heap  on  the  said  stage,  which  was  de- 
livered to  the  said  P.  £.,  who  then  and  there  took  up  o« 
of  the  said  marks,  proclamation  then  being  made  for  the 
owner  thereof  to  claim  the  same,  to  whom  was  deliv^ 
the  mark,  together  with  one  of  the  said  packets  or  papen 
of  salve  and  powders  so  drawn  and  taken  up  by  the  ssuc 
persons  as  aforesaid ;  and  the  said  P.  £.  proceeded  in  tk 
same  manner  until  the  said  persons  had  drawn  up  all  tbe 
said  packets  or  papers  of  salve,  and  the  said  P.  E.  ssi 
his  servants  had  delivered  out  all  the  said  marks,  togetki 
with  the  said  packets  or  papers  of  salve  and  powdei^  ss 
well  those  containing  the  seals,  letters,  or  marks,  denoting 
them  to  be  prizes  as  aforesaid,  as  others  so  drawn  from  tbe 
heap  on  the  said  stage  by  the  said  persons  as  aforesaid: 
after  which  the  fortunate  holders  of  lots  to  whom  the  siid 
packets  or  papers  of  salve  and  powders  fell  wliich  oontaioe^i 
the  boxes  of  salve  and  papers  of  powders'  whereon  iw? 
placed,  written,  or  printed,  the  said  seals,  letters,  or  marks 
as  aforesaid,  attended  at  or  on  the  said  sti^e,  and  had 
their  respective  prizes  delivered  to  them  by  the  said  P.  £•• 
and  thereupon  the  said  P.  £.  is  by  me  Ae  said  justice  asked 
what  he  hath  to  say  or  allege  in  his  defence;  but  be  the 
said  P.  E.  does  not  produce,  nor  does  he  say  be  can  pro- 
cure any  evidence  to  contravene  or  contradict  the  piW 
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resaid;  nor  does  he  shew  unto  me  any  sufficient  cause  why 
the  said  P.  E.  should  not  be  convicted  of  the  premises 
resaid;  wherefore  it  manifestly  appears  to  me  the 
tice  aforesaid,  that  the  said  P.  £.  is  guilty  of  the  pre- 
9es  charged  upon  him  in  and  by  the  said  information :  it 
lierefore  considered  and  adjudged  by  me  the  said  justice. 
It  the  said  P.  £.  be  convicted,  and  he  is  by  me  accord- 
;ly  convicted  of  exposing  to  sale  plate,  that  is  to  say, 
e  silver  tankard,  tHree  silver  tea-spoons,  and  one  gold 
ig,  by  a  method  depending  upon,  and  to  be  determined 
,  lot,  or  drawing  by  a  device  of  chance,  against  the  form 
the  statute  in  that  case  made  and  provided,  and  for  his 
fence  aforesaid  hath  forfeited  the  sum  of  200^.  to  be  le^ 
^  paid,  and  distributed  as  the  statute  aforesaid  doth 
rect.  In  witness  whereof  I  the  said  justice,  to  this  pre- 
Dt  record  of  Conviction,  have  set  my  hand  and  seal,  at 

aforesaid,  in  the  county  aforesaid,  the day 

^  in  the  year  ofonr  Lord 


Convictions — {Hawkers  and  Pedlars). 
Ity  and  County  of  the  ^      Be  it  remembered,  that  on,  &c,,  Errooeoiu 
City  of  Litchfield       i  at,  8lc.,  one  T.  Preston,  gentleman,  S^°'^^|!^'' 

{to  wit.)  J  Cometh  in  his  proper  person  before  prdiar  •  for 

le,  W.  B.,  8cc.,  andgiveth  me  the  said  justice  to  understand,  J^^Hc^^e!"***'* 
c.  that  one  Thomas  Little,  on  the  24th  day  of  Oct.,  A.  D. 
757,  in  the  parish,  Sec  was  found  offering  to  sale  silk  hand- 
erchiefs,  and  trading  a^  an  hawker^  pedlar,  or  petty  chap- 
ian,t  and  that  the  said  T.  Little  did  then  and  there  offer 

*  This  Conviction  was  much  canvassed  (see  1  Burr.  R.  613.)  and  has^ 
J  the  determination  on  it,  settled  the  right  interpretation  of  the  statute 
n  which  it  was  erroneously  formed ;  (see  Paley»  69). 
t  The  words  of  the  statutes  of  9  &  10  W.  3.  are,  "  trading  person ; 
"^•g/row  town  to  town,  gr,  to  other  men's  houses,  and  travelling  either 
tt  foot,  or  with  horse,  carrying  to  sell,  or  exposing  to  sale.*  The 
ourt  therefore  said  this  description  of  crime,  *«  trading  as  a  hawker  and 
^ar,**  was  a  conclusion  of  law,  and  too  general ;  that  it  was  a  no- 
tary allegation  to  hring  him  within  the  description  of  the  statute  to 
^te  that,  ««  he  went  from  town  to  town,  or  to  other  men's  houses,*'  No 
^m  act  is  laid  of  trading  as  a  Hawker  and  Pedlar.  It  has  also  been 
<>served«  that  a  single  act  of  selling  does  not  constitute  a  trading  in 
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to  sell  to  him  the  said  T.  Preston  a  parcel  of  aSk  hid- 
kerchiefs,  and  that  the  said  T.  Little  did  not,  altlmi^ 
'  requested  to  do^  produce  any  licence,  as  the  law  in  tk 

case  made  and  provided  *  directs,  to  qualify  him  fixrkis 
said  tradings  and  the  said  T.  Preston  thereupon  then  2d 
there  prayed  that  the  said  T.  Little  might  be  conride 
&c. ;  whereupon  the  said  T.  Little^  being  brought  befe? 
me,  and  being  then  and  there  preseiit,  and  having  bed 
the  same  information  read,  and  being  charged  therevitL 
he  the  said  T.  Little  is  then  and  there  asked  by  me  thes&i 
W.  B.  if  he  hath  any  thing  to  say  why  he  the  said  T.  Udi 
should  not  be  convicted  of  the  said  o£^ce  so  charged  ope 
him  in  form  aforesaid,  according  to  the  form  of  the  st&ts:^. 
&c. ;  whereupon  he^  the  said  T.  Little^  doth  now  hst 
freely  and  voluntarily  confess  before  me  the  said  W.  6, 
that  he  did  offer  to  sell  silk^  handkerchiefs  to  the  sa 
T.' Preston,  in  such  manner  as  is  mentioned  in  these: 
information,  and  that  he  hath  no  licence  for  selling  tbeib 
of;  and  the  said  T.  Little  is  now  here  required  by  metk 
said  W.  B.,  the  justice  aforesaid,  to  produce  a  lica.'^ 
granted  to  him  to  empower  and  qualify  him  to  travel  s 
trade,  pursuant  to  the  statute  in  that  behalf  made  and  pro' 
vided,  and  he,  the  said  Thomas  Little,  doth  not  prodas 
before  me  any  such  licence,  or  any  licence  granted  to  his 
in  that  behalf,  and  that  the  said  T.  Little  doth  not  pretax 
or  alledge  that  he  is  a  real  worker  or  maker  of  the  sak* 
goods,  or  the  child,  apprentice,  agent,  or  servant  of  orb* 
any  such  worker  or  maker,  nor  doth  he  alledge  any  otb^ 
matter  in  his  defence.  Wherefore,  &C  I  do  adjuc^  tk 
the  said  T.  Little  is  an  hawker  within  the  true  intent  ami 
meaning  of  the  statute  in  such  case  made  and  providai: 

any  understanding  of  the  word ;  but  are  several  acts  of  trading,  if  statrd 
as  this  Conviction  states  the  charge  would  not  bring  the  offence  witks 
the  description  of  the  act. 

*  It  is  of  the  essence  of  the  crime  of  not  producing  a  licence,  (hit  he 
was  such  a  person  as  ought  to  take  out  a  licence,  but  this  mode  ot 
stating  his  trading  does  not  shew  that  he  was  tuch  a  trader ;  bol  otbcf- 
wise  refVising  to  produce  a  licence  is  to  be  taken  as  sufficient  erideooi 
that  the  party  has  not  oqe.    R.  v.  Smith,  3  Burr.  HJi. 
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id  it  manifisstly  appeareth  to  me  the  said  justice,  tha^he  the 
id  T.  Little  is  guilty  of  the  said  offence  in  the  said  in- 
rmation  above  laid  to  his  charge,  in  the  manner  and 
rm  as  by  the  said  information  is  above  alledged.  There- 
re  it  is  considered,  &c.  that  the  said  T.  Little  be  and  is 
mvicted  of  the  said  premises  in  the  said  information 
ecified  above  laid  to  his  charge,  according  to  the  form  of 
e  statute,  &c. ;  and  that  he  do  forfeit  for  his  said  offence 
e  sum  of,  &c.,  to  be  levied  and  paid  according  to  the 
rm  of  the  statute,  &c.    In  witness  whereoi^  &c. 

yunty  of 0      Be  it  remembered,  that  on  the Coofiction  ac- 

[to  wit.)         5  ^*y  ^^ 9  ^  ^®  y®^  of  ^^^  Lord  50  Ge?S? 

,  at ,  in  the  county  of ,  A.  B.  came  c.  4i.* 

^fore  me  C.  D.,  one  of  his  Majesty's  justices  of  the  peace 
r  the  said  county,  residing  near  the  place  where  the  of- 
nce  herein  after  mentioned  was  committed,  and  informed 

e  that  £.  F.  of ,  in  the  said  county  of ^ 

\ere  set  forth  the  fact  for  which  the  information  is  laidy"]  + 

*  By  this  statute  it  is  declared,  that  a  coQTiction  according  to  this 
rm,  or  to  thai  effect,  mutatis  mutandis,  (as  the  case  shall  happen  to 
:,)  shall  he  good  and  effectual  without  stating  the  evidence^  and  with- 
it  stating  more  than  the  substance  of  the  offence.  But  the  descrip- 
)n  of  the  substance  of  such  offence  being  necessarily* left  blank,  it 
ust  be  filled  up  much  after  the  same  manner  as  was  necessary  under 
e  former  statute^  with  such  additional  circumstances  as  are  required  by 
e  present  one,  or  by  29  Geo.  3.  c.  S6;  of  which  this  of  the  50  Geo.  3. 
little  more  than  a  transcript,  except  so  far  as  concerns  the  stamp  duty, 
^  the  person  authorized  to  grant  the  licences, 
t  It  has  been  already  seen,  in  the  observations  on  the  last  preceding 
•oviction,  what  averments  are  necessary  to  bring  the  defendant  within 
e  general  description  of  a  Hawker  and  Pedlar.  By  the  statute  under 
hich  this  form  of  conviction  is  allowed,  several  exceptions  are  intro- 
iced  as  follow,  (which  are  negatived  respectively,  according  to  the 
bject  matter  of  the  charge.  See  Paley,  p.  63.  App.).  But  see  the 
me  author,  p.  83 ;  and  ante,  this  work,  p.  678. 
After  the  first  day  of  August,  1810,  it  shall  not  be  lawful  for  any 
iwker,  pedlar,  petty  chapman,  or  any  other  trading  person  going  from 
*wn  to  town,  or  to  other  men's  houses,  and  travelling  either  on  foot  or 
»th  horse  or  horses,  either  by  opening  a  room,  or  shop,  and  ^posing 
'  sale  any  goods,  wares,  or  merchandize,  by  retail,  in  any  town,  parish, 
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whereupon  the  said  £.  F.,  being  duly  aununoDcd  to  ac- 
swer  the  said  charge,  appeared  before  me  (and  ha^iag 
heard  the  charge  contained  in  the  said  information,  ac- 
knowledged and  voluntarily  confessed  the  facts  ther<^ 
stated  to  be  true,)  but  in  his  [or  her]  defence  alledged  [hr*. 
set  forth  the  substance  of  the  defence,^  or  voluntarily  cai- 
fessed  the  said  charge  to  be  true^  or  did  not  roakeasy 
defence  against  the  said  charge,  whereupon  the  same  t< 
fully  proved  on  the  oath  of  G.  H.,  a  credible  witae^  c 
said  that  he  [or  she]  was  not  guilty  of  the  said  ofibct. 
whereupon  the  same  was  fully  proved  on  the  oath  of  G.  H 
a  credible  witness  [or  as  the  case  shall  Ae],  or  did  not  ap 
pear  before  me  pursuant  to  the  said  summons,  but  the  ssk 
charge  was  fully  proved  on  the  oath  of  G.  H.,  a  credibii 
witness,  [or  as  the  case  shall  beji  and  therefore  it  maniik.] 
appearing  to  me,  that  the  said  £.  F.  is  guilty  of  the  offeDC 
charged  in  the  said  information,  I  do  hereby  convict  lj 
[or  her]  of  the  said  offence,  and  do  adjudge  that  he  [or  i, 
hath  forfeited  the  sum  of ,  or  his  [or  her]  liceDq 


or  place,  such  person  not  being  a  householder  there^  or  the  same  octb 
ing  an  usual  place  of  his  or  her  abode,  or  by  any  other  means  or  dtti^* 
to  vend  or  sell  either  by  himself,  or  by  any  auctioneer,  whether  Wca^ 
or  not,  broker,  appraiser,  agent,  senant,  or  other  person  on  bis  bdu^ 
any  goods,  wares,  or  merchandize  whatsoever,  by  outcry,  kooc'}^' 
down  of  hammer,  candle,  lot,  parcel,  or  any  other  mode  of  sak  - 
auction,  or  whereby  the  best  or  highest  bidder  shall  be  deemed  so;) 
the  purchaser,  and  that  every  person  so  vending  or  selling  contraiy-^ 
such  prohibition  as  last  aforesaid  shall  forfeit  for  erery  offence  tbesci 
of  fifty  pounds,  to  be  recovered  and  applied  as  herein-after  meatioDedj' 
But  nothing  herein  shall  prohibit  any  person  from  selling  acts  cfpi> 
liament,  forms  of  prayer,  proclamations,  gazettes,  licensed  almasact 
of  other  printed  papers  licensed  by  authority,  or  any  fish,  fruits,  or  >^ 
tuals,  nor  to  hinder  any  person  who  is  the  real  worker  or  makif^'-A 
goods  or  wares,  or  his  children,  apprentices,  servants,  or  agents,  ws*/ 
residing  with  such  worker  or  maker,  from  carrying  abroad,  esposifif'^ 
sale,  or  selling  any  of  the  said  goods  and  wares  of  his  own  makii:^.  ^ 
any  public  fair,  market,  or  elsewhere,  lior  any  tinker,  cooper,  gl32«« 
plumber,  harness  mender,  or  other  person  usually  trading  io  meoiiias 
kettle?,  tubs,  household  goods,  or  harness,  from  going  about  and  ciHf 
ing  with  him  proper  materials  for  roendiog  the  same.*'  fQGeo.^ 
c.  S6'.    §  «1.— ^0  Geo.  3.  c.  41.  §  S3. 
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iid  the  sum  of ^  of  lawful  money  of  Great  Britain^ 

0  be  distributed  as  the  law  directs  accordini;  to  the  form  of 
he  statute  in  such  case  made  and  provided.  Given  under 
ny  hand  and  seal  the 

Description  of  an  offence  according  to  the  foregoing  statute  ; 
Conviction  to  be  varied  according  to  the  subject  matter. 

^^ThatE.  F.of  .• . .,  in  thesaidcounty  of ....,  onthe.. .. 
lay  of ... .,  was  a  hawker  and  pedlar,  and  a  petty  chapman, 
md  a  trading  person  going  and  travelling  from  town  to  town, 
uid  to  other  men's  houses,  within  that  part  of  the  United 
Kingdom  called  England ;  carrying  to  sell,  without  any  11* 
cence  so  to  do,  divers  goods,  wares,  and  merchandizes,  that  is 
to  say,  certain  woollen  cloths,*  of  which  the  said  K  F.  was  not 
the  real  worker  or  maker,  or  the  child,  apprentice,  agent,  or 
servant  to  the  real  worker  or  maker  thereof;  and  the  said 
E.  F.  being  a  hawker,  pedlar,  and  petty  chapman,  and 
travelling  from  town  to  town,  and  other  men's  houses,  with* 

•  "  Provided,  that  no  person  being  a  wholesale  trader  in  English 
boDe  lace,  or  in  woollen,  linen,  silk,  cotton,  or  mixed  goods,  or  any 
goods,  wares,  or  manufactures  of  Great  Britain,  and  selling  the  same  by 
wholesale,  shall  be  deemed  a  hawker,  pedlar,  or  petty  chapman ;  but 
that  such  persons,  and  those  that  shall  be  immediately  employed  under 
theoi  to  sell  by  wholesale  only,  may  go  from  house  to  house  to  any 
customer  who  sells  again,  without  being  subject  to  any  penalty." 
29  Geo.  3.  C.26.  §20. 

(And  by  52  Geo.  3.  c.  108.  this  exemption  from  the  duties  is  ex- 
tended to  persons  carrying  about  coals  in  carts,  or  on  horses,  mules,  or 
itsses,  and  selling  the  same  hy  retail,) 

The  appeal  from  the  convictions  of  justices  is  given  in  the  following 
Words:— 

"  Provided  always,  that  if  any  person  shall  think  himself  aggrieved 
l>y  thejudgmentof  such  justice,  he  may,  on  entering  into  recognizance 
^ith  two  sureties  to  the  amount  of  the  penalty  and  costs  which  may  be 
awarded,  conditioned  to  pay  the  same  in  case  such  judgment  be  af- 
firmed, appeal  to  the  next  general  sessions  for  the  county  or  place, 
who  may  summon,  examine  witnesses  on  oath,  and  finally  hear  and 
determine  the  samej  or  at  their  discretion  may  state  the  facts  specially 
for  the  determination  of  the  Kings  Bench  thereon.     And  if  thejudg- 
luent  of  such  justice  be  affirmed,  such  justices,    or   court  of  King's 
Bench,  may  award  such  costs  occasioned  by  such  appeal  as  to  them 
»hall  seem  meet."  29Geo.  3.  c.  *J6.  §  25.  and  50  Geo.  3.  c.  41.  §  27- 
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in  that  part  of  the  United  Kingdom  called  EngUnd  as 
aibreaaidy  carrying  to  sell  such  goods,  wares,  and  mecckan- 

dizes  as  aforesaid,  on  the day  of .,  in  tike  yew 

of  our  Lord aforesaid,  at aforesaid,  in  the 

oounty  aforesaid,  exposed  to  sale  and  offered  to  sdl,  and 
did  then  and  there  actually  sell  by  retail,  and  not  by  whcde- 
sale,  a  parcel,  to  wit,  five  yards  and  a  half  of  narrow  wooDec 
cloth,  he  the  said  E.  F.  not  being  the  real  worker  or  maker 
of  the  said  doth,  nor  being  the  child,  appr^tice»  serract, 
or  agent  of  the  worker  or  maker  thereof  nor  then  being  a 
person  trading  wholesale  in  the  woollen  or  linen  manu&c- 
tures  of  this  kingdom,  and  selling  the  same  by  wholesale, 
nor  immediately  employed  under  any  such  person  or  per- 
sons to  sell  by  wholesale  only,  nor  being  then  in  any  public 
mart,  market,  or  fair,  and  that  he  the  said  E.  F.  was  tbec 
and  there  found  trading  as  aforesaid,  without  any  licence 
so  to  do,  contrary  to  the  statute  in  that  case  made  ami 
provided,"  «.____ 

Convictions — {Highways). 

CoBYictioo  of  Middesexl      Be  it  remembered  that  on  the  ••••••  day  of 

onaiaropike     {to  tint,)  ^ in  the  year  of  Our  Lord  18     ,  at 

for  dcmaDding  {^  t}ie  parish  of ,  in  the  county  aforesaid,  J.  A.  came 

Md  taking  toll  .•',  ,, 

ofstraYeHer,  before  me  T.  N.  esq.  one  of  his  Majesty's  justices  of  the 
^"t'^b*  **'  peace  for  the  said  county,  and  informed  me  that  on  tht 
ticket  certify.  Sd  day  of  March  instant,  George  Davies  did  pass  with  s 
^idatanotber  ^^^^  drawn  by  two  horses  through  a  certain  tumpike-gsk 
g»te.  erected  and  set  up  by  authority  of  parliament,  in  a  cer- 

tain lane  leading  from  Kingsland  Road  to  Haggerstane, 
in  the  parish  of  St.  Leonard^  Shoreditch,  in  the  county 
aforesaid,  the  same  being  a  place  duly  appointed  for  the 
collection  of  tolls  by  virtue  of  the  statute  in  that  case  made 
and  provided,  and  then  and  there  paid  to  the  collector 
and  receiver  of  the  said  tolls,  then  and  there  authoriiDed 
and  placed  to  receive  the  same,  the  sum  of  four-pence  haiA 
penny  as  and  for  the  toll  for  passing  through  of  the  said 
cart  and  horses  as  aforesaid;  and  did  receive  of  and  from 
the  said  collector  and  receiver  a  note  and  ticket  denoting 
the  payment  of  the  said  toll  for  the  said  cart  and  horses  as 
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afoi^aidy  and  that  one  Joseph  Da^kins  afterwards,  to  wit,  on 
tlieday  and  year  last  aforesaid,  did  with  the  said  cart  drawn 
by  the  said  two  horses  as  aforesaid,  pass  through  a  certain 
othertarnpike-gate,erectedandset  npby  the  like  authority  of 
parliament  in  Kingsland  Road,  in  the  parish  of  St  Leonard, 
Shoreditch,  aforesaid,  in  the  county  aforesaid,  (the  said  last- 
mentioned  turnpike-gate  being  also  a  place  duly  appointed 
for  the  collection  of  tolls,)  and  did  then  and  there  show 
and  produce  to  Nathaniel  Coulson  of  the^parish  aforesaid, 
in  the  county  aforesaid,  yeoman,  the  collector  and  receiver 
of  tolls  there,  to  wit,  at  the  said  last-mentioned  turnpike- 
gate,  the  said  note  and  ticket  so  by  the  said  George  Davis 
received  as  aforesaid,  for  the  payment  of  the  said  toll  for 
the  said  cart  drawn  by  two  horses  aforesaid,  through  the 
said  first-meniioned  turnpike-gate,  on  production  of  which 
said  note  or  ticket,  denoting  the  payment  of  such  toll  on 
that  day,  he  the  said  J.  D.  was  under  and  by  virtue  of  the 
statute  in  that  case  made  and  provided  intituled  to  pass 
without  p&yiog  any  further  or  additional  toll ;  Yet  the  said 
N.  C.  so  being  such  collector  and  receiver  as  aforesaid, 
well  knowing  the  premises,  and  not  regarding  the  statutes 
in  that  case  made  and  provided,  did  on  the  day  and  year 
last  aforesaid^    at  the  turnpike-gate  in  Kingsland  Road 
aforesaid,  in  the  parish  and  county  aforesaid,  unlawiully 
demand  and  take  of  and  from  the  said  Joseph  Dawkins 
greater  toll  for  tlie  passing  of  the  said  cart,  drawn  by  two 
borses  as  aforesaid,  through  the  said  last-mentioned  turn- 
pik&-gate,  than  by  the  statute  in  that  case  made  and  pro- 
nded  he  was  authorized  to  take,  by  then  and  th^re  taking 
>f  and  from  the  said  Joseph  Dawkins  the  sum  of  four- 
)ence  half-penny,  over  and  above  the  payment  of  the  like 
lum  by  the  said  George  Davis  to  the  collector  and  receiver 
>{  the  tolls  at  the  said  turnpike-gate  set  up  as  aforesaid,  in 
he  said  lane,  leading  from  Kingsland  Road  to  Hugger- 
tone,  in   the  parish  aforesaid,  in  the  county  aforesaid,  in 
nanner  aforesaid,  contrary  to  the  statute  made  in  the  thir-         * 
eenth  year  of  the  reign  of  King  George  the  Third,  "  For 
egulating  the  Turnpike  Roads,  "  &c.  Whereupon  the  said 
•J.  C,  after  being  duly  summoned  to  answer  the  said  charge, 

3  E 


T86  CONYICTIOK8-^(HIOHWAY8). 

appeared  before  me  on  the  seventh  day  of  March  instant 
aforesaid,  in  the  said  county,  and  having  heard  the  charge 
contained  in  the  said  information,  declared  that  he  was  not 
guilty  of  the  said  ofienoe,  bat  the  same  being  foUy  proved 
upon  the  oath  of  the  said  George  Davis  and  Joseph  Daw- 
kins,  credible  witnesses,  it  manifestly  appears  to  me  the 
said  justice  that  he  the  said  Nathaniel  Coulson  is  guilty 
of  the  offence  charged  upon  him  in  the  said  informatioa 
It  is  therefore  considered  and  adjudged  by  me  the  said 
justice  that  the  said  Nathaniel  Coulson  be  convicted,  and  I 
do  hereby  convict  him  of  the  ofience  aforesaid,  and  I  do 
hereby  declare  and  adjudge,  that  he  the  said  Nathaniel 
Coulson  hath  forfeited  the  sum  of  forty  shillings  of  lawfiil 
money  of  Great  Britain  for  this  offence  aforesaid,  to  be 
distributed  as  the  law  directs,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided.  Given  under  my 
hand  and  seal,  &c.,  the  said  seventh  day  of  Mar^,  in  tii^ 
year  of  our  Lord,  IB ... 

Conviction  of  Cotm/y  of 1      Be  it  remembered,  that  on  the  27th 

ft  itarveyor  of  ^/^  n^i/.)        /  day  of  December,  in  the  year  of  our  Lofd 

iif^deiwering  1813,  at  R.  in  the  county  of ,  J.  S.  came  before  me 

over  hli  booki  "\y^  jj^  Q^e  of  his  Majesty's  justices  of  the  peace  of  the  said 

the  church-  county,  and  informed  me  that  W.  B.  of  the  hamlet  or  divi- 

wardent  and  gj^j^  ^f  g^  j,j  jjj^  township  of  C.  in  the  said  county,  labourer 

overtecn,  on      *_ ^^^ > 

<}l  •    '  '   '  *  **The  surveyor  shall  diligeDtly  collect  the  several  asaesacnents, 

forfeitures,  penalites,  sums  of  money,  and  compositiooa  vrtthin  tbe 
year  for  which  he  is  appointed  surveyor. 

And  shall  keep  a  book,  in  which  he  shall  enter  a  just  and  true  ae^ 
count  of  all  such  money  as  shall  have  come  to  his  hands,  &c,  &c. 

And  shall  produce  the  book  and  the  assessments  made  in  that  year  to 
the  inhabitants  at  a  vestry,  or  other  public  meeting  to  be  held  for  that 
purpose,  within  15  days  b^ore  the  special  sessions  to  be  holden  in  tbe 
week  next  after  Michaelmat  quarter  sessions  ;  to  the  intent  that  the  nU 
accounts,  assessmenU,  and  Hsu  may  be  inspected  by  the  said  inhabkaats. 

And  after  the  said  books  and  assessments  shall  have  been  produced  si 
such  meeting,  he  shall  take  the  same  to  a  justice  on  such  day  and  at 
such  hour  as  shall  be  agreed  upon  at  such  meeting  before  such  last- 
mentioned  special  sessions ;  and  then  and  there  verify  such  account,  or 
any  part  thereof,  upon  oath,  if  required. 

And  such  justice  may  allow  such  account,  if  he  find  it  just,  or  post- 
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was  surveyor  of  highways  within  the  said  hamlet^  for  the 
year  ending  at  Micbaehnas  last  past ;  ^aod  that  afterwards^ 
to  wit,  on  the  25th  day  of  NoTember  now  last  past,  at  O.  in 
the  county  aforesaid,  a  certain  bode  of  aocoonts  of  the  said 

pone  it  until  such  apecial  8e8sioos»  if  he  find  cause  for  to  doing;  in  which 
case  it  may  be  settled  and  allowed  at  such  special  sessions,-  after  th« 
parts  objected  to  by  such  justice  shall  have  been  explained  and  verified 
by  proper  evidence,  to  the  satisfaction  of  the  justices  at  such  special 
sessions ;  and  in  case  any  articles  contained  in  such  accounts  shall  not 
be  explained  and  proved  to  the  satisfaction  of  such  justices,  they  may 
diiollow  the  same. 

When  the  said  accounts  shall  have  been  so  settled  and  allowed,  or 
ditaliowed  as  aforesaid,  ike  said  look  and  assessments  shall  he  trans* 
mi/ted  to  a  churchwarden^  or  oversecrof  the  poor ,  of  such  parish,  town- 
ship, or  place,  or  if  the  place  be  extraparochial,  then  to  some  principal 
inhabitant  thereof,  to  be  kept  for  the  use  of  such  parish,  township,  or 
place.    And  the  said  snnreyor  shall  also  forthwith  deliver  a  duplicate  of 
such  book  and  account^*  together  with  all  sums  of  money  that  shall 
remain  in  his  hands,  and  likewise  all  tools,  materials,  implements,  and 
other  things  as  aforesaid,  to  the  succeeding  surveyor,  if  any  shall  be  ap- 
pointed ;  or  retain  the  same  in  his  hands,  and  account  for  them  in  his 
next  aooount,  if  he  shall  be  continued  surveyor  in  the  succeeding  year. 
And  if  such  surveyor  shall  neglect  to  provide  such  book,  or  to  entes 
toch  aecounts  and  lists  therein,  or  to  deliver  the  said  book  and  such 
duplicate  thereof,  and  such  assessments,  tools,  materials,  implements, 
and  other  things,  in  the  manner  aforesaid,  he  shall  forfeit  not  exceeding 
5/.  nor  less  than  40s.    And  if  he  shall  make  default  in  paying  or  ac» 
counting  for  the  money  remaining  in  hts  hands,  within  the  time,  and 
according  to  the  directions  aforesaid,  he  shall  forfeit  double  the  mon^ 
which  shall  be  adjudged  by  the  said  justices  to  be  in  his  hands. 

If  the  surveyor  shall  die  before  such  accounts  and  lists  be  made  out, 
or  such  ntoney,  book,  assessments,  tools,  materials,  and  implements, 
shall  be  so  delivered  and  paid,  his  executors  or  administrators  shall  make 
out,  pay,  and  deliver  the  same,  in  like  manner,  and  under  the  like  pe- 
nalty as  the  surveyor  was  liable  and  subject  to."    §  48. 

"  If  any  person  shall  think  himself  aggrieved  by  any  thing  done  by 
any  justice  or  other  person  in  the  execution  of  this  act,  and  /br  which 
no  particular  method  of  reRtf  is  herein  otherwise  appointed,  he  may 
appeal  to  the  general  quarter  sessions,  giving  notice  in  writing  of  his  in- 
tention to  bring  such  appeal,  and  of  the  matter  thereof  to  the  justice,  or 
other  person  against  whom  the  complaint  shall  be  made,  within  six 
days  after  the  cause  of  such  complaint  shall  arise  ;  nnd  within  four  days 
after  such  notice  entering  into  recognizance  before  a  justice,  with  one 
sufficient  sttrety,  cotiditioned  to  try  such  appeal  at,  and  abide  the  order 
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W.  B*  as  such  sarreyor,  and  certain  assesments  for  repairs 
of  the  said  highways,  were  settled  and  allowed  by  the  Re- 
verend J.  H.  clerk,  and  J.  W.  esquire,  two  of  his  MajestVs 
justices  of  the  peace  in  and  for  the  said  county,  pursuant  to 
the  statute  in  such  case  made  and  provided;  and  that  after- 
wards, to  wit,  from  thenceforth  to  the  time  of  exhibiting  the 
said  information  and  complaint,  there  were  a  churchwarden 
and  overseersof  the  poor  duly  appointed  in  and  for  the  town- 
ship of  C.  aforesaid,  including  the  said  hamlet  or  division, 
and  that  the  said  W.  B.,  during  all  the  time  last  aforesaid, 
n^lected  to  transmit  and  deliver  to  such  churchwarden 
and  overseers,  or  any  or  either  of  them,  the  said  book  and 

of,  and  pay  such  cotiSj  as  shall  be  awaided  by  the  justices  at  such  qoar* 
ter  sessions.'*  §  80. 

(Under  this  clause  it  has  been  holdea  that  no  appeal  lies  ag^nst  the 
allowance  of  the  surveyof'e  aocounU.  The  80th  section  only  g^ves  sa 
appeal  in  cases  where  there  is  no  other  remedy.  But  in  iAi#caae  lelkfis 
provided  by  the  48th  section.  The  books  of  accouots,  after  having  beea 
examined  by  the  inhabitants  at  a  vestry,  are  to  be  taken  to  one  justice, 
who  may  allow  such  accounts  if  he  please;  but  if  be  has  any  diflicalty, 
he  may  refer  them  to  the  petty  sessions,  where  they  are  to  be  eacammed 
and  allowed ;  *'  and  when  the  said  accounts  shall  be  ao  aettled  and 
allowed ;  **  that  is,  cither  by  the  single  justice,  or  by  the  petty  ses- 
sions, they  are  to  be  kept  for  the  use  df  the  parish.  Thia  mode  of 
alloviing  the  occountM  was  prescribed  for  the  purpose  of  preventing  any 
appeal  to  the  quarter  sessions.  It  is  immaterial  whether  the  aceouots 
are  first  taken  to  one  magistrate,  and  afterwards  to  the  petty  sessions : 
or  whether  they  are  taken  at  once  to  the  petty  sessions.  In  neither  case 
does  an  appeal  lie  to  the  quarter  sessions.  R.  v.  the  justices  of  the 
West  Riding  of  Yorkshire,  5  T.  R.  629 ;  and  R.  v.  W.  Mitchell,  Id.  701 .) 

The  justices  at  such  sessions,  on  proof  of  such  notice  given,  and  of 
the  entering  into  such  recognizance,  shall  hear  and  finally  determine 
such  appeal  in  a  summary  way,  and  award  such  costs  to  the  partf 
appealing  or  appealed  against,  as  they  shall  think  proper.  §  80. 

Provided  that  no  appeal  shall  be  made  against  any  convietion,  for  a 
penalty  or  forfeiture,  unless  the  person  convicted  shall  at  the  time  of 
such  conviction,  if  he  be  then  present,  if  not  within  six  dap  af^, 
give  notice  of  his  intention  to  appeal,  and  at  the  same  time  enter  into 
recognizance  with  sufficient  sureties  to  pay  such  penal^  or  forfeiture,  in 
case  the  conviction  be  afiirmed  upon  the  appeal ;  and  00  his  giTins 
such  security,  the  further  proceeding  for  such  penalty  or  forfeiture  siuil 
be  suspended  until  the  appeal  be  heard  and  determined.    lb. 
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-x  settled  and  allowed  as  afinresaid,  oontrary  to 

^  statute  in  such  case  made  and  provided. 

'A  W.  B.  after  being  duly  sunun(xied  to 

''e,  appeared  before  me  on  the 

in  the  said  county,  and  having 

'n  the  said  information,  declared 

said  ofience ;  but  the  same 

h  of  J.  &  and  R.  B.  two 

"lears  to  me  the  said 

^ilty  of  the  offence 

It  is  therefore 

'^  ^astice,  that  the 

coy  convict  him  of 

.y  declare  and  adjudge^ 

wited  the  sum  of  5/.  of  law- 

,  tor  the  oflence  aforesaid,  to  be 

airects,  according  to  the  form  of  the 

w  made  and  provided.     Given  under  my 

dje  day  and  year  last  aforesaid. 

.«  party  do  not  appear  upon  the  summons^  then,  after 
.  words,  ^' being  duly  summoned  to  answer  the  said 
charge,**  insert  (**  did  ^  not  appear  before  me,  pursuant  to 
the  said  summons*');  or,  if  he  appeared  and  refused  to 
make  defence  (did  neglect  and  refuse  to  make  any  defence 
against  the  said  charge) ;  or  if  he  confess  the  charge  (did 
acknowlege  and  voluntarily  confess  the  same  to  be  true). 


789 


Convictions — (^Lord's  Day). 

Middlesex  \      Be  it  remembered  that  on  the  11th  day  of  Conviction  for 
(tount.)    /April,  in  the  52d  year  of  the  reign  of  our  So- •^[;j;*^";/JJ* 
vereignLord  George  the  Third,  of  the  United  Kingdom  of  grocer  on  the 
Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  at »  ar.s^c^T. 
the  parish  of  St.  L.,  in  the  said  county  of  If .,  C.  E.  of  Castle 
Street,  in  the  parish  of  St.  L.,  in  the^  county  aforesaid, 
peruke  maker,  in  his  proper  person  cometh  before  Sir  W. 
P.,  knight,   one  of  his  Majesty's  justices  assigned  to  keep 
the  peace  of  our  said  Sovereign  f^ord  the  King,  in  and  for 
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the  county  aforesaid  ;  and  also  to  liear  and  detemune  £veri 
felonies^  trespasses,  and  other  roiedeeds  done  and  committed 
within  the  said  county,  and  now  here  exhibiteth  before 
me  the  said  justice,  a  certain  complaint  and  informatioD, 
and  herein  complaineth  and  giveth  me  to  understand  and 
lie  informed  that  J.  B.  of  the  parish  of  St.  L.,  in  the  county 
aforesaid,  grocer,  betrig  of  the  age  of  fourteen  years  and  vp^ 
wards^  on  the  5th  day  of  April,  in  the  year  aforesaid  (beii^ 
the  Lord's  day),  at  the  parish  last  aforesaid,  in  the  counfj 
aforesaid,  did  exercise  his  worldly  labour ^  business,  and  wcri  <f 
ordinary  caUing  {of  a  grocer),*  the  same  not  being  a  njork  if 
necessity  or  charity,  against  the  form  of  the  statute  -f*  in  sock 

*  This  confietion  was  perased  and  settled  by  a  gentleman  eminent  st 
the  bar,  and  now  on  the  bench,  whoimertecl  these  words  in  parentbeMs, 
observing,  that  be  ooooeired  it  "  necessary  to  appear  on  the  fswe  of  the 
coiiYicttou  what  was  the  nature  qf  the  callings  in  the  eacercise  of  whJc& 
the  transgression  had  occurred.**  Probably  because  the  exercise  of  soate 
callings  on  the  Lord's  day  have  been  specially  exempted  by  the  word^ 
others  by  the  interpretation  of  statutes,  from  the  penalties  of  the  law. 
See  R.  V.  Cox,  I  Burr.  R.  785.*— R.  v.  Yoanger,  5  T.  R.  449. 

t  The  words  of  the  statute,  so  far  as  they  apply  to  the  preaeot  con- 
viction, are  as  follow.    ''  No  tradesman,  artitioer,  workman^  laboorei, 
or  other  peraon,  shall  do  or  exercise  any  worldly  labour,  business^  or  work 
of  their  ordinary  calling  on  the  Lord^s  day ;  {except  worke  ofnrccssUg 
and  charity ;  and  except  dressing  meat  in  families,  and  dressing  and 
selling  of  meat  in  inns  or  cooks*  shops,  or  victualling  houses,  for  such  si 
cannot  otherwise  be  provided ;  and  by  the  9  Ann.  c.  S3.  ^  SO,  except  in- 
censed hackney  coachmen  and  chairmen  within  the  bills  of  nnorlalt^ ;) 
on  pain  of  every  offender  above  14  yeart  of  age  forfeiting  be,  ;  and  aba 
that  00  person  shall  publicly  cry,  »hew  forth,  or  expose  to  sale,  any 
wares,  merchandizes,  fruit,  herbs,  goods  or  chattels,  whatsoever  00  the 
Lord*s  day,  (except  crying  and  selling  of  milk,  before  nine  in  the  mofiH 
ing  and  after  four  in  the  afternoon  ;  and  except  mackarel,  which  ouy 
be  sold  on  Sundays,  before  or  after  divine  service,  by  the  10  &  1 1  W. 
c.  94.  ^  14.)  on  pain  of  forfeiting  the  same ;  and  also  that  no  persoo 
shall  use,  employ,  or  tsavel  oa  the  Lord's  day,  with  any  boat,  wfaerrr, 
lighter,  or  barge  (uKess  allowed  by  a  justice  of  p^ce,  on  extFaordinarT 
occasions,)  on  pain  of  5$. ;  and  if  any  person  offending  in  any  of  tbe 
premises  shall  thereof  be  convicted,  in  ten  days  after  the  offence,  befeie 
one  justice  on  view  or  confession,  or  oath  of  one  witness,  the  justice 
shall  give  warrant  to  the  constables  or  churchwardens  to  seize  the  gooJs 
cried,  shewed  forth,  or  put  to  ssle^  and  to  tell  the  sama ;  and  to  le^tht 
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case  made  and  provided.  Whereby  the  said  J.  B.  forfeited 
the  sam  of  55.  of  lawful  money  of  Great  Britain,  to  be  ap* 
plied  as  the  said  statute  directs. — All  which  the  said  C.  is 
ready  to  prove  before  me  the  said  justice  by  credible  wit- 
ness or  witnesses  when  the  said  J.  B.  shall  be  summoned  to 
make  his  defence  touching  the  same.  Wherefore  the  said 
C.  £.  prays  judgment  of  me  the  said  justice  in  the  pre- 
mises. And  that  I  will  proceed  thereupon  according  to 
law,  and  that  the  said  J.  B.  may  be  summoned  to  appear 
before  me  to  answer  the  premises  ^nd  make  defence  there-* 
to.  And  afterwards,  to  wit,  on  the  Sist  day  of  April,  ia 
the  52d  year  aforesaid,  at  the  parish  of  St.  L.  aforesaid,  in 
the  county  of  Middlesex  aforesaid,  the  said  J.  B.  having 
been  previously  summoned  in  due  form  to  answer  the 
matter  of  complaint  <5[>ntained  in  the  said  information^ 
appears  in  his  proper  person  before  me  the  said  Sir  W.  P., 
knight,  being  such  justice  as  aforesaid;  and  also  before  me 
T.  G.,  esq.  being  also  one  of  his  Majesty's  justices  ofh 
pointed  to  keep  the  peace  of  our  said  Lbrd  the  King,  in 
and  for  the  said  county  of  Middlesex,  and  also  to  hear  and 
determine  divers  felonies,  trespasses  and  other  misdeeds,- 
done  and  committed  within  the  sakl  county,  to  answer  the 
matter  of  complaint  Contained  in  the  said  information,  aiid 
having  heard  the  same^  the  said  J.  B.  is  asked  by  us  the  said 
justices  if  he  can  say  any  thing  for  himself  why  he  should 
not  be  convicted  of  the  premises  above  charged  upon  him  in 
fonn  aforesaid,  who  pleadeth  that  he  is  not  guilty  of  the 
offence.  Whereupon  we  the  said  Sir  W.  P.  and  J.  G.  so 
being  such  justices  as  aforesaid,  do  now  proceed  to  examine 
into  the  matter  of  the  said  complaint  contained  in  the  said 
information,  in  the  presence  and  hearing  of  the  said  J.  B« 
And  thereupon  on  the  same  day  and  year  last  mentioned, 
at  the  parish  of  St*  L.  aforesaid,  in  the  county  aforesaid, 
G.  M.  of  the  parish  of  St.  L.  aforesaid,  in  the  county  afore- 


otber  forfeitures  by  distress ;  to  the  we  qfthe  poor^  except  that  the  jas« 
tice  may  out  of  the  same  reward  the  informer  with  any  sum  not  exceed- 
ing one  third  part.  And  for  want  of  distress,  the  offender  shall  be  set 
■^oblrcly  in  the  stocks  4br  two-hpura.**- ,    -•   . 


192  CONVICTIONS— (LORO'ft  OAY). 

taid»  Auctioneer,  a  credible  mtness  in  this  behalf^  comdh 
in  his  proper  person  before  us  so  being  such  justioes  ts 
aforesaid,  and  doth  before  us  the  said  justices  take  his  cor- 
poral oath  upon  the  Holy  Gospel  of  God  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  of  and 
upon  the  matters  contained  in  the  said  information,  we 
haying  administered,  and  having  a  competent  power  to  ad- 
minister such  oath  to  him  the  said  G.  M.  in  that  behalf. 
And  the  said  O.  M.  being  so  sworn,  doth  on  his  said 
oath  say  and  depose  before  us  the  said  justices,  in  the  pre- 
sence and  hearing  of  the  said  J.  B^  that  on  Sunday  morning, 
the  5th  day  of  April  instant,  he  was  passing  the  door  of  th« 
said  J.  B.9  a  grocer,  in  Golden  Lane,  in  the  parish  of  St.  L., 
in  the  county  aforesaid,  where  he  saw  the  said  J.  B.  behind|tbe 
counter  of  his  the  said  J.  B.'s  shop,  serving  an  article  wrap- 
ped, up  in  paper,  to  a  girl  tO  this  informant  unknown,  and 
saw  him  the  said  J.  B.  immediately  afterwards  take  certain 
money  of  copper  off  the  said  counter.    That  the  said  J.  B. 
is  above  fourteen  years  of  age^  and  that  the  said  J.  B^  came 
out  of  the  door  of  his  said  shop,  and  hallooed  out  ^^  beware 
of  the  informers.'^    And  the  said  J.  B.  doth  not  produce 
any  evidence  to  contradict  the  evidence  and  proof  aforesaid; 
whereupon  it  manifestly  appears  to  us  the  said  justices  that 
the  said  J.  B.  is  guilty  of  the  premises  charged  upon  him 
by  the  said  information.     It  is  therefore  considered  and 
adjudged  by  us  the  said  justices  that  tlie  said  J.  B.  be  con- 
victed, and  he  is  accordingly  convicted  of  the  oflence 
charged  upon  him  in  and  by  the  said  information.     And 
we  do  hereby  adjudge  the  sum  of  Ss.  of  lawful  money  of 
Great  Britain  to  be  distributed  and  divided  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
that  is  to  say,  two  third  parts  thereof  to  be  employed  and 
converted  to  the  use  of  the  poor  of  the  parish  of  St.  L.^  in 
the  county  of  Middlesex  aforesaid,  where  the  said  afience 
was  committed,  and  one  third  part  thereof  to  the  said  C*  £. 
who  gave  information  of  tlie  said  ofience.  In  witness  where- 
of we  the  said  Sir  W.  P.  and  J.  G.  esq.  the  justices  afore- 
said to  this  Conviction,  have  set  our  hands  and  seals,  sttibe 
parish  of  St.  L.  aforesaid,  in  the  county  aforesaid,  the  said 
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13th  day  of  April,  in  the  S2d  year  aforesaid,  and  in  the 
/ear  of  oar  Lord  1812. 
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tVest-RicUng  of  Yorkshire^'\      Be  it  remembered^  that  on  ConTiction  by 
{to  wit.)  /the  8th  day  of  March,  in  the  ?"^"/Vr.i.  U 

4>2d  year  of  the  reign  of  our  sovereign  Lord  George  the  c.  is«  for 
Third,  of  the  united  kingdom  of  Great  Britain  and  Ireland,  toDTmade^of 
Kmg,  Defender  of  the  Faith,  at  Sheffield,  in  the  West  Rid-  cioih.» 
ing  of  the  county  of  York,  John  Grainger,  of  the  same 
place,  button-makev,  in  his  own  proper  person,  cometh 
before  me,  John  Lowe  Clerk,  one  of  the  justices  of  our 
said  sovereign  Lord  the  King,  assigned  to  keep  the  peace 
of  our  said  Lord  the  King,  in  and  for  the  said  Riding,  and 
also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanours  committed  within  the  said  Riding,  and 
upon  the  oath  of  Enock  AUott  a  credible  witness,  by  me 
tlie  said  justice  then  and  there  duly  administered,  exhibiteth 
before  me  the  said  justice  a  certain  informatfon,  and  thereby 
informeth  me  the  said  justice  on  his  said  oath,  that  Francis 
Parker  of  Ecclcsal  Bierton,  in  the  parish  of  (Sheffield,  in 
the  said  Riding,  Clerk,  did  within  one  month  now  last  past, 

*  Of  this  Conviction  Mr.  Palcy  observes  that  the  evidence  is  too  tech- 
nically, and  not  sufficiently,  folly,  and  correctly  set  out.  7  T.  R-  168, 
and  8  T.  R.  992. 

There  are  several  statutes  on  this  particular  subject,  vis.  10  Wm.  3. 
c.  9.    8  Ann.  c.  6.    4  Geo.  1.  c.  7»  and  lastly  this  of  7  Geo.  1.  c.  22, 
by  which  last-mentioned  statute,  it  is  enacted,  that  *'  no  person  shall  use 
or  tcear  on  any  clothes  (velvet  excepted)  any  such  buttons,  or  button- 
holes; on  pain  of  forty  shillings  a  dozen,  on  conviction,  by  confession, 
or  oath  of  one  witness ;  and  any  justice  of  the  peace  where  the  offence 
shall  be  cominittrd,  or  the  offender  shall  inhabit,  shall  on  complaint  or 
information  on  oath  of  any  credible  person,  in  one  month  after  the 
ofience,  summon  the  party,  and  on  his  appearance  or  contempt,  ex- 
stmtne  the  matter,  and  on  due  proof,  by  confession,  or  oath  of  one  wit- 
ness, convict  the  offender,  and  cause  the  forfeiture  by  his  warrant  to  be  ^ 
levied  by  distress  and  sale;  the  said  penalties  to  be  half  io  him  on  whose       ^  > 
onlh  the  party  shall  be  convicted,  and  half  to  the  poor  of  the  parish  where 
the  offence  sh^l  be  committed,  and  persons  aggrieved  may  appeal  (d  the 
next  quarter  sessions,  giving  eight  days'  notice." 
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to  wit,  on  the  4th  day  of  March,  in  the  year  Bforesud,  it 
Sheffield  aforesaid,  in  the  said  parish  of  Sheffield^  and  k 
the  Riding  aforesaid}  wear  on  a  ^rtain  garment,  commcmW 
called  a  spencer,  not  made  of  velvet,  one  dozen  of  butta&s 
made  of  clothe*  whereof  wearing  garments  then  and  there 
were  and  are  usually  made,  against  the  form  of  the  statute 
in  that  case  made  and  provided,  whereby,  and  by  force  d 
the  same  statute,  the  said  Francis  Parker  hath  forfeited  tk 
sum  of  forty  shillings,  of  lawful  money  of  Great  Britak; 
and  thereupon  the  said  Jolui  Grainger  prays  judgment  ia 
the  premises,  and  that  the  said  Francis  Parker  may  be  con- 
victed of  the  said  c^ence,  according  to  the  form  of  tbe 
statute  in  such  case  made  and  provided,  and  that  he  may  be 
summoned  to  answer  the  premises,  and  to  make  defeccf 
therein  before  me  the  said  justice :  And  afterwards,  to  vii, 
on  the  16th  day  of  March  aforesaid,  at  a  certain  place  caUd 
the  Cutler's-Hall,  in  Sheffield  aforesaid,  in  the  Riding 
aforesaid,  being  the  time  and  place  appointed  by  the  mm- 
mons  on  the  above  information,  the  said  Francis  Parkei 
being  summoned,  appearetb,  and  is  present  before  me  the 
said  justice,  in  order  to  answer  and  make  good  his  defence 
to  the  said  information  and  offence  charged  on  him  as  aSon- 
said ;  and  the  said  Francis  Parker  having  heard  the  same, 
is  asked  by  me  the  said  justice  if  he  can  say  any  thing  tx 
himself,  why  he  should  not  be  convicted  of  the  premias 
above  charged  upon  him  as  aforesaid,  who  pleadeth  that  k 
is  not  gnilty  of  the  said  offence :  Nevertheless,  on  the  sai^ 
16th  day  of  March  aforesaid,  in  the  year  aforesaid,  at  the 
said  place  called  the  CutlerVHall,  in  Sheffield  aforesaid,  ic 
the  Hiding  aforesaid,  one  credible  witness,  to  wit,  the  said 
EjiQch  Allott,  of  Sheffield  aforesaid,  in  the  Riding  aforesakL 
button-maker,  cometh  befoje  me  the  said  justice,  and  be- 
fore me  the  said  justice  upon  his  oath,  by  me  the  said  justice 


*  Such  are  the  words  of  the  statute :  The  design  of  it  being  ctbvkmslj 

,  to  protect  and  encourage  what  is  denominated  the  *'  button  maoo&e- 

ture/'  it  has  nniformly  been  holden  that  trae  and  genun»e  buttam 

coveted  with  cloth  are  not  within  this  prohibition.    But  with  respect  so 

tcooden  moulds  so  carved,  see  the  anterior  statuteof.lO  W,S.  c.^. 

6 
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jien  and  there  in  the  presence  of  the  said  Francis  Parker 

My  adminbtered,  deposeth,  sweareth,  and  saith^  in  the 
presence  of  him  the  said  Francis  Parker,  that  on  the  said 
^th  day  of  March,  in  the  year  aforesaid,  at  Sheffield  afore- 
»aid,  in  the  said  parish  of  Sheffield,  and  in  the  Riding  afore- 
said, the  said  Francis  Parker  did  wear  oa  a  certain  garment, 
X)mmonly  called  a  spencer,  not  made  of  velvet,  one  dozen 
)f  buttons  made  of  cloth  (whereof  wearing  garments  were 
md  are  usually  made) :  And  thereupon  the  said  Francis 
Parker  having  heard  and  fully  understood  all  and  singular 
he  matters  and  things  in  the  said  information  and  evidence 
iontained,  he  the  said  Francis  Parker  is  by  me  the  said 
tistice  asked  what  he  hath  to  say  or  offisr  in  bis  defence 
gainst  the  said  information  and  offence,  and  in  answer  to 
be  evidence  given  as  aforesaid,  and  what  he  hath  to  say 
irhy  he  should  not.  be  convicted  of  the  premises  charged 
ipon  him  as  aforesaid ;  and  forasmuch  as  the  said  Francis 
i'arker  doth  not  shew  or  alledge  any  sufficient  cause,  or 
iroduce  or  offer  any  evidence  in  answer  to  the  said  infor* 
nation,  evidence,  matters,  or  things  charged  upon  him  as 
foresaid,  it  manifestly  appears  to  me  the  said  justice,  that 
he  said  Francis  Parker  is  guilty  of  the  ofience  above  charged 
ipon  him  in  and  by  the  said  information :  It  is  therefore, 
*n  the  day  and  year  last  aforesaid,  and  at  the  place  afore* 
aid,  adjudged  by  me  the  said  justice  of  the  ofience  charged 
■pen  him  in  and  by  the  said  information,  according  to  the 
>nn  of  the  statute  in  such  case  made  and  provided :.  And  I 
ward  and  adjudge  that  the  said  Francis  Parker,  for  his 
ifence  aforesaid,  hath  forfeited  the  sum  of  forty  shillings, 
0  be  distributed  as  the  statute  aforesaid  *  doth  direct.  In 
witness  whereof  I  the  said  justice  to  this  present  record  of 
^nviction  have  set  my  hand  and  seal,  at  Sheffield  aforesaid, 

n  the  Riding  aforesaid,  the day  of  March,  in  the 

ear  of  our  Lord  1802. 


*  That  is,  one  moiety  to  the  pereoo  on  whose  oath  She  defendant 
t  contficied,  and  one  moiety  to  the  p9or  of  the  parish  where  the 
'Sence  was  committed.    This  is  an  iDstanee,  therefore,  in  which  m  per- 

<>Q  iateit&ted  in  the  pensliy  may  be  a  witness^  contrary  to  the  general 

ule. 
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appeared  before  me  on  the  seventb  day  of  March  insUnt 
aforesaid,  in  the  said  county,  and  having  heard  the  charge 
contained  in  the  said  information,  declared  that  he  was  not 
guilty  of  the  said  o£fence,  but  the  same  being  fully  proved 
upon  the  oath  of  the  said  George  Davis  and  Joseph  Dav- 
kins,  credible  witnesses,  it  manifestly  appears  to  me  tk 
Said  justice  that  he  the  said  Nathanid  Coulson  is  guilt; 
of  the  offence  charged  upon  him  in  the  said  informatioiL 
It  is  therefore  considered  and  adjudged  by  me  the  said 
justice  that  the  said  Nathaniel  Coulson  be  convicted,  and  I 
do  hereby  convict  him  of  the  offence  aforesaid,  and  I  do 
hereby  declare  and  adjudge,  that  he  the  said  Nathanid 
Coulson  hath  forfeited  the  sum  of  forty  shillings  of  lawU 
money  of  Great  Britain  for  this  offence  aforesaid,  to  be 
distributed  as  the  law  directs,  according  to  the  form  of  tiie 
statute  in  that  case  made  and  provided.  Given  under  mj 
hand  and  seal,  &c.,  the  said  seventh  day  of  March,  in  the 
year  of  our  Lord,  18 . .. 

Conviction  of  Coim/y  of 1      Be  it  remembered,  that  on  the  27tli 

a  furveyor  of  j/o  luU.)        ^  day  of  December,  in  the  year  of  our  Lord 

not  delivering  1813,  at  R.  in  the  county  of ,  J.  S.  came  before  me 

over  hit  books  "^y^  jj^  qjj^  of  his  Majesty's  justices  of  the  peace  of  the  said 
the  church-      county,  and  informed  me  that  W.  B.  of  the  hamlet  or  divi- 

wardens  and  gj^j^  ^f  g^  j^^  ^^  township  of  C.  in  the  said  county,  labourer, 

overseen,  on      *_ '^ ; 

IS  Geo  S.  €•  — ^ 

*{{,•    '  '  '  *  '^The  snrreyor  shall  diligently  collect  the  sereral  assessmeDts, 

forfeitures,  penaltiesj  sums  of  money,  and  composiiioos  wiihin  tk 

year  for  which  he  is  appointed  surveyor. 

And  shall  keep  a  book,  in  which  he  shall  enter  a  just  and  true  a^ 
count  of  all  such  money  as  shall  have  come  to  his  hands,  &c.  &c. 

And  shall  produce  the  book  and  the  assessments  made  in  that/earto 
the  inhabitants  at  a  vestry,  or  other  public  meeting  to  be  held  for  thit 
purpose,  within  15  days  before  the  special  sessions  to  be  holdeo  io  ^ 
week  next  after  Michaelmas  quarter  sessions ;  to  the  intent  ibst  theni^ 
accounts,  assessments,  and  lists  may  be  inspected  by  the  said  inhabitsBU- 

And  after  the  said  books  and  assessments  shall  have  been  ptoAacd  ^ 
such  meeting,  he  shall  take  the  same  to  a  justice  on  such  daj  aixl  it 
such  hour  as  shall  be  agreed  upon  at  such  meeting  before  such  Uat* 
mentioned  special  sessions  ;  and  then  and  there  verify  such  accottat,or 
any  part  theieof,  upon  oath,  if  required. 

And  such  justice  may  allow  such  account,  if  he  find  it  just,  or  po^ 
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was  gunrqror  of  highways  within  the  said  hamlet,  for  tb0 
year  ending  at  Michaelmas  last  past ;  ^and  that  afterwards^ 
to  wit,  on  the  25th  day  of  November  now  last  past^  at  O.  in 
the  county  aforesaid,  a  certain  book  of  aoeonnts  of  the  said 

■      ■  I  I  ■■  I  ■ »  I     ■  .—       ■.  I     -.    ^wmit 

pone  it  until  such  special  sessions,  if  he  find  caos^  for  so  doiog^  in  which 
case  it  may  be  settled  and  allowed  at  such  special  sessions,-  after  tha 
parts  objected  to  by  such  justice  shall  have  been  explained  and  verified 
by  proper  evidence,  to  the  satisfaction  of  the  justices  at  such  special 
sessions ;  and  in  case  any  articles  contained  in  such  accounts  shall  not 
be  explained  and  proved  to  the  satisfaction  of  such  justices,  they  may 
ditttUow  the  same. 

When  the  said  accounit  shall  have  been  so  settled  and  allowed,  &r 
disallowed  as  aforesaid,  the  said  hook  and  assessments  shall  he  trans* 
milted  to  a  churchwarden^  or  overseer  of  the  poor ,  of  such  parish,  town- 
ship, or  place,  or  if  the  place  be  extraparochial,  then  to  some  principal 
inhabitant  thereof^  to  be  kept  for  the  use  of  such  parish,  township,  or 
place.  And  the  said  snnreyor  shall  also  forthwith  deliver  a  duplicate  of 
such  book  and  account,-  together  w!th  all  snois  of  money  that  shall 
remain  in  hit  hands,  and  likewise  all  tools,  materials,  implements,  and 
other  things  as  aforesaid,  to  the  succeeding  surveyor,  if  any  shall  be  ap- 
pointed ;  or  retain  the  same  in  his  hands,  and  account  for  them  in  his 
nest  account,  if  he  shall  be  continued  surveyor  in  the  succeeding  year. 

And  if  such  surveyor  shall  neglect  to  provide  snch  book,  or  to  entev 
such  accounts  and  lists  therein,  or  to  deliver  the  said  book  and  such 
duplicate  thereof,  and  such  assessments,  tools,  materials,  implements, 
and  other  things,  in  the  manner  aforesaid,  he  shall  forfeit  not  exceeding 
5/.  nor  less  than  40s.  And  if  he  shall  make  default  in  paying  or  ac* 
counting  for  the  money  remaining  in  hts  hands,  within  the  time,  and 
according  to  the  directions  aforesaid,  he  shall  forfeit  double  the  money 
which  shall  be  adjudged  by  the  said  justices  to  be  in  his  hands. 

If  the  surveyor  shall  die  before  such  accounts  and  lists  be  made  out, 
or  such  money,  book,  assessments,  tools,  materials,  and  implements, 
shall  be  so  delivered  and  paid,  his  executors  or  administrators  shall  make 
out,  pay,  and  deliver  the  same,  in  like  manner,  and  under  the  like  pe- 
nalty as  the  surveyor  was  liable  and  subject  to.**    §  48. 

''  If  any  person  shall  think  himself  aggrieved  by  any  thing  done  by 
any  justice  or  other  person  in  the  execution  of  this  act,  and  /br  which 
no  particular  method  of  reUtf  is  herein  otherwise  appointed,  he  may 
appeal  to  the  general  quarter  sessions,  giving  notice  in  writing  of  his  in- 
tention to  bring  such  appeal,  and  of  the  matter  thereof  to  the  justice,  or 
other  person  against  whom  the  complaint  shall  be  made,  within  six 
days  after  the  cause  of  such  compfatnt  shall  arise  ;  and  within  four  days 
after  such  notice  entering  into  recognizance  before  a  justice,  with  one 
sufficient  surety,  conditioned  to  try  such  appeal  at,  and  abide  the  order 

3£2 
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contract^  agreement,  and  combina^Diiy  we  thejaslicesabn* 
•aid  do  adjudge  to  be  contrary  to  the  statute  made  mtk 
thirty-ninUi  and  fortieth  years  of  the  reign  of  his  preest 
Majesty,  intituled,  *^  An  act  to  repeal  an  act  passed  in  tk 
last  sessions  of  parliament,  intituled,  '  An  act  to  pretes 
unlawful  combinations  of  workmen,'  and  to  substitute  ocbv 
provisions  in  lieu  thereof;"  and  we  the  sud  justice  ^ 
hereby  further  order  and  adjudge  the  said  A.  B^  C.  J)^  d 
£.  F.,  for  the  said  offence,  to  be  committed  to  and  ooDfiffid 
in  the  common  gaol  for  the  said  county  [or  ridings  i&uiix, 
d/y,  liberty^  tou/n,  or  place]  for  the  space  of  ••....  or  to  be 

committed  to  the  house  of  correction  at •  witbio  ik 

said  coiuity  [or  ridingj  division^  city,  liberty,  town,  orfdaaj 
there  to  be  kept  to  hard  labour  for  the  space  of * 

Given  under  our  hands,  the  year  and  day  above  writto. 

(or) 

*  And  no  jouraeyinaDy  workman,  or  other  person,  shall  enter  i» 
any  such  contract,  covenant,  or  agreeoient  in  writing  or  not  in  writa^; 
and  every  j6urneyman  and  workman,  or  other  person,  who  thall  be 
guilty  of  any  of  the  said  offences,  being  thereof  coavicied  upon  bis  an 
confession,  or  the  oath  of  one  witness,  before  two  justices,  within  this 
calendar  months,  shall,  by  order  of  such  justices,  be  committed  lom 
common  gaol  for  not  exceeding  three  calendar  months ;  orattbe(!i}' 
cretioQ  of  such  justices  shall  be  committed  to  some  bouse  of  correeiift 
there  to  remain  and  be  kept  to  hard  labour  for  not  exceeding  two  caiesdir 
months.    §  2. 

And  every  journeyman  or  workman,  or  other  person,  who  shall  cbh 
into  any  combination  to  obtain  an  advance  of  wages,  or  to  lessen  oralis 
the  hburs  of  the  time  of  working,  or  to  decrease  thequantityof  vroii,' 
for  any  other  purpose  contrary  to  this  act,  or  whoshaU,  by  giving  mocff* 
or  by  persuasion,  solicitation,  or  intimidation,  or  any  other  means,  vi- 
fully  endeavour  to  prevent  any  unhired  journeyman,  or  workman,  ff 
other  person,  in  any  manufacture,  trade,  or  business,  or  any  other  pcno^ 
wanting  employment  in  such  manufacture,  trade,  or  business,  ffae 
hiring  himself  to  any  manufacturer,  or  tradesman,  or  person  oondoctmj 
any  manufacture,  tradC,  or  business,  or  who  shall,  ibr  the  piHpMe^ 
obtaining  an  advance  of  wages,  or  for  any  other  purpose  contrary  to  tbii 
act,  wilfully  decoy,  persuade,  solicit,  intimidate,  influence,  or  prevail*  ^i' 
attempt  to  prevail,  on  any  journeyman,  or  workman,  or  other  penoD>  ^ 
quit  or  leave  his  work,  seri'ice,  or  employment,  or  who  shall  wilfol|f 
hinder  any  manufacturer  or  tradesman,  or  other  person,  from  employDS 
in  his  manufacture,  trade,  or  business,  such  journeymen,  workmeOitf^ 
other  persons  as  he  shall  think  proper,  or  who,  being  hired,  shall>«><lKi*' 
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And  we  the  said  justices  do  hereby  adjadge  and  determine 
the  said  A.  R,  C  D.j  and  E.  F.,  severally  and  respectively 

Lo    forfeit  and  lose  the  respective  sums  of of  lawful 

money  of  Great  Britain,  to  be  distributed  as  the  said  act 
directs,* 

Given  under,  &c.  ' 

Convictions — {Naval  Siores\ 

County  of  ......  1      Be  it  remembered,  that  on  the  21st  ConviciUa  for 

{to  wit.)         3  day  of  September,  in  the  year  of  our  ttor«fin*poi- 
Liord  1804,  Lazarus  Abrahams,  of  the  parish  of  St.  Paul,  •««»*®"''>^»'^ 
Deptford,  in  the  county  of  Kent,  labourer,  was  charged  39  &40  Geo.  5. 
and  convicted  before  me  J.  H.  esquire,  one  of  his  Majesty's  '-^'^ 
justices  of  the  peace  ibr  the  said  county,  &c:  the  said  justice 

any  just  cause,  refuse  to  work  with  any  other  jourDeyman  or  workoaan 
employed  therein,  and  who  shall  be  convicted  of  any  of  the  said  offences, 
upon  his  own  confession,  or  the  oath  of  one  witness  before  two  justices, 
within  three  calendar  months,  shall  be  committed  to  the  common  gaol, 
for  not  exceeding  three  calendar  months;  or  otherwise  be  committed  to 
some  house  of  correction,  there  to  remain  and  be  kept  to  hard  labour 
for  not  exceeding  two  calendar  months.     §  3. 

*  No  person  (whether  a  journeyman  or  workman,  or  not)  shall  at  any 
time  wilfully  pay  any  sum  as  a  subscription  for  the  purpose  of  paying  ex« 
pences  incufred  or  to  be  incurred  by  any  person  acting  contrary  to  this 
act,  [or]  by  payment  of  money  or  other  means,  support  any  journeyman, 
workman,  or  other  person,  or  contribute  towards  his  support,  for  the  par- 
pose  of  inducing  him  to  refuse  to  work,  or  to  be  hired ;  and  every  person 
who  shall  be  guilty  of  any  such  offence,  shall  forfeit  not  exceeding  ten 
pounds,  and  every  journeyman,  workman,  and  other  person  who  shall 
collect  any  money  or  vduable  thing  for  any  of  the  purposes  aforesaid, 
shall  forfeit  not  exceeding  five  pounds,  such  penalties  of  ten  pounds,  and 
five  pounds  to  be  forfeited,  one  moiety  to  his  majesty,  and  the  other  to 
the  informer  and  poor  of  the  parish,  to  be  equally  divided  between 
them.     §  5, 

f  The  general  form  of  conviction  is  prescribed  by  3p  3c  40  Geo.  3.  c. 
^9>  §  ^;  hot  the  offence  of  having  naval  stores  unlawfully  in  possession 
is  provided  against  by  numerous  statutes,  which  must  be  respectively 
consulted  for  the  different  species  of  offences  to  be  inserted  in  the  descrip- 
tive portion  of  the  Conviction. 

They  are  9  &  10  Wm.  3.  c.  41. — 1  Geo.  1.  c.  85.— g  Geo.  1.  c.  8. — 
17  Geo.  2.  c.  40.— 39  &  40  Geo.  3.  c.  89.-64  Geo.  3.  c.  60.— 55  Geo. 
3.  c.  127,  and  sS  Geo.  3*  c.  80. 
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having  before  proceeding  to  hear  and  determine  the  kul 
^eharge  against  the  said  Laaarus.Abrabamay  in  this  hAdi 
obtained  the  consent  in  writing,  of  H.  D.  esquire,  SrJ.E 
knight)  and  C.  M.  esquire,  three  of  the  principal  c£m 
and  commissioners  of  his  Majesty's  navy,  to  hear  and  dr 
termine  the  same  in  a  summary  way,  pursuant  to'  the  asissi 
in  such  case  made  and  provided,  for  that  he  tbe  said 
Lazarus  Abrahams  not  being  a  contractor  with  his  Majestj! 
principal  and  commission  of  the  navy  ordnance  or  ^ctuaUen 
for  his  Majesty's  use,  or  employed  by  any  such  contracu? 
to  make  any  stores  of  war  or  naval  stores  whatsoever,  c: 
the  18th  day  of  September,  now  last  past,  at  tbe  paiidoi 
St.  Paul,  Deptford,  aforesaid,  in  the  said  county  of  Kot, 
unlawfully  had  in  the  custody,  possession  and  keeping  d 
him  the  said  Lazarus  Abrahams,  certain  naval  stores  marko! 
with  the  mark  usually  used- to  and  marked  upon  such  lik:! 
naval  stores  of  his  Majesty,  that  is  to  say,  two  pieces  d 
copper  balls,  each  of  the  said  pieces  being  marked  witbs 
broad  arrow,  the  said  naval  stores  not  exceeding  tbe  value 
of  twenty  shillings,  but  being  of  less  value,  to  wit,  of  tk 
value  of  eleven  shillings,  contrary  to  the  statute  in  soclicaaf 
made  and  provided,  &c«  And  I  the  said  justice  do  adjinlge 
that  the  said  Lazarus  Abrahams,  for  his  said  offence^  be 
imprisoned  and  kept  to  hard  labour  for  the  space  of  thm 
calendar  months,  in  the  house  of  correction  at  Deptfonl)  a 
and  for  the  said  county  of  Kent  Given  under  mv  haul 
and  seal,  this  21st  day  of  November,  in  the  year  of  ocr 
Lord  1814. 


Convictions — {Paumlirokers). 

Conviction  of  Middlesex,  1      Be  it  remembered,  That  on  this  • . . •  ..^laj 
«  pawnhroiter     ,^^      -^  x    Kf j^  ^1,^ y^ar  of  his  Majcsij's 

mure  than  legal  reign,  B.  T.  of  the  parish  of in  the  county  of  Miduie' 

39  &  4o*Geo.  s.  ^^>  pawnbroker,  is  convicted  before  me  H.  N.  esq.  om  of 
c.  99.*  his  Majesty's  justices  of  the  peace  for  the  said  county  <» 

♦  This  Conviction  is  for  an  offence  described  by  the  6th  section  « 
the  statute.  The  form  of  Conviction  is  prescribed  by  the  34tb  sectiou, 
but»  like  most  statulable  forms,  leaves  all  the  most  essential  psrt,  ^^ 
the  description  of  the   specific  offence,  to  be  supplied  by  the  coonct- 


cailT|CnOXfi«>-(FAWNBROKEft8).  tOl 

Middleseit,  forthat,  on  the  ••••day  of  ••••  inthtyenrof 

our  Lord ^  at  the  parish  of in  the  saidootm^ 

of  Middlesex)  he  the  said  B*  T^  who  then  and  there  used 
and  exercised  the  trade  and  business  of  a  pawnbroker,  did 
unlawfiiliy  demand,  receive,  and  take  of  and  from  one  R. 
0»  on  redeeming  the  pawn  and  pledge  hereinafter  mention-*' 
ed,  the  sum  of  one  penny  of  lawfiil  money  of  Great  Britain, 
as  for  and  by  way  of  profit  upon  the  sum  of  one  shilling 
and  sixpence^  of  like  lawful  money,  the  said  sum  of  one 
diilling  and  sixpence  being  a  sum  not  exceeding  the  sum  of 
two  shillings  vad  sixpence;  theretofore^  to  wit,  on  the 

day  of  • . .  •  in  the  year  of  our  Lord ,  at  and 

in  the  parish  aforesaid,  in  the  county  aforesaid,  lent  and 
advanced  by  the  said  B.  T.  upon  a  certain  pawn  and  pledge, 
that  is  to  say,  one  cotton  gown,  to  the  said  R.  O.  which 
said  pawn  and  pledge  was  redeemed  by  the  said  R.  O.  within 


ing  magistrate.  The  offences  ootioed  by  the  statute  are  too  nomerpas 
to  be  separately  aod  individually  considered  in  the  compass  of  a  note; 
bat  it  is  necessary  to  observe,  th&t  some  of  the  grievances  pointed  out 
by  ii  are  to  be  remedied  by  an  crder^  (see  section  14),  some  to  be 
panished  by  eonmetion;  that  most  of  the  offsnoes  are  cognisable  by  ofi# 
justice^  but  that  some  of  the  proseedings  are  directed  to  be  before  tw^ 
(see  section  90);  lastly,  that  it  is  provided  by  8C0tbn96,.as  foUows» 
viz. 

"That  {n  case  any  |)awnbroker  shall  offend  against  this  act  in  neglect- 
ing to  make,  in  a  fair  and  regular  manner,  in  such  book  as  aforesaid,  any 
soch  entry  ^s  is  hereby  required,  (viz.  by  section  90),  he  shall  forfeit'  for 
each  offence  not  exceeding  ten  pounds,  as  to  such  justice  shall  leem 
reasonable  and  fit;  and  for  every  other  ofience,  where  no  other  penalty 
n  imposed,  not  more  than  ten  pounds,  nor  less  than  forty  shillings ; 
the  same  respectively  to  be  levied  by  distress  and  sale,  half  to  the  person 
complaining,  and  half  to  the  poor,  if  not  herdn  otherwise  disposed  ot 
snd  applied.*'    f  96. 

An  appeal  is  given  to  the  next  session,  by  section  35,  on  coifditten  of 
the  person  convicted  entering  into  recognizance,  ai  the  time  of  convic* 
tion,  with  two  sureties  in  double  the  sum  he  is  adjudged  to  pay,  with 
condition  to  prosecute,  abide  the  judgment,  and  pay  costs.  And 
certiorari  taken  away  by  section  34.  This  brief  view  of  the  statute  is 
safircient  as  an  illustration  of  the  conviction  here  exhibited;  but  for  more 
detailed  observations  on  it,  bearing  upon  orders,  convictions,  and  appeals 
from  it,  see  ante,  p.  655,  6,  ?. 

3  F 


90f  coKvicrionfr— (rbcbiter  of  81!qlkk  lead). 

(he  Mpace  of  seven  days  after  the  eicpiration  of  tlie  fini  caleo- 
dar  month  after  the  same  hod  boen  so  pawned  and  pledged 

as  aforesaid,  that  is  to  say,  on  the  said day  of 

in  the  year  aferesatdy  to  wit,  at  and  in  the  parish  aforesaid, 
in  the  county  aforesaid,  the  said  sum  of  one  penny,  so  de- 
manded, reoeiTed,  and  taken  as  aforesaid,  being  more  than 
at'  and  after  the  rate  of  one  halfpenny  for  the  loan  of  any 
sum  not  exceeding  two  shillings  and  sixpence  by  the  caieo- 
dar  month,  and  being  greater  profit  than  he  the  said  B.  T. 
was  then  and  there  ^ititled,  and  ought  to  demand,  reoeiire, 
and  take,  oontmry  to  the  form  of  the  statute  in  such  esse 
made  and  provided ;  and  I  the  said  justice  do  adjudge  him 
to  pay  and  forfeit,  &e. 

Given,  &g«  

CoNViCTiQNS-^(/{eceit;«r  qf  stolen  Lead). 

SrroMoiw       Middlesex.  7      Be  it  remembered,  that  on  the day  of 

a  receiver  of      {^0  Wit.)   3 in  the year  of  the  reign  of  oor 

stolen  lead,     sovereign  Lord  George  the  Third,  by  the  grace  of  God,  of 
latitfactory     the  United  Kingdom  of  Great  Britain  and  Ireland,  King) 

kTobia^iieru  defender  of  the  Faith,  and  in  the  year  of  our  Lord 

bySOGeotS.    at, in  the  pariah  of. .. . «« in  the  said  county  of  Mid- 

*•  *^'*  dieses,  T.  J*  'was  conyicted  before  ns,  T.  N.  and  J.  M. 
esqnires,  two  bf  his  Majesty's  Justices  of  the  peace  for  the 
said  county  of  Middlesex,  of  a  misdemeanor,  in  having  in 
hisjpossession  in  his  dwelling-hoitse,  on  the daj  of 

*  This  convictipn  was  appealed  from  to  the  Middlesex  Midtoinioa 
seauoost  1805,  on  two  grounds  f  Js^.  because  it  was  on  ppcr,  00c  on 
parchment;  Sdly,  because  certain  allegations  were  omitted,  bereafierto 
be  noticed.  Bespectiog  the  first  ground,  the7tb  section  directs,  doiihe 
conviction  sha^l  be  certified  by  two,  or  more^  justioes,  to  the  ooi 
general  or  quarter  sessions^  &c.  and  that  such  convictions  shall  bedrtm 
mnparcknunlp  and  certified  in  the  following  words^  or  to  the  likec^ 
&c.  This  conviction  being  on  paper  admitted  of  no  doabt,  aod  it  wai 
qnashcd  accordingly }  but  it  was  holden  by  the  coun,  and  conceded  hf 
the  Bar  in  general,  that»  except  in  o  very  few  tnstanca,  wboos 
suttttea  bad  cxpiesaed  thai  the  *'  conviction  should  be  eertified  00 
perehnerity  wrwupapmr^^  that  all  records  of  courts  should  beonpucb- 
menii  and  consistently  with  this  determination  has  been  the  ^^"^ 
jpractice. 


CONTXCriONft-*-(WATCHMAKKB«)«  ,  QOli 


instant,  in  the  psrish  of  St.  Mary»  Whitecb»pel».  in 

llie  said  oranty  of  Middlesex,  sixty  pounds-  wmf^%  of  l^^ 
three  pounds'  weight  of  solder,  one  pound  weight  of  brass, 
and  twentyffour  pounds'  weight  of  iron,  suspe^ed  tp  h^ 
stolen  or  unlawfully  come  by,  and  not  producing  the  party 
or  parties  of  whom  he  bought  or  received  the  some^  nor  givifig 
a  satisfactory  account  hoiv  he  came  by  the  same^*  contrary  to 
the  statiite  in  such  ci^^e  inade  and  provided,  and  we  the  said 
jusdces  did  adjudge,  and  do  adjudge  the  said  T*  X  to  pay 
and  forfeit  for  his  said  offisnce,  the  sum  of  six  pounds,  the 
same  being  his  third  offence,  to  go  and  be  applied  as  the 
statutes  in  such  cases  direct.  Given  under  our  hands  and 
seals  the  day  and  year  aforesaid,  &c. 

Convictions — ( IVatchmakers), 
County  of  Middlesex,!      Be  it  remembered,    that  on  the  ^"'*"«<"'»    ^ 

(to  W%t.)  3  .*.«..  day  Oi ,  m  the  .  .  .  «  * .  a  journey  man 

year  of  his  Majesty's  reign,  J.  C*  was  ocmvicted  befojneme!**'^*'?*''**! 
J.  N.  esquire,  one  of  his  Majesty^s  justices  of  the  peace  for  pan  of  ibe 
the  said  county  of  Middlesex,  of  purloining  atid  embez-^*[jjj® J  *j,y 
zUng  on  the  23d  day  of  March,  instant,  at  the  parish  of  St.  Geo*  8.  c.  7.t 

„ _  _  _    _/  - I I ■ ^ 

*  Tbe  form  of  Conviction  in  this  case  is  given  by  the  statute,  anrf 
immediately  after  these  few  words  in  iteiies,  it  proceeds,  "  orof  fM^/At#. 
tag  to  apprehend  and  secure  the  person  who  brooght»  and  offered  to  sell, 
pawn,  or  deliver  the  lead »  &c.  suspected  to  be  stolen,  &c."  Now  in 
this  case  these  words  were  omitted  in  the  conviction,  and  it  appeared  in^ 
evidence  that  the  defendant  did  (on  his  suspicion  being  excited)  take 
some  steps,  (equivocal  ones  indeed)  to  have  the  person  who  brought  the 
articles  apprehended.  These  however  being  the  facts  of  the  case,  the 
convicting  magistrates  ought,  it  was  contended,  to  have  negatived  this  par- 
ticular part  in  the  words  of  the  statute;  for  though  the  acts  which  he 
had  done  might  be  doubtful  in  their  nature,  and  though  the  magistrates 
were  without  any  doubt  the  judges  of  the  weight  ofthe  evidence  in  bis 
defence,  yet  if  they  did  not  give  credit  to  it,  they  ought  not  to  hare 
passed  it  over  entirely  without  any  notice,  but  ought  to  have  negatived 
the  effect  of  it  in  the  words  of  the  statutable  conviction,  by  stating*  that 
the  defendant,  among  other  instances  of  making  no,  or  an  inadequate, 
defence,  had  omitted  to  shew  that  he  had  not  **  neglected  to  apprehend 
the  seller.*'  The  court  wiere  favourable  to  both  objections,  and  the  con- 
viction was  quashed. 

t  The  statute,  under  which  this  conviction  took  place,  has  prescribed  a 
form  of  conviction,  inserted  in  it  as  follows,  which  is  here  introduced  ver- 

S  f2 
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Lukei  in  the  laid  oounty  of  Middlesex,  pari  qJ  iht  inside 
work  o(a.  certaia  walch,  the  proper^  of  J.  S.  and  &  S.  of 

batim,  became  the  objections  takea  to  the  precedent  onder  Teficw,aiQ« 
oat  of  a  doobty  whether  a  necessity  for  more  preeisioa  of  espfesium  wen 
not  to  be  collected  by  direei  rtfgrettce,  than  appears  on  the  &ce  of  the 
statotable  coovietion  itself. 

*'  If  any  person,  employed  by  any  person  practising  the  trade  of  clod* 
making,  or  watch-making,  or  any  branch  of  such  trade,  to  otke, 
finish,  alter,  repair,  or  clean  any  dock  or  watch,  or  any  part  of  ackxk 
or  watch,  or  intrusted  by  any  person  practising  the  said  trade  wnhasf 
gold,  silver  or  other  metal  or  material,  to  be,  or  that  shaU  be,  in  tbe 
whole,  or  in  part,  wrought  for  any  part  of  a  clock  or  watch,  or  any  precioai 
stone  to  be  set  in  or  about  any  clock  or  watch,  shall  purloin,  embessle, 
sell,  pawn,  exchange,  or  otherwise  unlawfully  dispose  of  any  rach 
goods,  and  be  convicted  by  the  oath  of  the  owner,  or  any  odier  witness 
or  by  confession  before  any  justice,  every  such  oflender  shall  for  the  fins 
offence  forfeit  twenty  poundii,  and  in  case  the  forfeiture  be  not  forthwith 
paid,  the  justice  shall  commit  the  party  convicted  lo  the  house  of  oor- 
raetion,  or  other  public  prison,  lo  be  kept  to  hard  labour  for  fourtecB 
days,  uuless  such  forfeiture  be  sooner  paid ;  and  if  within  two  daysb^ 
fore  the  expiration  of  the  fourteen  days  such  forfeiture  be  not  paid,  the 
said  justice  is  empowered  to  order  the  person  convicted  to  be  poUidj 
whipped  ;  and  for  a  subsequent  offence  the  person  again  offending  skill 
forfeit  forty  pounds,  which  if  not  forthwith  paid»  the  justice  shall  com- 
mit the  person  again  offending  to  the  house  of  correcttoo  o*  other  public 
prison*  to  be  kept  to  hard  labour,  for  not  exceeding  three  months,  nor 
less  than  one,  unless  the  forfeiture  be  sooner  paid ;  and  if  within  serea 
days  before  the  expiration  of  the  time  for  which  such  offender  is  con- 
mitted  the  forfeiture  be  not  paid»  the  justice  is  empowered  to  order  the 
person  again  offending,  to  be  publicly  whipped  twice,  or  oftener."  §  1- 
'^  And  if  any  person  shall  buy,  receive  or  take  by  way  of  giiV  pvo,  or 
exchange,  or  in  any  other  manner,  any  clock  or  watch,  or  any  part  of 
a  clock  or  watch,  or  any  gold,  silver,  or  other  metal  or  material  ai 
aforesaid,  wrought  or  not  wrought,  or  any  precious  stone  intrusted  widi 
any  person  hired  or  employed  as  aforesaid,  knowing  the  same  to  ben 
purloined  and  embeaaled,  being  convicted  in  manner  before  prescribed, 
he  shall  for  the  first  offence  forfeit  twenty  pounds ;  and  in  ease  the  fei» 
foiture  be  not  forthwith  paid,  the  justice,  before  whom  such  oonvidioa 
is  had,  shall  commit  the  party  so  convicted  to  the  house  of  conecdon  or 
other  public  prison,  iq  be  kept  to  hard  labour  for  fourteen  liays,  snlot 
the  forfeiture  shall  be  sooner  paid,  and  if  within  two  days  before  the 
expiration  of  the  said  fourteen  days  the  said  forfeiture  shall  not  be  psid 
the  justice  shall  order  him  to  be  publicly  whipped  as  aforesaid  once  or 
oftener*  as  to  such  justice  shall  appear  reasonable ;  and  for  a  secondi  of 
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the  parish  of  8t  Mary,  Whituchapel,  in  th«  said  county/ 
master  watch-makars,  praeUung  Uie  trade  of  watch-makerS) 


.other  sabaeqaeDt  ofTencey  he  shall  forfeit  forty  pounds,  and  if  not  fbith* 
with  paid,  the  justice  shall  commit  him  as  aforesaid,  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  three  months,  nor  less  than  one  month, 
unless  the  forfeiture  shall  be  sooner  paid ;  and  if  within  seven  days  before 
the  expiration  of  the  time  for  which  he  shall  be  committed  the  forfeiture 
shall  not  be  paid,  the  justtoe  shall  order  him  to  be  publicly  whipped  as- 
aforesaid  twice  or  oftener,  as  to  him  shall  appear  reasonable. 

*'  If  any  person  shall  think  himself  Aggrieved  by  the  judgment  of  thC' 
justice,  he  may  appeal  to  the  next  sessions ;  in  which  case  the  execution 
of  the  judgment  shall  be  suspended,  the  person  so  convicted  entering 
into  a  recognizance  at  the  time  of  the  conviction,  with  two  sureties  in 
doable  the  ram  adjudg^  to  prosecute  the  appeal  with  effect,  and  to  be 
forthcoming  to  abide  the  judgment  and  determination  of  the  justices  in 
such  sessions;  and  the  justices  there  shall  hear  and  determine  the  same, 
and  award  such  costs  to  either  party  as  to  them  shall  appear  just  and 
reasonable ;  and  if  the  judgment  shall  be  affirmed,  the  appellant  shall 
immediately  pay  the  sum  adjudged,  together  with  such  cosis  as  shall  by 
the  court  be  awarded;  or  in  default  thereof  shall  suffer  the  penalties  as 
for  parloining,  embezsliDg,  or  receiving  as  aforesaid." 

The  Conviction  shall  be  in  the/arm  following : 

Middlesex  ^  BE  it  remembered,  That  oh  the ....  day  of ....  in  the 
(/o  uni.)  J  ....  year  of  his  Majesty's  reign,  A.  B.  was  convicted  before 
me  [or  tii]  ...  .of  his  majesty's  justices  of  the  peace  for  the  said  county 
of  . . . .,  or  for  the  . . . .  riding  or  division  of  the  said  county  of . . . «  or 
for  the  city,  liberty,  or  town  of ... .  in  the  said  county  of. . . .  [as  the 
coMe  sha/l  lf\  of  purloining,  embezzling,  secreting,  selling,  pawning^ 
exchanging,   or  unlawfully  disposing  of,  or  of  buying,  receiving,  ojr 

taking  to  pawn  [as  the  case  shall  happen  to  he'\ ['^pec\fying  the 

respective  goods,  materials,  or  effects']  the  property  of  C.  D.  of ... . 

in  the  county  of Given  under  my  hand  and  seal  [or,  our  hands 

and  seais],  the  day  and  year  aforesaid. 

The  objection  taken  to  this  conviction  was  on  the  words  stating  the 
offence  to  be  that  of  having  **  embezzled  part  of  the  inside  work  of  a 
watck.  Sec/'  The  prescribed  form  direcU  the  specifying  the  respective 
goods,  maierials,  or  effects  ;  and  this  direction,  according  to  grammati- 
cal construction,  extends  to  embezzling  and  purloining,  as  well  as  to 
receiving,  buying^  and  taking  in  pawn,  (though  perhaps  designed  only 
to  apply  to  the  latter);  and  therefore  the  words  **  part  qfthe  inside  work 
of  a  waich^*  do  not  satisfy  thedirectiof)  contained  in  the  prescrihfd  form 
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he  the  said  J.  C.  beings  a  journey  man  watcb-maker,  and 
being  employed  by  the  said  J.  S.  and  SL  S.  to  alter  die  sud 
inside  work  of  the  said  watch,  contrary  to  the  statute  in 
that  case  made  and  provided,  for  which  said  ofience  I  the 
said  justice  do  adjudge  him  the  said  J.  C.  to  forfeit  twenty 
pounds,  this  being  his  first  offence.  And  the  said  J.  C 
having  refused  and  neglected  to  pay  the  said  penalty  and 
sum  of  twenty  pounds^  I  do  further  adjudge  that  he  the  said 
J.  C.  be  committed  to  the  house  of  correction,  in  Cold  Bath 
Fields,  in  the  said  county,  to  hard  labour  for  the  space  of 
fourteen  days,  unless  the  said  forfeiture  shall  be  sooner 
paid ;  and  if  within  the  space  of  two  days  before  the  ex- 
piration of  the  said  fourteen  days,  the  said  forfeit  ^all 
not  be  paid,  I  do  order  that  the  said  J.  C.  be  for 
his  said  ofience  once  publicly  whipped  between  the  boon 
of  twelve  and  one  o'clock  at  noon,  from  the  comer  of 
Mutton-lane,  Ray-street,  in  the  parish  of  St.  James, 
Clerkenwell,  in  the  said  county,  over  Clerkenwell  Green, 
and  to  the  further  end  of  Aylesbury-street,  in  the  said  1b^ 
mentioned  parish.  Given  under  my  hand  and  seal,  &c.  in 
the  parish  of  St.  L.  in  the  said  county  of  Middlesex,  the 
"     day  and  year  first  above  written. 


Convictions — ( Fiagrants). 
Conyiciion  of  Couniv  of *)      Be  it  remembered,   that  on  the ... . 

an  idle  and  dis-  ,7        .,  v  r  j         ir  •      .i.  c  *k- 

orderly  person         {to  Wit.)        ->  day  01 lu  the year  or  tne 

Bnderi7Geo.2.,^ign  of  our  Sovereign  Lord  George  the  Third,  of  the 

united  kingdom,  &c.  and  in  the  year  of  our  Lord 

at in  the  said  county  of briogeth  before  me 

one  of  the  justices  of  our  said  Lord  the  Kiogr ' 

assigned  to  keep  the  peace  of  our  said  Lord  the  King  in 
and  for  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses^  and  other  misdemeanors  in  the 
said  county  comniittedf  the  body  of  D.  O^  and^  giveth  me 

■    I  -II  -  ■  ■-■    1,1  i      —■■«■■■■-.■        I        — ■       - -        ■!■■ 

of  conviction,  inasmuch  as  no  particular  workt,  no  particular  parts  cf 
the  inside  by  name,  can  be  said  to  be  specified. 

The  question  was  discussed  much  at  length  at  a  Middlesex  tessioo, 
in  the  42d  year  of  Geo.  3j  and  the  conviction  ultimately  quashed. 
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the  justice  to  understand  and  be  infiMrmed,  that  on  the 

day  of.,..  ••  in  the  year  aforesaid,  at .in  tbe 

parish  of  ••....  in  the  county  aforesaid)  the  said  D.  O.  did 
go  abputfrom  door  to  door,  and  did  place  himself  in  streets, 
highways,  and  passages,  to  beg  and  gather  alms  in  the  said 
parish,  in  which  said  parish  the  said  D.  0.  then  dwelij^  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided.    And  thereupon  he  the  said  A.  B.  prayeth  of  me  the 
said  justice,  that  he  the  said  D.  O.  be  dealt  with  according 
to  law  for  his  said  offence.     Whereupon  the  said  D.  O.  is 
asked  by  me  the  said  justice,  if  he  can  say  any  thing  for 
himself  why  he  the  said  D.  O.  should  not  be  conyicted  of 
the  said  offence  above  charged  upon  him  in  form  aforesaid  ; 
who  pleadeth  that  he  is  not  guilty  thereof.     Whereupon  I 
do  now  proceed  to  examine  into  the  truth  of  the  complaint 
so  brought  by  the  said  A.  B.  against  the  said  D.  O.,  «nd 

hereupon,  on  the  day  and  year  first  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  he  the  said  A.  B.  being 
a  credible  witness,  upon  lus  corporal  oath,  upon  the 
Holy  Evangelists  of  God,  now  administered  to  him  by  me 
the  said  justice^  in  the  presence  and  hearing  of  the  said 

D.  O.,  deposeth  and  saith,  that  on  the day  of  •  •  • .  •  • 

aforesaid,  in  the  year  aforesaid,  in  the  county  aforesaid,  he 
the  said  A.  B.  saw  the  said  D.  O.  go  about  from  door  to 
door,  and  place  himself  in  streets,  highways,  and  paasagetj 
to  be|;  and  gather  alms  in  the  said  parish,  and  that  he 
heard  the  said  D.O.  b^  alms  of  many  persons  in  suck 
streets,  highways,  and  passages ;  and  that  the  said  D.  O. 
then  dwelt  in  the  said  parish,  and  the  said  D.  O.  doth 
not  produce  before  me  any  evidence  to  gainsay  the  same. 
Therefore  it  manifestly  appeareth  to  me  the  said  justice, 
that  the  said  D.  O.  is  guilty  of  the  offence  above  charged 
upon  him,  in  manner  and  form  as  in  and  by  the  said  com« 
plaint  18  alledged,  and  is  thereby  an  idle  and  disorderly  per* 
son,  within^e  intent  and  meaning  of  the  said  statute.  It  is 
therefore  'adjudged  by  me  the  said  justice,  that  the  said 

*  Tbe  fact  dacrib^  by  iheie  words,  constitutes  the  difference  be«* 
tween  an  *'  idle  and  disorderly  person,**  end  a  **  rogae  and  vagabond.** 
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D.  O.  be  convicted  of  the  said  offence^  and  hmk\mAtjhf 
me  accordingly  convicted  of  the  oflfence  cluuqged  open  Uo, 
in  and  by  tha^  said  complunti  aeeording  to  the  fimtoC  Ae 
statute  in  such  case  made  and  provided.    And  I  do  adjndgr 
that  the  said  D.  O^  for  his  said  offence,  be  committed,  aod 
the  said  D.  O.  is  by  me  committed  to  the  house  of  correedoo 
at  ••••••  in  and  for  the  said  county^  there  to  be  kepi  to 

hard  labour  for  one  month,  according  to  the  statute  in  thst 
case  made  and  provided*    In  testimony  whereof  I  tkesaii 

• to  this  record  of  conviction  have  put  my  hand  ind 

seal,  so  being  such  justice  aforesaid,  at i^resad,  a 

the  county  aforesaid,  the  said  day  of in  the  said  yor 

of  our  Sovereign  Lord  King  George  the  Third,  ftc.  uai  in 
the  year  of  our  Lord  •  • .  .^^  • 

Cdnviccionof  Couuiy  of 1      Be  it  remembered,  that  on  the.... 

▼at^bond  (^^  <^*^«}        ^^^7  of in  the year  of  the 

mider  the  17  of  reign  of  our  Sovereign  Lord  King  George  the  Third,  of 

the  united  kingdom,  &c.  and  in  the  year  of  our  Lord 

at  • in  the  said  county  of bringech  before  oe 

one  of  the  justices  of  our  said  Lord  the  King; 

attigned  to  keep  the  peace  of  our  said  Lord  the  King  in 
and  for  the  said  county,  and  also  to  hear  and  detenaioe 
divers  felonies,  trespasses,  and  other  misdemeanors  in  the 
said  county  committed,  the  body  of  one  D.  O;,  and  giiedi 
me  the  said  justice  to  understand  and  be  informed,  thst  on 

the day  of in  the  year  aforesaid,  at 

aforesaid,  in  the  parish  of in  the  said  county,  he  the 

said  A.  B.  apprehended  the  said  D.  O.  then  and  that 
wandering  abroad  and  begpng  alms,  under  pretence  of  loss 
by  firc^  contrary  to  the  form  of  the  statute  in  such  esse 
made  and  provided.  And  thereupon  the  said  A.  B.  pnj* 
eth  of  me  the  said  justice,  that  the  said  D.  O.  may  be  dealt 
with  according  to  law  for  his  said  offence.  WhereupoD 
the  said  D.  O.  is  asked  by  me  the  said  justice,  iChe  can  »? 
any  thing  for  himself,  why  he  the  said  D.  O.  should  not  k 
convicted  of  the  offence  above  charged  upon  him,  in  the 
form  aforesaid,  who  pleadeth  that  he  is  not  guilty  thereof 
Whereupon  I  do  now  proceed  to  examine  into  the  truth  ef 
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the  ooaoplaint  so  bYOwgfat  by  tbe  said  A.  B.  against  the  said 
D«  O.    And  thBrsapos,  on  Ae  day  and  year  first  aforesiddy 
at ttbrpBtUb  of  ^V. ;  • «  afeMsald,  in  ^  coonty  aferesaidy 
the  said  A.  B.  being  a  credible  witness,  on  his  corporal 
oath,  upon  the  Holy  Evangelists  of  God,  now  administered 
to  him  by  me  the  said  justice,  in  the  presence  and  hearing 
of  the  said  D.  O.,  deposeth  and  saith,  that  on  the ...... 

day  of  ••.••.  in  the  year  aforesaid,  at . ; . . .  aforesaid,  in 
the  parish  aforesaid,  in  the  county  aforesaid,  he  the  said 
A.  B.  saw  the  said  D.  O.  wandering  abroad  and  b^ging, 
or  gathering  alms  under  pretence  of  loss  by  fire,  and  that 
th6  said  A.  R  heard  the  said  D.  O.  beg  alms  of  several 
persons,  saying  that  he  had  suffered  such  loss  by  fire, 
whereas  no  such  fire  had  taken  place.  And  the  said 
D.  O.  doth  not  produce  before  me  any  evidence  to  gainsay 
the  same.  Therefore  it  manifestly  appears  to  me  the  said 
justice^  that*  the  said  D.  O.  is  guilty  of  the  offence  above 
charged  upon  him,  in  manner  and  form  as  in  and  by  the 
said  complaint  alledged ;  and  is  thereby  a  rogue  and  vaga- 
bond, within  the  true  intent  and  meaning  of  the  said  statute. 
It  is  therefore  adjudged  by  me  the  said  justice^  that  the  said 
D.  O.  be  coiivioted  of  the  said  offence^  and  he  is  hereby  by 
me  accordingly  convicted  of  the  said  offence^  so  charged 
upon  him  in  and  by  the  said  complaint,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided.  And  I 
do  order  die  said  D.  O.  to  be  sent,  and  the  said  D.  O.  is  by 
me  accordingly  committed  to  the  house  of  correction  at 

in  and  for  the  said  county,  there  to  remain  until  the 

next  quarter  sessions  of  the  peace,  to  be  held  in  and  for  the 
said  county^  and  have  you  him  then  there,  together  with  this 
precept,"*  unless  he  be  sooner  discharged  by  due  course  of  law^ 
acconUng  to  the  form  of  the  statute  in  such  case  made  and 
provided,  f  In  testimony  whereof,  I  the  said  justice  to  this 
rqcord  of  conviction  have  put  my  hand  and  seal,  at 


*  If  the  party  is  cominitted  for  a  less  time  than  vntil  the  oext 

sions,  add,  **  there  to  remain  for  the  space  of weeks,  heing  a  less 

time  than  until  the  next  general  quarter  sessions  of  the  peace,  to  be 
hoMen  iu  and  for  the  said  county." 

t  See  a'l^^,  p.  519.  fenheTcasoh  ofthislnicrlioR. '      •  •  ^ 
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aforesaid^  in  the  ccfonty  aforesaid,  tbe  said dtjof 

in  the  said .  ^  • .  • .  year  of  the  re^  of  our  Sovcro^ 

Lord  King  Ge(H*ge  tbe  Thirds   and  in  tbe  year  of  oar 
Lord 

^     ,  .  Tut'jji^      s^    J*  1     Be  it  remembered,  that  on  the 

rogoe  and  ▼•-  •'  day  of m  the year,  Scaca 

gaboDd  for       ,q  ^^  y^^  ^f  ^y,.  Lo^^j ^^ j^  tl^e  parish  of 

ploying  at  an  •'.  /-»*■.*  ii  .^     ■»    • 

aaiawfai game,  ••••••  m  the  countv  oT  Middlesex,   one  G.  K.  is  ip- 

by^n  Geo.  s.  p^ehended  and  brought  before  me  J.  M.,  Esq-  one  of  li 
Majesty's  justices,  assigned  to  keep  the  peace  of  our  aid 
Lord  the  King,  in  and  for  the  said  county  of  Middlesex. 
and  also  to  hear  and  determine  divers  felonies,  trespsaes, 
and  otiier  misdemeanors  done  and  committed  withis  \k 
said  county,  by  J.  B.^  one  of  the  constables  of  tbe  aic 
county  of  Middlesex,  and  the  said  G.  R.  being « 
brought  and  present  before  me  the  justice  aforesaid,  Tkrii 
J.,  of  Blue  Town,  Sbeerness,  in  the  parish  of  Minster,  is 
.tbe  county  of  Kent,  slopseller,  Aaron  M.,  of  the  same  pliA 
slopseller,  and  Daniel  N.,  of  the  same  place^  slopseller,  gsK 
me  the  said  justice  to  understand  and  be  informed,  tiutk 
the  said  G*R*,  mariner^,*  did,  on  the  •  •  • .  day  of. .  • .  intb 
year  aforesaid,  at  the  parish  of  Christcburch,  in  the  couotytf 
Middlesex  aforesaid,  unlawfully  play  at  a  certain  unlawfii 
game  for  money,  to  wit,  shaking  dice  in  the  hat ff  vliereb 
the  said  G.  R.  was  and  is  a  rogue  and  vagabond,  witkii 
the  true  intent  and  meaning  of  the  statutes  in  thstci^ 
made  and  provided,  and  pray  that  the  said  G.  R.  vaaj  be 
deak  with  accordingly.  Whereupon  the  said  G.  B*  i< 
asked  by  me  the  said  justice,  if  he  can  say  any  thing  fff 
himself  why  he  the  said  G.  R.  should  not  be  convicted  a 
the  premises  above  charged  upon  hin^  in  form  afore^ 

*  Mariners  are  among  the  description  of  persons^  in  the  33  Heo>  ^ 
ibrbidden  to  play  at  certain  games. 

t  The  13  Geo.  S.  c.  1 9.  §  1 1  •  declares  all  games  to  be  unlawful  vi^n 
the  meaning  of  12  Geo.  2.  c.  28.  which  are  played  with  zdkori^^ 
and  the  statute  on  which  this  conviction  is  founded,  declares  tbat  &>> 
persons  playing,  or  betting,  at  any  unlawful  games,  or  plajfSj  ^^ 
deemed  rogues  and  ^gabonds.    See  a^te,  p.  6 13., 
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ho  pleadetb  that  he  is  not  guilty  of  the  said  offienoe;  and 
lereupon,  on  the  said  89d  day  of  December,  in  the  year 

roresaid,  at aforesaid,  in  the  parish  of  Saint  L. 

foresaid,  in  the  county  of  Middlesex  aforesaid,  three  credi* 
le  witnesses,  to  wit,  the  said  David  J.,  Aaron  M.»  and 
K  N.,  being  present  before  me  the  said  justice  aforesaid^ 
pon  their  respective  oaths,  to  them  then  and  there  seve* 
lily  by  me  the  said  justice  aforesaid  duly  administered,  the 
lid  David  J.  deposeth,  sweareth,  and  on  his  oath  afore- 
lid  afErmeth  and  saith,  in  the  presence  and  hearing  of  the 
lid  G.  R.,  that,  &c«  {here  set  forth  his  evidence  and  crose* 
taminatiofu)  The  said  Aaron  M.  deposeth,  sweareth,  and 
Q  his  oath  aforesaid  affirmeth  and  saith,  in  the  presence 
nd  hearing  of  the  said  G.  R.,  that,  &c.  {the  evidenoe)^ 
Lnd  the  said  David  N.  deposeth,  sweareth,  and  on  hu 
•ath  aforesaid  affirmeth  and  saith,  in  the  presence  and 
tearing  of  the  said  O.  R^  that  {state  his  evidence.)  Where* 
ipon  all  and  singular  the  premises  being  considered,  and 
nature  deliberation  being  thereupon  had,  it  manifestly  ap- 
>ear8  to  me  the  said  justice,  that  the  said  G.  R.  is  guilty 
)f  the  offence  aforesaid,  and  thereupon  the  said  O.  R.  is 
)y  and  before  me  the  said  justice,  convicted  of  the  offi^noe 
foresaid,  and  I  do  adjudge  the  said  G.  R.  to  be  a  rogue 
md  vagabond,  within  the  true  intent  and  meaning  of  the 
tatate  aforesaid ;  and  thereupon  it  is  considered  by  me  the 
laid  justice,  that  he  the  said  G.  R.  be  committed,  and  he 
8  by  me  committed  to  the  house  of  correction  in  Cold- 
Bath-Fields,  Clerkenwell,  aforesaid,  there  to  remain  until  - 
the  next  general  quarter  sessions  of  the  peace,  to  be  holden 
in  and  for  the  said  county  of  Middlesex,  then  and  there  to 
be  further  dealt  with  according  to  law,  unless  he  be  sooner 
discharged  by  due  course  of  law.     In  testimony  whereof  I 

the  said  J.  M.,  the  justice  aforesaid,  at in  die  parish  of 

Saint  L.  aforesaid,  in  the  county  of  Middlesex  aforesaid, 

the  said day  of  December,  in  the  year  aforesaid,  unto 

this  record  set  my  hand  and  seal. 

Middlesex  to  wit  \     ®®  ^'  remembered,  that  on  the CoiiTlctioniia 

J  day  of  November,  in  the year,  "*EJJ^f  jj^"^ 


i  1 S  COR  VICriOMS'^VAGK  ants). 

prrtroding  to  fcc*  and  in  the  year  of  oar  Lord at in  tbc 

bj  thtw^!    parUh  of  Saint  L^  in  the  county  of  Middlesex,  one  laUIi 
«  S.  it  apprehended  and  brought  before  me  Sir  WUliain?^ 

knight,  one  of  his  Majesty's  justices  asiagned  to  keeptk 
peace  of  our  said  Lord  the  King  in  and  for  the  said  cobsIi 
of  Middlesex,  and  .also  to  hear  and  determine  divers  ielo> 
nies,  trespasses,  and  other  misdemeanors  conmiitted  vub 
the  said  county,  by  Daniel  B.,  of  the  parish  of  Ssist  L 
in  the  said  county  of  Middlesex,  being  one  of  theconsubb 
of  the  said  parish,  and  the  said  Isabella  S.,  bdng  so  broofb 
end  present  before  me  the  justice  aforesaid,  Mary,  tlicvii 

of  Robert  B^  of -street,  in  the  parish  of  Saint  Nn* 

thew,^  Bethnal-Oreeo,  in  the  said  county  of  Middles^ 
brickmaker,  gave  me  the  said  justice  to  understand  aodiie 

informed,  that  the  said  Isabella  S.,  on  the dajj 

November,  in  the  year  aforesaid,  at  the  parish  of  Saint  L 
in  the  said  county  of  Middlesex,  did  unlawfully  preteods 
tell  the  fortune  of  the  said  Mary  B.,  whereby  the  s^ 
Isabella  S.,  was  and  is  a  rogue  and  vagabond,  withio  tbe 
true  intent  and  meaning  of  the  statute  in  that  casensi! 
and  provided,  knd  prays  that  the  said  Isabella  S.  hmj  ^ 
dealt  with  accordingly.  Whereupon  the  said  Isabelia  S.i{ 
asked  by  me  the  said  justice,  if  she  con  say  any  thiof  b 
herself  why  she  the  said  Isabella  S.  should  not  be  convicte! 
*  of  the  premises  above  charged  upon  her,  in  form  aforesd 

who  pleadeth  that  she  is  not  guilty  of  the  said  €&^ 

Nevertheless,  on  the  said day  of  November,  io  i* 

year  aforesaid,  at aforesaid,  in  the  parbh  of  ^ 

L.  aforesaid,  in  the  county  of  Middlesex  aforesaid,  thm 
credible  witnesses,  to  wit,  the  said  Mary  B^  Esther,  tk 

wife  of  William  R^  of street,  in  the  parish  of  S^ 

Matthew,  Bethnal*Green,  in  the  county  aforesaid,  brid^' 
tnakcr,  and  the  said  Daniel  B^  being  present  before  at 
the  justice  aforesaid,  upon  their  oaths,  on  the  Hoh 
Gospel  of  God,  to  them  then  and  there  severally  by  n* 
the  justice  aforesaid  administered ;  the  said  Maiy  B.  d^ 
posetb,  sweareth,  and  on  her  oath  aforesaid  affirmeth  s» 
saith,  in  the  presence  and  bsariiig  of  the  said  Istbellf  & 
that  she  the  said  Mary  B.  hating  been  informed,  that  tk 
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\.^  ^^dce  aforesaid,  Elizabeth,  the  wife  of  Jolm 

o^    '(^  \.  in  the  parish  of  Saint  L.,  in  the  said 


^      %  '^'jsawyer,  gave  me  the  said  justice  to 


■■C:A 


Y-  ved,  that  he  the  said  Thomas  StiiF, 


p  "^  ^^       '^^  ^*  ^^  ^^  y^^  aforesaid,  at  the 

^  ^  ^  9       tf/  Soutfawark,   in  the  county  of 

%J^^  <>  *%^  %^      f^  'Ounty  to  the  said  county  of 


^if^  ^¥^  <S       tf/  Soutfawark,   in  the  county  of 

5j;  ^  <>  *%^  ij^      fy  'Ounty  to  the  said  county  of 

-    c<%'  ^  %.^/  '^  ^  ^^  ^^  fortunes  of  the 

3*  %\\,\%  '«^*y  *®  «"^  Thomaa 

^  %,  ^'^7%,  %  ^  ^dt  within  the  true  in- 

^  %'' ^'*<f\* ri  \  bat  case  made  and 

,%■  '^'V*'»\'*'*  */\.  ^«"  Stiff  may  be 

V^*>  \  V  ^A^  'd  Thomas  Stiff 

i^^/o^W  4  '  '':»             oiwicted  of 


'Ji 


^  ^  %  V  ^.foresaid, 

>  -^  '^^ii^  *  ^d  ofieiice. 

,'<^  ..jiay,  in  the  year 

'^  ud  parish  "of  Saint  L., 

.^d,  being  an  adjoining 

>arrey,  four  credible  witnesses, 

jk  C,  John  A.,  John  V^  of  the 

.aoreaaid,  and  Danid  B^  of  the  said 

^^ariskaod  county,  yeoman,  being  present 

^  justice  aforfisajd,  upon  their  oaths,  on  the 

uspel,  to  them  then  and  there  severaliy  by  me  the 

j^  aforesaid  administered ;  the  said  Elizabeth  C.  d&- 

^Meth,  sweareth,  and  on  her  oath  aforesaid  affirmeth  and 

saith,  in  the  presence  and  hearing  of  the  said  T.  S.,  that  on 

Monday,  the day  of  May  instant,  between  the  hours 

of  five  and  aix  in  the  evening,  she  the  said  Elizabeth  C. 
went  to  a  houses  No.  9,  in  the  Mall,  near  Saint  George's-  Parish, 
square.  Saint  George's  Fields,  Surrey ;  that  she  the  said 
Elizabeth  C.  was  let  in  by  a  woman  who  ahowed  her  the 
ttid  £,  C.  into  a  back  room,  where  he  the  said  Thomas 
Stiff  was  sitting :  she  the  said  Elizabeth  C.  askied  the  said 
T.  S,  whether  he  could  do  any  thing  for  her  in  his  way  on 
that  day?  The  said  Thomas  Stiff  hesitated  a  little,  and 
then  asked  the  said  Elizabeth  C,  whether  she  could  tell 
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lud  D.  B.  importuned  the  said  Isabella  to  admit  Um  iito 
her  house^  he  the  said  D.  B.  wrenched  the  shatter  opo, 
%  and  the  said  Joshua  A.  got  in  and  opened  the  door.   Ther 

searched  the  said  Isabella  S/s  house,  and  found  four  padsof 
dirty  cards,  and  an  old  book,  entitled,  **  The  Art  of  Te% 
Fortunes,''  which  cards,  and  which  book,  the  said  D.  B. 
now  produces  before  me  the  justice  aforesaid.  Whtreopa 
all  and  singular  the  premises  being  considered,  and  nutare 
deliberation  being  thereupon  had,  it  manifestly  appesnts 
me  the  said  justice,  that  the  said  Isidiella  S.  is  guil^  of  tik 
ofifenoe  aferesaid,  and  thereupon  the  said  Isabella  S.  is  br 
and  before  me  the  said  justice,  convicted  of  the  offiaoe 
aforesaid*  And  I  do  adjudge  the  said  Isabelia  &  to  be  s 
rogue  and  vagabond,  within  the  true  intent  and  meaninge: 
the  statute  aforesaid.  And  thereupon  it  is  conaidend  bjs 
the  said  justice^  that  she  the  said  Isabella  S.  be  oommittel 
and  she  is  by  me  committed  to  the  house  of  oorrsetioo,! 
Cold^Bath-FieUs,  in  the  county  of  Middlesex,  thsRt 
remain  until  the  next  general  sessions  of  the  peaces  to  be 
holden  in  and  for  the  said  county  of  Middlesex,  or  ra^ 
dischai^ged  by  due  course  of  law.    In  testimony  whereof  I 

the  said  Sir  William  P.,  the  justice  aforesaid,  at s 

the  parish  of  Saint  L.  afore^ud,  in  the  county  of  Middleia 

aforesaid,  the day  of  November,  in  the  year  aibif 

said,  unto  this  record  do  set  my  hand  and  seal. 


Another  for  a  Middlesex  and  Surrey  y      Be  it  remembered,  diat  oo  tk 
t:^^:^^  i^o^^)  J day  of  May,  in  the 


-I      lie  H 

•imilar  offence                 /^^  .'a  \                f 
comiDiUedio  (io  Wti.)  } 

ooecounfy.mAd  year,  &c«  and  in  the  year  of  our  Lord at  the  ptna 

forJL7«»«*^e   ^^ "*  **  ~™^  ^  Middlesex,  one  Thomas  Stiff  » 

of  a  coDtigaoiif  apprehended  and  brought  before  me  John  6.,  esqoire,  ou 
coun  y.  ^^  j^.^  Majesty's  justices,  assigned  to  keep  the  peace  of  otf 

said  Lord  the  King  in  and  for  the  said  counties  of  Mi^ 
dlesex  and  Surrey,  the  said  counties  being  adjoining  ooob- 
ties,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors  committed  within  the  aid 
counties,  by  John  A.,  of  the  parish  of  St.  L.,  in  the  »>1 
county  of  Middlesex,  being  one  of  the  constables  o(  ^ 
And  the  said  Thomas  Stiff  being  so  brought  and  pr^setf 
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lefore  me  the  justice  aforesaid,  Elizabeth,  the  wife  of  Joint 

I!.,  of -street,  in  the  parish  of  iSkint  L.^  in  the  said 

!OUQty  of  Middlesex,  sawyer,  gave  me  the  said  justice  to  • 

inderstand  and  be  informed,  that  he  the  said  Thomas  Stif^ 

m  the day  of  May,  in  the  year  aforesaid,  at  the 

Mirish  of  Saint  George^  South wark,  in  the  county  of 
Surrey,  being  an  adjoining  county  to  the  said  county  of 
\Iiddlesex,  did  unlawfully  pretend  to  tell  the  fortunes  of  the 
iaid  Elizabeth.  C.  and  John  C,  whereby  the  said  Thomae 
Stiff  waa  aiid  is  a  rogue  and  vagabond,  within  the  true  in- 
;ent  and  meaning  of  the  statute  in  that  case  made  and 
provided,  and  prays  that  the  said  Thomas  Stiff  may  be 
iealtwith  accordingly.  Whereupon  the  said  Thomas  Stiff 
A  asked  by  me  the  said  justice,  if  he  can  aay  any  thing  for 
bimself  why  he  the  said  T.  &  should  noH  be  convicted  of 
the  premises  above  charged  upon  him,  in  form  aforesaid, 
who  pleadeth  that  he  ia  not  guilty  of  the  said  offence. 
Ncverthdeas,  on  the  aaid  26th  day  of  May,  in  the  year 

Aforesaid,  at aforesaid,  in  the  said  parish -of  Saint  L«, 

in  the  county  of  Middlesex  aforesaid,  being  an  adjoining 
couoty  to  the  said  county  of  Surrey,  four  crediUe  witnesses, 
to  wit,  the  said  Elizabeth  C,  John.  A»,  John  \^  of  the 
parish  of  Saint  L.,  aforesaid,  and  Danid  B^  of  the  aaid 
last  mentioned  parish,  and  county,  yeoman,  being  present 
before  me  the  justice  aforesaid,  upon  their  oaths,  on  the 
Holy  Gospel,  to  them  then  and  there  severally  by  me  the 
justice  aforesaid  administered ;  the  said  Elizabeth  C.  d^ 
poseth,  sweareth^  and  on  her  oath  aforesaid  affirmeth  and 
ttith,  in  the  presence  and  hearing  of  the  said  T.  S.,  that  on 

Monday,  the day  of  May  instant,  betweai  the  hours 

of  five  and  six  in  the  evening,  she  the  said  Elizabeth  C. 
went  to  a  house,  No.  9,  m  the  Mall,  near  Saint  George's-  Pariib. 
square.  Saint  George's  Fields,  Surrey ;  that .  she  the  said 
Elizabeth  C.  was  let  in  by  a  womeii  who  showed  her  the 
said  £.  C.  into  a  back  room,  where  he  the  said  Thomas 
St^  was  sitting :  she  the  said  Elizabeth  C.  asked  the  said 
T.  S.  whether  he  could  do  any  thing  for  her  in  his  way  on 
that  day?  The  said  Thomas  Stiff  hesitated  a  little,  and 
then  asked  the  said  Elizabeth  C,  whether  she  could  tell 
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liim  the  said  T.  8.  the  month,  day,  and  hoof,  in  lASA 
the  said  Elizabeth  C.  was  born?  The  said  EliabdhC. 
told  him  as  near  as  she  could.  The  said  Thomas  Stiff  thes 
desired  the  said  Elizabeth  C.  to  follow  him  up  stairs,  wUd 
she  did.  The  said  T.  S.  then  asked  her  the  said  £.  C. 
again  the  hour  of  her  birth?  whiich  she  told  him.  The 
said  T.  &  then  told  the  said  Elizabeth  C.  to  sit  dowD,  axul 
the  said  Thomas  Sti£f  sat  down  himself  opposite  to  a 
writing^esk:  he  then  looked  out  a  book,  which  thessid 
Elizabeth  C.  took  for  an  Almanack.  The  said  Thomas 
Stiff  asked  the  said  Elizabeth  C,  if  she  had  not  a  mole  on 
her  breast.  The  said  Elizabeth  C.  said,  she  believed  she  had. 
The  said  Thomas  Stiff  then  asked  the  said  Elizabeth  Cto 
look  at  it,  and  to  see  whether  it  was  Uack,  whiter  or  red. 
The  said  Thomas  Stiff  then  asked  her  if  she  had  not  i 
mole  on  her  back  ?  She  the  said  £3izabetb  C.  said,  jes, 
between  her  shoulders.  The  said  Thomas  Stiff  looked  at 
it,  and  told  the  said  Elizabeth  C*  it  was  very  fortunate  far 
her  that  it  was  red ;  for,  had  it  been  black,  die  would  hft 
been  very  unfortunate.  Before  this,  the  said  Elizabeth  C 
showed  him  this  mole,  he  told  hear  he  knew  where  it  m 
The  said  Elizabeth  C  then  told  htm,  that  she  had  another 
mole  on  her  left  nde  t  the  said  Thomas  Stiff  aaked  her  wiui 
colour  it  was?  The  said  Elizabeth  C.  said  it  was  red 
The  said  Thomaa  Stiff  said,  it  was  very  fortunate  it  n 
red.  The  said  Thomas  Stiff  asked  the  said  Elizabeth  C 
if  she  had  not  a  mole  upon  one  knee  ?  The  said  Elizabeth 
C.  said  she  did  not  know^  if  she  had,  it  was  more  than  sh 
knew.  The  said  Thomas  Stiff  then  looked  into  sook 
books,  one  oS  which  was  like  a  dictionary,  and,  when  it  was 
opened*  it  seemed  as  if  there  were  the  Bgures  of  planets  in 
it.  The  said  Thomas  Stiff  hesitated  some  time^  and  uM 
her  there  were  five  children  promised  her ;  that  it  vas 
very  fortunate  th^tt  one  of  them  had  died,  because  it 
was  very  rickety  and  nckly.  The  said  Thomss  SbS 
told  the  said  Elizabeth  C.  that  she  had  been  pot  invi 
business  from  eleven  to  thirteen ;  that  the  business  sbe 
then  learnt  would  probably  be  the  means  of  sopportHV 
her   through   life;    that  from    sixteen    to  ninete^  ^ 
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Was  exposed  Uy  many  little  troubles ;  from  nineteen  td 
twenty-6ne  that  she  was  married;  went  a  joamey,  and 
had  a  child.  While  the  said  Thomas  Stiff  was  telling 
her  this,  he  had  a  brass  plate  before  him»  and  a  pendl  ill 
his  hand,  and  a  book  into  which  he  occasionally  looked* 
The  said  Thomas  Stiff  described  her  husband  to  have  a 
mole  upon  his  right  cheek,  a  knitting  in  his  brows,  that  he 
was  a  good  man,  and  was  very  much  beloved,  that  he 
must  take  particular  care  of  horses,  particularly  in  crossing 
the  road,  for  he  would  probahly  be  hurt  by  horses.  The 
said  Thomas  Stiff  told  the  said  Elizabeth  C.  that  in  the 
S7th  year  of  her  age  she  would  be  Uiely  to  be  more  wealthy 
than  she  bad  been,  llie  said  Elizabeth  C.  asked  the  said 
Thomas  Stiff  whether  she  had  better  continue  in  the  mid« 
wifery  business,  or  stick  to  her  needle  work.  He  told  her 
not  on  any  account  to  begin  any  kind  of  business  till'the 
latter  end  of  July,  or  the  beginning  of  August  next.  But 
that  after  that  time  it  was  probable  every  thing  would  pros* 
per.  The  said  Elizabeth  C.  told  the  said  Thomas  Stiff 
that  she  had  a  great  inclination  to  put  into  the  lottery,  but 
he  told  h«r  not  to  do  it  until  August,  for  till  that  time  the 
planets  were  unfavourable.  The  said  Thomas  Stiff  also 
told  her  that  she  had  been  pretty  nearly  reduced  to  want, 
but  that  she  should  never  actually  be  in  want,  for  that  he 
coold  put  her  the  said  Elizabeth  C.  in  the  way  of  recover- 
ing all  she  had  lost.  He  the  said  Thomas  Stiff  advised  her 
to  beware  of  48  years  of  age,  as  the  said  Thomas  Stiff  told 
the  said  Elizabeth  C.  she  might  probably  have  a  violent  fit 
of  sickness  then,  but  still  not  to  despair,  for  she  wais  born 
under  a  fortunate  planet,  and  was  always  very  fortunate. 
The  said  Thomas  Stiff  said,  that  two  marriages  had  been 
promised  her,  but  that  ii  would  take  a  very  long  time  to 
discover  whether  they  would  take  place,  and  when.  The 
said  Elizabeth  C.  seeing  it  was  late,  told  the  said  Thomas 
Stiff  to  make  it  as  short  as  possible.  He  the  said  Thomas 
Stiff  said  he  would  only  then  tell  her  the  heads  of  it,  bat 
that  if  he  were  to  do  it  as  it  ought  to  be  done,  it  would  take 
him  three  days,  and  then  it  would  cost  a  guinea.  Sir,  said 
the  said  Elizobeth  C.  to  tlie  said  Thomas  Sti^  don't  men« 
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tion  tHaty  for  I  have  ofily  j^t » trifle  dT  m<»ney  about  m^ 
make  it  as  lour  as  you  can.  He  the  said  Thomas  Stiff  tba 
took  apiece  of  paper  and  made  several  marks  on  it  with i 
pencil^  and  with  other  iiiBtrama)t&  which  he  had  about  tk 
brass  plate.  And  the  said  Thomas  Stiff  told  the  sail 
Elizabeth  C.  a  great  deal  about  jouroies  and  stckDosy  tbe 
particulars  of  which  she  cannot  recollect.  The  said  Elia- 
beth  C.  asked  the  said  Thomas  Stiff  again  what  it  wooii! 
come  to?  The  said  Thomas  Stiff  then  said  not  quite  t» 
half  a  guinea.  The  said  Elizabeth  C.  then  got  up  aod 
begged  the  said  Thomas  StifiP  to  make  it  as  low  as  he  oraU. 
The  said  Thomas  Stiff  then  demanded  eighteen  peaces 
which  the  said  Elizabeth  C.  paid  him,  he  the  said  Thooa 
Stiff  telling  the  said  Elizabeth  C,  to  call  again  in  Augo^ 
and  he^ould  do  something  more  for  her  the  said  Elizabei 
C*  than  he  the  said  Thcmas  Stiff  could  then  do.  The  aii 
Thomas  Stiff  told  the  e^id  Elizabeth  C  that  the  coraoKS 
price  which  he  charged  was  halC-arcrown*  The  s^  £& 
beth  C.  went  aiway»  but  returned  and  asked  the  said  Tbooai 
Sti^  for  his  direction,  that  the  said  Elizabeth  C.  vigk 
call  again.  He  the  said  Thomas  Stiff  then  asked  his  wife  ta 
take  a  card  out  of  a  table  drawer,  which  she  did,  and  ffn 
one  to  the  said  Elizabeth  C,  and  which  is  the  same  as  u 
now  produced.  Tlie  said  John  A.  deposeth,  sweareth,  td 
on  his  oath  aforesaid  afBrmeth  and  saith,  in  the  presence 
and  hearing  of  the  said  Thomas  Stiff,  that  he  the  said 
Jqhn  A.  in  consequence  of  having  received  a  warnuU  b 
that  purpose,  went  on  the ....  day  of  May  instant,  wkk 
the  said  Elizabeth  C,  John  11.,  Daniel  B.,  and  John  V.,  to 
very  near  the  sign  of  the  Stags  public  house,  near  the  Mail 
at  Lambeth,  where  tliey  stopped  the  coach.  They  tba 
went  in,  and  sent  the  said  Elizabeth  C.  to  see  whether  tbe 
said  Thomas  Stiff  was  at  home,  and  if  he  the  said  TbceoA 
Stiff  was  at  home,  the  said  Elizabeth  C.  was  to  stay.  Tbe 
said  John  A.  and  the  other  officers  who  acoom|ianied  fe 
followed  after  about  ten  minutes  had  elapsed  and  koockfu 
at  the  door  .of  the  said  Thomas  Stiff,  which  was  opem^  ^1 
a  woman,  who  said  she  was  Thomas  Stiff^s  wille^  wiidi 
womap  ran  to  the  stairs  and  endeavoured  to  prevent  tbt 
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•taicl  John  A.  and  the  others  aocompanjring  him  from  going* 
up,  and  caUed  out  to  the  said  Thomas  Stiff,  who  canm 
forward,  when  the  said  John  A.  served  the  warrant  on  the 
said  Thomas  Stiff.  The  said  John  A.  took  the  said  Thomas 
Stiff  into  the  room  on  the  first' floor,  where  the  said  John 
A.  laid  hold  of  two  books  on  a  table  therein;  the  books 
contain  a  great  variety  of  pictures,  figures,  and  devices, 
representing  the  sun,  moon,  and  divers  stars,  similar  to 
books  which  the  said  John  A.  has  before  seen  at  other 
Fortune  Tellers.  The  said  John  A«  saw  several  ladies 
waiting  in  another  rocMn'.  The  said  John  V.  deposedi^ 
sweareth,  and  on  his*  oath  aforesaid  affirmeth  and  saith  in 
the  presence  and  hearing  of  the  said  Thomas  Stiff,  that  he 
the  said  John  V.  went  with  the  said  John  A.,  Daniel  B., 
and  Elizabeth  C.  to  the  house  of  the  said  Thomas  Stiff  at 
the  time  and  place  mentioned  by  the  said  John  A.,  and  the 
•aid  John  Y,  conQrms  the  whole  of  the  testimony  of  ihe  said 
John  A.,  and  further  saith,  that  he  the  said  John.  V*  opened 
the  door  6f  a  back  parlour,  where  there  were  two  smart 
young  ladies,  a  decent  looking  woman,  and  other  women, 
apparently  waiting  for  some  person,  as  they  seemed  to  be 
without  employment,  and  in  bonnets  and  cloaks.  The  said 
Daniel  B.  deposeth,  sweareth,  and  on  his  oath  aforesaid  ' 
affirmeth,  and  saith  in  the  presence  and  hearing  of  the  said 
Thomas  Stiff,  that  he  went  with  the  other  deponents  to  the 
house  of  Thomas  Sti£^  at  the  time  and  place  mentioned  by 
them,  and  confirms  their  testimony  now  before  me  the  justice 
aforesw),  given  as  aforesaid.  •  Whereupon  all  and  singular 
the  premises  being  considered,  and  mature  deliben^on 
being  thereupon  had,  it  manifestly  appears  to  me  the  said 
justice  that  the  said  Thomas  Stiff  is  guilty  of  thcoffence  afore* 
said,  and  thereupon  the  said  Thomas  Stiff  is  by  and  before 
me  the  said  justice  convicted  of  the  offence  aforesaid,  and  I 
do  adjudge  the  said  Thomas  Stiff  to  be  a  rogue  and  vaga-p 
bond  withiii  the  true  intent  and  meaning  of  the  statute 
aforesaid,  and  thereupon  it  is  considered  by  me  the  said 
justice,  that  he  the  said  Thomas  Stiff  be  committed,  and  he 
is  by  me  committed  to  the  house  of  correction  in  Horse- 
monger  Lane,  in  the  county  of  Surrey,  there  to  remain 
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until  the  next  general  qnarter  flesakmsoftliepeaceitobe 
holden  in  and  for  the  county  of  Sumy,  or  on&l  db- 
cfaarged  by  due  coune  of  law.  In  testimony  whereof  I  ds 
•aid  John  G.  the  jusdce  aforesaid,  at  the  parish  of  St  L 

aforesaid,  in  the  county  of  Middlesex  aforesaid,  the 

day  of ,  in  the year  aforesaid,  unto  this  nond 

do  set  my  hand  and  seaL* 

*  Thii  cooriction  was  appealed  from;  for  (though  aoommitiDeBtia 
ezccution,  and  therefore  not  bailable,  2  T.  R.  I90,)  it  was  made  on  tbe 
very  eve  of  a  sessioa,  and  therefore  the  appeal,  if  sitocessHil,  wouU  vt- 
vent  all  but  a  very  few  days'  iinprisonineoi.  The  appeal  was  sopporri 
on  two  grounds.  First,  that  the  conviction  declares  no  "  telling  of  fa* 
tunes/*  because,  according  to  the  evidence,  no  future  evenu  are  pni- 
nosticated,  but  only  past  occurrences  reviewed,  and  cautions  g^fen  «idi 
respect  to  futurity.  Secondly,  that  the  only  part  of  the  evidence  vbidi 
bears  upon  any  offence  like  conjuration,  or  crafiy  science,  is  prondcd 
against  by  statute  after  a  different  manner ;  which  shews  that  tbeiu* 
tute  which  subjects  fortune  tellers  to  convictions  a#o«rgmji/j  was  (off 
directed  against  gipW^i,  and  other  such  wandering  impoUors,  notapii' 
offenders  of  the  description  of  the  appellant.  Those  statutes  are  9  Go. 
f ,  c«  6,  by  which  it  is  enacted,  **  that  no  prosecution,  suit,  oc  procecdb^ 
shall  be  commenced  or  carried  on  against  any  person,  for  witchctiitt 
sorcery,  inchantment,  or  conjuration,  or  for  charging  another  widi  lof 
such  offence."    %  3. 

**  But  if  any  person  shall  pretend  to  exercise  or  use  any  kind  of  witcb- 
craft,  sorcery,  inchantment,  or  conjuration,  or  undertake  to  tell  ibrtuo^ 
or  pretend  from  his  skill  or  knowledge  in  any  occuii  or  crafty  saeact  u 
discover  where  or  in  what  manner  any  goods  or  chattels,  supposed  to  ban 
been  stolen  or  lost^  may  be  found;  such  offender  being  thereof  coovtcted, 
011  indictment  ar  conviction,  shall  suffer  imprisonment  by  the  space c: 
one  whole  year,  without  ball  or  maiuprize,  and  once  in  every  quarter  01 
the  laid  year,  in  some  nurket-town  of  the  proper  county,  upon  the  vat 
ket  day,  there  stand  openly  on  the  pillory  by  the  space  of  one  hour;  sd 
also  shall  (if  the  court  think  fit)  give  sureties  for  his  good  behaviosr. 
in  such  sum  and  for  such  time  as  the  court  shall  judge  proper«  accordiog 
to  the  circumstances  of  the  offeujce ;  and  in  such  case,  shall  be  funbei 
imprisoned  until  such  sureties  be  given."   §  4. 

By  4  Geo.  I,  c.  1 1,  it  is  also  enacted,  That  if  any  person  Uketb  mooef 
or  reward,  under  pretence  of  helping  any  person  to  stohn  goods,  be  ibifl 
(unless  he  apprehends  the  felon  and  prosecntes)  be  guilty  of /dooy,  sod 
suffer  according  to  the  nature  of  the  principal  offence. 

The  conviction  was  confirmed.  SeeNos-  9  and  10«  among  dietk- 
9cription8  of  persons  subject  to  the  4»unisb  menu  of  the  vapant  actsf  I7 
^to.  8.  c. ».    Ante^  p.  6 IS. 
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Middlesex'^      Be  it  remembered,  that  on  the  14tb  day  of  Conytetion  of 
(to  ti/i/O  J  June,  in  the  54th  year  of  the  reign  of  ourt^JKi^^for 
Sovereign  Lord  George  the  Third,  by  the  grace  of  God,  ^uoniBi^  away 
Scc.9  and  in  the  year  of  our  Lord  1814,  at  the  parish  of  fil,ii^V  * 
St.  Lfy  in  the  county  of  Middleseac,  one  C.  C*  is  appre- 
hended and  brought  before  me  Sir.  W.  P.,  knight,  one  of 
the  justices  of  our  Lord  the  King,  assigned  to  keep  the 
'peace  of  our  said  Lord  the  Kin^  in  and  for  the  said 
counQr  of  Middlesex,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted within  die  said  county  by  J.  C.,  being  one  of  the 
headborou^s  of  the  said  parish  of  St  L.,  in  the  said  county 
of  Middlesex ;  and  the  said  C.  C.  being  so  hironght  and  pne- 
sent  before  me  the  said  justice  aforesaid,  J.  S.  of  the  parish 
of  St.  L««,  being  one  of  the  overseers  of  the  poor  of  the  said 
parish,  gives  me  the  said  justice  to  understand  and  be  inform- 
ed, that  the  said  C.  C^on  the  1 J  th  day  of  February  last  at  the 
parish  last  aforesaid,  in  the  county  aforesaid,  did  unlawfully 
run  away  and  leave  A.  C.  his  wife  and  hisfive  lawful  children, 
namely,  Ann,  aged  twelve  years  and  upwards ;  Eliza,  aged 
seven  years  and  upwards ;  George,  aged  sue  years  and  u(>* 
wards ;  John,  aged  four  years  and  upwards ;  and  Abraham, 
aged  two  years  and  upwards ;  whereby  the  said  A.  C,  and 
his  said  five  children,  are  become  chargeable  unto  the  said 
last-meatioDed  parish ;  by  reason  whereof  the  said  C.  C. 
was  and  is  a  rogue  and  vagabond,  within  the  true  intent 
and  meaning  of  au  act  of  parliament  passed  in  the  17th 
year  of  the  reign  of  his  kte  Majesty  King  George  the 
Second,  intituled,   ^  An  act  to  amend  and  make  more 
effectual   the  laws  relating  to  rogues,    vagabonds,   and 
other  idle  and  disordmiy  persons,  and  to  houses  of  correo- 
tion,'*  and  prays  that  the  said  C.  C»  may  be  dealt  with 
accordingly ;  whereupon  the  siud  C.  C.  is  asked  by  me  die 
said  justice,  if  he  can  say  any  thing  for  himself,  why  h^ 
the  said  C.  C.  should  not  be  convicted  of  the  premises 
above  charged  upon  him  in  form  aforesaid,  who  pleadeth 
that  he  is  not  guilty  of  the  said  offence ;  nevertheless  on 
the  said  14th  day  of  June,  in  the  54di  year  aforesaid^  at 
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the  public  office,  Worship-Btreet,  in  the  parish  of  St  Leo> 
nardy  Shoreditch  aforesaid,  in  the  county  aforesaid,  tfo 
credible  witnesses,  to  wit,  the  said  A.  C«,  wife  of  the  saii 
C.  C,  and  J.  S.,  being  present  before  me  the  said  justice 
aforesaid,  upon  their  oath  on  the  Holy  Gospel  of  God,  to 
them  then  and  there  sevenJly  by  me  die  justice  afinoad 
administered,  severally  depose^  swear,  and  cm  their  oath 
aforesaid  affirm  and  say,  in  the  presence  and  hearing  of 
the  said  C.  C,  and  first  the  said  A.  C,  on  her  oath,  de* 
poseth,  sweareth,   and  saith,  that  the  said  CX  C.  is  her 
husband,  that  she  has  fire  children,  lawful  issue  of  tk 
said  C«  C,  that  he  has  run  away  and  left  her,  and  that  she 
had  no  support  from  him,  either  directly  or  indirectly  lor 
eighteen  weeks  past,  and  that  she  the  said  A.  C.  hath  bea 
.    obliged  to  apply  to  the  parish,  irom  whom  she  has  Jt- 
ceiyed  6s»  a  week  for  herself  and  for  her  said  children;  and 
the  said  J.  S.  on  bis  oath  deposeth,  sweareth,  and  saith, 
that  he  is  the  vestry  clerk  of  the  said  parish  of  St  L.,  thii 
he  has  relieved  the  said  A.  C.  and  her  children,  on  tk 
part  of  the  parish,  and  that  he  has  paid  her  6s.  a  week 
for  the  last  eighteen  weeks ;  whereas  all  and  singular  the 
premises  being  considered^  and  mature  deliberation  bring 
thereupon  had,  it  manifestly  appears  to  me  the  sakl  justice 
that  the  said  C.  C,  is  guilty  of  the  ofibnce  afiHeseid,  and 
thereupon  the  said  C.  C.  b  by  and  before  me  the  sakl  jos- 
tice  conricted  of  the   offence  aforesaid;   and  I  do  ad- 
judge the  said  C.  C.  to  be  a  rogue  and  vi^bond,  witbin 
the  true  intent  and  meaning  of  the  statute  af<»resakl,  and 
thereupon  it  is  considered  by  me  the  said  justice,  that  be 
the  said  C.  C.  be  committed,  and  he  is  by  me  oommitted 
to  the  house  of  correction,  at  Cold- Bath-Fields,  in  tie 
county  of  Middlesex,  there  to  remain  until  dus  next  gene- 
ral quarter  sessions  of  the  peace,  to  be  holden  io  and  Ibr 
the  said  county  of  Middlesex,  or  ixntil  he  shall  be  dis- 
charged by  due  course  of  law.    In  testimony  whereof  I  tke 
said  Sir  W.  P.,  the  justice  aforesaid,  at  the  public  olSce, 
in  Worship-street,  in  the  parish  of  St.  Leoiwrd,  Shore- 
ditch  aforesaid,  in  the  comity  of  Middlesex  aforesaid,  tk 
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said   14th  day  of  June,  in  the  54th  year  aforesaid,  unto 
this  record  do  set  my  hand  and  seal. 

Middlesex  "V      Be  it  remembered,  that  on  the  20th  day  of  CooTiction  of 
(to  wii,)  /December,  in  the  5ith  year  of  the  reign  of  Yaj^boodTfor 
our  Sovereign  Lorf  George  the  Third,  of  the    United  '^•?«.[^J^  *" 
Kingdom  of  Great  Britain  and  Ireland,   King,   Dcfen-  garden  belong. 
der  of  the  Faith,  &c.,  in  the  year  of  our  Lord  1815,  J^fj^'j^twrto 
at  the  public  office  in   Worship-street,  in  the  parish  of  steal,  by 
St.  Leonard,    Shoreditch,   in  the  county  of  Middlesex,  «SGeo,S.c.M. 
one  W*  O.  is  apprehended  and  brought  before  J.  G., 
esq.,  one  of  the  justices  of  our  Lord  the  King,  assigned  to 
keep  the  peace  of  our  said  Lord  the  King,  in  and  for  the 
said  county  of  Middlesex,  and  also  to  hear  and  determine 
divers  felonies,  treq>asses,  and  other  misdemeanors  com^^ 
mitted  within  the  said  county,   by  T.  H.,  being  one  of 
the  head  beadles  of  the  parish  of  St.  Mary,  Islington, 
in  the  said  county  of  Middlesex,   and  the  said  W.  G. 
beii^  so  brought  and  present  before  me  the  justice  afore- 
said,   S.  P.,  the  elder,   of  Dalby  Terrace,  in  the  parish 
of  St.  Mary,  Islington,  in  the  county  aforesaid,    S.  D., 
S.  P.,  the  younger,  of  the  same  place,  S.  D.  and  T.  I., 
of  Upper-street,   in  the  parish  of  St.  Mary,  Islington, 
afcnresaid,    labourer,   gave  me  the  said  justice  to  under* 
stand  and  be  informed,  that  the  said  W.  G.  was,  on  the 
1 9th  day  of  December  instant,  found  in  an  inclosed  garden 
belonging  to  the  house  of  the  said  S.  P.,  the  elder,  of  Dal- 
by Terrace,  in  the  parish  of  St.  Mary,  Islington,  aforesaid, 
in  the  county  aforesaid,  with  intent  to  steal  the  goods  and 
chatteb  of  the  said  S  P.,  the  elder;  by  reason  whereof 
the  said  W.  G.  was  and  is  a  rogue  and  vagabond  within 
the  true  intent  and  meaning  of  two  actd  of  parliament, 
one  of  which  was  passecl  in  the  seventeenth  year  of  the        « 
reign  of  his  late  Majesty  King  George  the  Second,  inti-* 
tttled,  ''An  act  to  amend  and  make  more  effectual  the 
laws  relating  to  rogues^  vagabonds,   and  other  idle  and 
disorderly  persons,  and  to  houses  of  correction ;"  and  the 
other  of  which  was  passed  in  the  twenty-third  year  of  the 
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ireign  of  his  present  Majesty  King  George  the  Hiin^ 
intituled,  *^  An  act  to  extend  the  provisions  of  an  act»  intita^ 
edt  ^  An  act  to  amend  and  make  more  e£Fectaal  tk 
laws  relating  to  rogues,  vagabonds,  and  other  idle  and 
disorderly  persons,  and  to  houses  of  correction ;"  where- 
upon the  said  W.  6.  is  asked  by  me  the  said  justice^  if  he 
can  say  any  thing  for  himself,  why  he  the  said  W.G. 
ihould  not  be  convicted  of  the  premises  above  chai]ged 
upon  him  in  form  aforesaid,  who  pleadeth  that  he  is  not 
guilty  of  the  said  offence ;  nevertheless,  on  the  said  20th  daj 
of  December,  in  the  56th  year  aforesaid,  at  the  puUk 
office  Worship-street,  in  the  parish  of  St.  Leonard  afore- 
said, in  the  county  aforesaid,  three  credible  witnesses,  to 
wit,  the  said  S.  P^  the  elder,  S.  P^  the  younger,  and 
T.  I.  being  present  before  me  the  justice  aforesaid,  upon 
their  oath  on  the  Holy  Gospel  of  God,  to  them  thai  and 
ihere  severally  by  me  the  justice  aforesaid  administered, 
severally  swear,  and  on  their  oath  aforesaid  affirm  and  saj, 
in  the  presence  and  hearing  of  the  said  W.  G.  and  fint 
the  said  S.  P.,  the  elder,  on  his  oath  deposeth,  swearetb, 
and  saith,  that  he  lives  at  Dalby  House,  Dalby  Terrace, 
in  the  parish  of  St.  Mary,  Islington,  in  the  county  of 
Middlesex,  and  is  a  linen-draper,  that  about  half  past  out 
yesterday  morning,  the  19th  of  December  instant,  his  sod, 
the  said  S.  P.,  the  younger,  came  to  his  chamber-door, 
^nd  said  there  were  thieves  in  the  house^  and  asked  the 
said  S.  P.,  the  elder,  to  go  down  with  him ;  that  the  said 
S.  P.,  the  elder,  threw  up  the  sash  and  called  to  the  watch 
to  take  care  that  no  one  escaped  from  the  premises;  that 
^veral  watchmen  immediately  surrounded  the  garden,  and 
then  the  said  8.  P.,  the  elder,  and  his  said  son,  west 
down  stairs ;  that  the  house  was  all  safe  below,  but  the  said 
S.  P.,  the  elder,  perceived  the  marks  of  a  ladder  od  the 
gravel  below  a  balcony ;  and  on  examination  the  Frendi 
windows,  which  open  into  that  balcony,  were  cpesaed  bs 
if  somebody  had  opened  them  from  the  outside ;  that  the 
said  W,  G.  was  apprehended  on  the  premises,  and  another 
man  ran  away  up  the  road  on  the  alarm  being  given.  Tb^ 
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sedd  S.  P^  tbe  younger,  on  his  oath  deposeth,  sweareth^ 
and  saitb,  that  he  was  alarmed  yesterday  momtng,  the  19th 
instant,  between  one  and  two,  by  the  barking  of  a  little 
dog  in  the  hoase:  that  the  said  S.  P.,  the  younger,  listened, 
and  that  he  heard  some  persons  attempting  to  get  into  the 
house;  that  the  said  S.  P^  the  younger,  sleeps  on  the 
same  floor  with  the  dining-room,  and  that  he  heard  the 
noise  very  distinctly ;  that  the  dog  continued  to  bark,  and 
the  noise  continuing  at  intervals,  the  said  S.  P.,  tbe 
younger,  dressed  himself,  and  then  took  a  poker  and  went 
to  his  father's  room  to  alarm  him ;  that  the  watchmen  were 
called  out  of  the  windows,  and  as  they  came,  they  saw  that 
one  watchman  had  seized  the  said  W.  G.  And  the  said 
T.  I.  on  his  oath  d^oseth,  sweareth,  and  saith,  that  he  is 
a  watchman  in  the  parish  of  St.  Mary,  Islington ;  that  at 
half  past  one  yesterday  morning  he  heard  an  alarm  from 
Dalby-terracc,  City  Road;  that  he  repaired  to  the  spot, 
and  got  over  the  front  fence  and  found  the  said  W.  G. 
there;  that  the  moment  the  said  W.  G.  saw  the  said  T*  I. 
the  said  W.  G.  endeavoured  to  get  over  the  fence,  but 
falling  back  the  said  T.  I.  apprehended  him ;  that  the  said 
W.  G.  said  he  heard  an  alarm  of  thieves,  and  he  got  over 
to  the  assistance  of  the  gentleman. 

Whereupon  all  and  singular  the  premises  being  con- 
sidered, and  matiire  deliberation  being  thereupon  had,  it 
manifestly  appears  to  me  the  said  justice,  that  the  said  W. 
G.  is  guilty  of  the  oiFence  aforesaid :  And  thereupon  the  said 
W.  G.  is  by  and  before  me  the  said  justice  convicted  of  the 
offence  aforesaid;  and  I  do  adjudge  the  said  W.  G.  to  be 
a  rogue  and  vagabond  within  the  true  intent  and  meaning 
of  the  statute  aforesaid ;  and  thereupon  it  is  considered  by 
me  the  said  justice,  that  he  the  said  W.  G.  be  committed, 
and  he  is  by  me  committed  to  the  house  of  correction  nt 
Cold-Bath-Fields,  in  the  county  of  Middlesex,  there  to 
remain  until  the  next  general  quarter  sessions  of  the  said 
county,  to  be  holden  in  and  for  the  said  county  of  Middle- 
lex,  or  until  he  shall  be  disposed  of  by  due  course  of  law. 
In  testimony  whereof,  I  the  said  J.  G.  the  justice  aforesaid 
at  the  public  office.  Worship-street,  in  the  parish  of  St. 
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Leonard,  Shoreditch,  aibresaidt  in  the  comity  aforand, 
the  said  20th  day  of  December,  in  the  56th  year  aloraai, 
unto  this  record  do  set  my  hand  and  seal. 


'        To  the  Governor  of  the  House  of  Correction,   CoU  BgA 

Fields^  or  his  Deputy  • 

Cnmmiimeni  of  Middlesex  %  Receive  into  your  custody  the  body  of  Wi 
ri!gne^,*Bnder  *  {to  wit,)  JUam  Jacklin,  herewith  sent  to  you,  broagki 
17  Geo.  8.  c.  5.  before  me  J.  N.,  esq.  one,  &c.,  by  W.  T.  H,  constable, 
and  charged  and  co7zi;ic/(? J  lefore  me  the  said  justice  upon 
the  oaths  of  ditto,  of  being  an  incorrigible  rogue  *  within  tbe 
intent  and  meaning  of  an  act  of  parliament  made  aod 
passed  in  the  17th  year  of^  &c.,  intituled,  &c.,  to  wit,lbr 
that  he  the  said  W.  J.  having  at  the  general  sessions  d 
the  peace,  &c.,  been  adjudged  by  the  court  there  tobes 
rogue  and  vagabond.  And  thereupon  punished  according 
to  the  law,  and  afterwards  discharged ;  he  the  said  W.  l 
since  that  time,  to  wit,  on,  &c.  was  apprehended,  &c. 

Order  of  set-    Middlesex -y      At  the  general    session  of  the  peace  of  oor 

the"abrt"eUm-  {^^  ^^')  J  ^^^  ^^^  King,  holden  in  and  for  the  county 
mifment  as  an  of  Middlesex,  at  the  sessipn  house  for  the  said  county, 
rogu6  u  fonnd- (by  adjournment  on  Friday  the  12th  day  of  September, 
^'  in    the    52d  year  of  the  reign  of  our   Sovereign  Lord 

George  the  Third,  by  the  grace  of  God  of  tlie  United  King- 
dom of  Great  Britain  and  Ireland,  King,  Defender  of  tbe 
Faith.  W.  J.  brought  before  this  Court  by  the  governor 
of  the  house  of  correction  at  Clcrkenwell,  in  this  county, 
y  standing  convicted  before  John  N.,  esq.  one  of  his  Majesty's 
justices  of  the  peace  for  this  county,  of  being  a  rogue  awl 
vagabond,  that  is  to  say,  for  that  he  the  said  W.  J.  on  tk 
31st  day  of  August  last,  about  the  hour  of  twelve  in  the 
night  of  the  same  day,  at  the  parish  of  Ealing,  odierwisc 
Zealing,  in  the  coimty  aforesaid,  in  the  King's  hij^waj 
there  was  apprehended,  having  upon  him  at  the  time  of  bis 
•'    %f  •  ■  II  ■     ,,  I    ■  -  ■  -  — 

•  Sec  post,  p.  8?9,  note. 
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t^rdbiention  two  loaded  pistols,  with  intent  felonioudy  to 
assault  some  person  or  persons  there,  against  the  statute,  ' 
&c^  and  being  now  here  by  the  court,  upon  examination 
of  the  circumstances  of  this  case,  adjudged  a  rogue  and 
Ysgabondy  is  ordered  to  be  detained  and  kept  in  the  house 
of  correction  to  hard  labour  for  the  term  of  six  months  novr 
next  ensuing.  By  the  Conrt. 
See  the  preceding  commitment  and  order. 

Middlesex^  Be  it  remembered,  that  on  the  19th  day  of  ConTtcrtoo  of 
{to  wk.)  S  April,  in  the  5Sd  year,  &c.,  at,  &c.,  one  Wm.  J^g^"^?'"*'"* 
Jackson  is  brought  before  me  J.  M.,  esq.,  one,  &c.,  at,  &c, 
by  J.  H,,  who  in  the  presence  and  hearing  of  the  said  W.  J. 
charges  and  accuses  him  the  said  W.  J.,  before  me  the  said 
justice,  of  being  a  rogue  and  vagabond,  withip  the  intent  and 
meaning  of  the  statute,  made  in  the  seventeenth  year  of  the 
reign  of  his  late  Majesty  KingGeorge  the  Second,  intltled  an 
act  to  amend,  (that  is  to  say,)  for  that  he  the  said  W.  J.,  on 
the  4th  day  of  September,  in  the  52d  year  of  the  reign  of  our 
said  Lord  the  King,  at  the  P.  O.  Bow-street,  in  the  parish 
of  St.  Paul,  Covent  Garden,  in  the  said  county  of  Middle- 
sex, was  brought  before  J.  M.,  esq.,  there  being  one  of  the 
justices  of  our  said  Lord  the  King,  assigned,  &c.,  and  was 
by  him  the  said  J.  M.,  so  being  such  justice  as  aforesaid, 
duly  convicted  and  adjudged  to  be  a  rogue  and  vagabond 
within  the  intent  and  meaning  of  the  said  statute,  made  in 
the  seventeenth  year  of  the  reign  of  his  said  late  Majesty 
King  George  the  Second,  and  was  committed  by  the  said 
J.  M.,  so  being  such  justice  as  aforesaid,  to  the  house  of 
correction,  at,  in,  and  for  the  said  county,  there  to  re- 
main until  the  then  next  general  sessions  of  the  peace,  to 
be  holden  in  and  for  the  said  count}',  to  be  further  dealt 
vith  according  to  the  law,  unless  he  the  said  W.  J.  should 
be  sooner  discharged,  according  to  the  statute  in  such  case 
made  and  provided,  at  which  said  then  next  general  ses* 
sions  of  the  peace,  holden  in  and  for  the  said  county,  to 
wit,  at  the  general  session  of  the  peace  of  our  said  Lord 
the  King,  held  in  and  for  the  said  county  of  Middlesex,  at 
the  session-bouse  for  the  said  coiuity,  by  adjournment,  on 
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the day  of ,  in  the  52d  year  aforesaid,  ie 

*  said  court,  upon  strict  examination  of  the  circomstaooorf 
the  snid  case  of  the  said  W.  J.  adjudged  him  to  be  a  rafw 
and  Vagabond  within  the  true  intent  and  meaning  of  the 
statute  in  that  case  made  and  provided,  and  did  order  thiC 
the  said  W.  J.  be  imprison^  in  the  said  house  of  come- 
tion  at  Clerkenwell,  in  tliis  county,  there  to  be  kept  tohanl 
labour  for  the  space  of  six  months  then  next  ensuii^:  and 
the  said  W.  J.  was  thereupon  remanded  by  the  said  court 
to  the  said  house  of  correction  for  the  said  term,  and  was 
therein  detained  and  kept  to  bard  labour  for  six  montb 
accordingly^  and  then  discharged.  And  for  that  tbe 
said  W.  J.  afler  having  been  so  punished  as  a  rc^ue  aod 
Tagabond  as  aforesaid,  and  discharged  as  aforesaid,  hitli 
again  committed  an  offence  against  the  intent  and  meanio^ 
of  the  said  act  passed  in  the  seventeenth  year  aforesaid,  aa^ 
is  now  liable  to  be  deemed  a  rogue  and  vagabond,  aao 
also  an  incorrigible  rogue,  within  the  intent  and  lueanifig 
of  the  said  act,  (that  is  to  say,)  for  that  the  said  W.Jt 
after  having  been  so  convicted  and  adjudged, 'punished  and 

discharged  as  aforesaid,  he  the  said  W.  X,  on  the 

day  of ,  in  the  5Sd  year  aforesaid,  at  the  parish  of 

,  in  the  said  county  of  Middlesex,  was  apprehended, 

having  upon  him  at  tlie  time  of  Jiis  apprehmsionf*  seven 
picklock  keys,  &c.,  with  an  intent  feloniously  and'barglari- 
ously  to  break  and  enter  into  a  certain  dwelling*hoose  there 
situate,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  thereupon  the  said  J.  H,  prayech 
of  me  the  said  justice,  that  the  said  W.  J.  may  be  dealt 
with  according  to  the  law  fbr  his  said  oflence;  and  be  the 
said  W.  J.  is  thereupon  ai>ked  by  me  the  said  justice,  if  he 
can  say  any  thing  for  himself^  why  he  should  not  be  coo- 
victed  of  the  premises  charged  upon  him  in  manner  afare> 
said ;  and  the  said  W.  J.  pleadeth,  that  he  is  not  guilfv 
thereof;  whereupon  I  the  said  J.  M.,   the  justice  afoiv- 

said,  do  now  here,  (that  is  lo  say,)  on  this  day 

of ,  in  the  53d  year  aforesaid,  at  the  public  offin 

*  *  Set  ante,  pb6l4«  in  note. 
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Worship-gtreet  aforesaid,  in  the  sidd  parish  of  St  Leonard^ 
Shoreditch,  iu  the  county  aforesaid,  proceed  to  examine 
into  the  truth  of  the  said  charge  and  accusation  so  made 
\^y  the  said  J.  H.  as  ([aforesaid ;  and  thereupon  on  the  said 

day  of ,  in  the  53d  year  aforesaid,  at  the 

parish  last  aforesaid,  in  the  county  aforesaid,  T.  H^ 
J.  H.,  W.  F.,  T.  T.,  D.  W.  H.,  and  T.  A.  credible  wit- 
nesses in  that  behalf,  on  their  corporal  oath,  upon  the 
Holy  Gospel  of  God,  now  here  duly  administered  to  them, 
respectively  by  me  the  said  J.  M.  the  justice  aforesaid, 
in  the  presence  and  hearing  of  the  said  W.  J.,  depose  and 
say :  and  first  the  said  T.  H.  deposes  and  says,  &c^  and 
the  said  J.  H.  says,  &c.,  and  the  said  W.  F.  says,  Sic^ 
fuid  the  said  R.  F.  says,  &c.,  and  the  said  W.  J.  having 
heard  the  said  evidence,  and  being  now  asked  by  me  the  said 
J.  M.,  the  justice  aforesaid,  if  he  can  say  any  thing  in  bis 
defence,  or  shew  any  cause  before  me,  why  he  should  not 
be  convicted  of  the  premises  aforesaid,  and  adjudged  to  be 
a  rogue  and  vagabond,  072^  also,  an  incorrigible  rogue^  he 
the  said  W.  J.  doth  not  offer  or  say  any  thing  in  his  de- 
fence, or  produce  any  evidence  in  answer  to  the  said 
charge;  wherefore  it  manifestly  appears  to  me  the  said 
justice,  that  the  said  W.  J*  is  guilty  of  the  premises  above 
charged  upon  him  in  manner  and  form  aforesaid;  and  that 
the  said  W.  J.  is  a  rogue  and  vagabond,  and  also  an  ijif 
corrigible  rogiiSj  within  the  intent  and  meaning  of  the  said 
statute  made  in  the  seventeenth  year  aforesaid,  he  having 
been  before  convicted,  adjudged,  punished,  and  discharged 
as  a  rogue  and  vagabond  in  manner  and  form  aforesaid; 
whereupon  I  the  said  J*  M.,  the  justice  aforesaid,  upon 
full  and  mature  consideration  of  the  premises,  do  hereby 
convict  the  said  IV,  J.  of  the  premises  ciforesaid^  above  charged 
upon  him  in  manner  and  form  aforesaid ;  and  he  is  hereby 
convicted  thereof^  accordingly.    And  I  do  deem  and  ad* 


*  See  aii/€,  p.  516,  as  to  ceruin  conH'tcting  authorities  on  jiutices 
out  (if  court  being  entitled  to  convict  of  tiiifl  apecific  offence.  The  bet- 
ter opinion  seems  to  be  that  they  are  not,  but  that  this  description  of 
vagranu  (incorrigible  xo|uts,)  ats-  to  be  committed,  and  tried  by  the 
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judge  the  said  W.J.  to  be,  and  he  is  hereby  deeBiedsid 
adjudged  to  be  a  rogue  and  vagabond,  and  also  an  tncor* 
rigible  rogue^  within  the  intent  and  meaning  of  the  ittd 
statute:  and  1  do  order  and  adjudge  the  said  W.J.  to  be 
committed,  and  the  said  W.  J.  is  now,  by  me  the  said  jns^ 
tice,  committed  to  the  house  of  correction,  at  Ckikenveil, 
in  and  for  the  said  county,  there  to  remun  until  the  next 
general  sessions  of  the  peace,  to  be  holden  in  and  for  the 
said  county,  to  be  further  dealt  with  according  to  the  1st; 
unless  he  the  said  IV.  J.  shall  be  sooner  discharged  hf  dm 
course  of  law.^  In  testimony  thereof  I  the  said  J.  M.  the 
justice  af9resaid,  to  this  record  of  Conviction,  have  set  mi 
hand  and  seal,  at  the  public  office  in  Worship-street  s&n- 
said,  in  the  said  parish  of  St.  Leonard,  Shoreditch,  in  the 

said  county  of  Middlesex,  this day  of ,  is 

the  53d  year  aforesaid,  and  in  the  year  of  our  Lord  1803. 


999sioni  on  these  commitments,  the  justices  in  Session  scttng  id  sbtI 
case,  as  observed  by  Mr.  Justice  Aston  in  another,  (see  smie^  p*646), 
as  jurymen  with  respect  to  the  fact,  and  as  judges  with  respect  to 
the  decision* 

*  Whether  the  justice  out  of  court  hare  aothority  to  convict,  oit  vOf 
these  words  ought  to  be  omitted  in  ihe, commitment  of  an  incorriplk 
rogue,  because  such  an  offender  is  committed  to  the  aessioot  abio* 
lately,  not  conditionally.    Set  ante,  p.  5J6« 
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CHAP.  VI. 

rrHE   TERMINATIONx  OF   SKSSIONS. 

Of  the  DurationjOnd  Termination^  of  their  Authority  ;  with 
some  Observations  on  other  Matters  connected  tuithj  oraris^ 
ing  out  of  their  Duties;  not  only  while  the  Courts  are 
sittings  but  subsequent  to  their  Adjournment,  and  even  to 
Expiration^ 

All  sessions  are  of  course  terminated  by  the  departure  Terminatiofl. 
of  the  justices,  the  constituted  authorities  by  whom  they  are 
holden,  unless  they  be  previously  prolonged  by  adjourn- 
ment    But  such  adjournment  ought  not  to  be  beyond  the  AdjoorDment. 
time  of  meeting  of  the*  next  quarterly  session. 

An  indictment  was  found  before  the  justices  for  the  county  Cannot  be  to  a 
of  Lincoln  against  a  constable  for  refusing  to  obey  an  order,  f©  ^be  nexT**** 
The  defendant  wa»  tried,  convicted,  and  had  judgment  session  by 
given  against  him  at  a  general  session  holden  the  3d  aay  of  ^ 
May  (which  was  after  the  Easter  session  began)  by  the  ad- 
journment of  the  Epiphany  session.     The  judgment  was 
reversed  by  the  court  of  B.  R.     "  because  the  justices 
cannot  continue  one  general  session  to  a  day  subsequent  to 
the  time  appointed  by  the  stat.  of  Hen.  5,  for  the  holding 
another  original  session.^'  * 

But  though  they  may  not  adjourn  a  matter  over  the  next 
original  session,  they  may,  in  certain  cases,  adjourn  it  to 
then;  as  where  a  statute  giving  an  appeal  to  the  session 
within  a  certain  number  of  months  after  the  cause  of  com^ 
plaint  shall  arise,  direct  the  justices  at  the  said  session  to 
hear  and  determine  the  matters  of  such  appeal,  &c. ;  yet  it 
seems  they  have  an  incidental  power  of  adjourning  it  to 
another  session  upon  lawful  eause; — of  the  sufficiency  of 
which  cause  they  are  the  sole  judges.   But  where  the  session- 

t 

■    ^  ■     ■     Vmmi^mm^m  ■      ^      ■    ■       ■  I  >  I         !■  I        i  ■      ■        ■        li  i  rf<    i   i  il 

f  igViner,  358. 
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Jodgments 


it  adjourned,  the  style  of  it  must  not  run  ^  at  sodi  mssuo 
held  by  adjournment,"  but  the  original  meeting  of  ^ 
session  ought  to  be  set  forth,  and  that  it  was  ^  oontmoed 
from  thenco  to  such  further  time  by  adjournment.''  * 

It  has  been  observed  in  a  preceding  page,  that  the  vboie 
■ajr  be  alter  *  g^ggiQQ  i^^ing  considered  as  one  day,  the  justices  may  ahff 
their  judgments  at  any  time  before  its  eicpiration,  and  wtj 
therefore  make  any  order  to  annul  a  former  order  made 
during  its  continuance;  f  but  this  is  a  power  to  be  exercised 
with  delicacy  and  discretion ;  for  if  it  were  to  be  donebf  i 
fresh  accession  of  justices  in  the  spirit  of  party,  or  other- 
wise  in  an  unbecoming  manner,  it  would  be  visited  by  the 
court  of  B.  R.  in  the  shape  of  an  information  ag^unst  the 
justices  who  concurred  in  the  transaction.:^ 

It  follows  necessarily,  from  what  has  been  already  ni- 
vanced,  that,  as  the  power  of  the  court  expires  with  tk 
conclusion  of  its  sitting,  if  a  question  be  not  kept  open  ti; 
adjournment  of  the  session,  or  recite  of  the  pardcuk 
subject,  it  cannot  be  reviewed,  or  placed  in  any  new  sits- 
ation,  by  any  subsequent  session.§ 

But  beside  these  means,  by  which  the  justices  otji 
purely  of  their  own  authority,  procrastinate  their  decnko 
on  all  subjects,  there  are  other  modes,  by  means  of  whki 
any  parikular  question  oi  legal  difficult  may  be  referred  to 
the  opinion  of  a  superior  tribunal ;  or  by  which  the  sobjefi 
matter  may  be  altogether  taken  out  of  their  hands,  st  tk 
instance  of  a  party  interested. 

These  are,  1st,  By  the  reference  of  the  whole  case,  oi 
any  particular  point,  to  the  judge  of  assize. 

2dly,  By  stating  the  special  circufnstances  ofacasefcr 
the  consideration  of  the  Court  of  King's  Bench,  and, 

Sdly,  By  a  writ  of  certiorarL     Of  tliese  respectively.! 


fiaoAOt  be 
reviewed  by 
ft  lubsequenl 
seffloD. 


May  be  re» 
ferred  to  a 
superior  au- 
tborily. 


*  2  Str.  832,  865,  and  ante,  20,  &  i 63,  in  note. 

t  S  Salk.  6G6,  and  ante,  20.  tj^  Nol.  449. 

§  2  Salk.  477.— 2  Nol.  459.  ^ 

II  After  what  has  been  said  (p.  101.)  respecting  the  dWmoocf^ 
business  of  a  quarter  session  of  the  peace  into  **  criminal,  and  cml,'^ 
the  exposition  of  what  has  been  designed  to  be  coEnpicheadad  oodtf  ^^ 
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A  reference  to  the  judge  of  assize^  either  of  the  whole  Reference  to 
»8e,  or  of  some  point  of  legal  difficulty  involved  in  it,  ^^^^^^ 
ised  formerly  to  be  a  common  practice,  but  is,  of  late, 
alien  much  into  disuse.  For  this  change  many  reasons  might 
)e  adduced,  but  they  are  unnecessary  here.     If  any  par- 
icular  circumstances  should  make  this  mode  eligible,  the 
ight  still  continues;  but  it  has  generally  given  place  to  a 
nore  eligible  one,  which  is  that  of  stating  a  special  case  for  Special  case, 
he  determination  of  the  court  of  king^s  bench. 

This  is  carried  into  effect  by  the  counsel  agreeing  to  a 
tatement  of  facts,  which  are  usually  corrected  and  settled 
»y  a  reference  to  the  chairman's  notes. 

The  case  so  settled  is  to  be  signed  by  the  junior  counsel 
»n  each  side.  If  no  counsel  are  employed,  or  if  they  cannot 
gree  upon  a  case,  even  with  the  assistance  of  the  chairman, 
he  latter  may,  with  the  concurrence  of  a  majority  of  the 
nstices  on  the  bench,  state  and  sign  a  special  cas6  himself. 

There  is  no  specific  form  or  precedent,  according  to  Form  of  ihe 
^hich  a  special  case  must  be  drawn;  but  nevertheless,  there  ^*^* 
re  certaia  rules  to  be  collected  from  a  long  succession  of 
leterminations,  which  are,  in  substance,  as  follow :    The' 
Qstices,  with  rc^rd  to  the  civil  business  of  the  court,  by 
be  summary  jurisdiction  which  is  given  to  them,  it  has 
>een  observed,  are  placed  in  the  situation  of  jurors,  and 
adges,  conjointly.    They  are  to  elicit  the  facts  from  the  The  law  of  the 
ividence,  as  jurors  would  do,  and  they  are  to  judge  of  the  ***^* 
aw  arising  out  of  those  facts  in  the  common  course,  if  they 
hink  fit«     Out  of  this  position  arise  two  conclusions ;  viz. 


itter  description,  (p.  487*)  it  may  be  almost  unnecessary  to  observe^ 
^  this  place,'  that  the  subjects  we  are  now  considering  as  referable  to  a 
ligher  authority  for  determination,  are  such  only  as  are  treated  of  in 
'hap.  5 ;  viz.  what  have  been  noticed  is  coming  under  the  civil  juris- 
iction  of  the  court.  Although  the  mode  of  obtaining  advice  and 
uthority  on  difficult  poiois,  as  well  on  the  criminal^  as  on  the  civile 
usinessof  a  session,  must  be  equally  through  the  medium  of  an  ad- 
'tirnment,  what  is  now  immediately  under  revievi^  must  be  Understood 
)  relate  exdasiveiytothe  latter  tHrinon ;  what  respeett^he  foraier  being 
be  subject  of  future  discoasion  in  a  more  adTanced  portion  of  this 
hapter. 

3  H 
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first,  that  diej  are  not  ampellable  to  gnat  a  ipecial  ck^ 
if  they  entertain  no  doubt  whatever  of  the  Uw:  and  tkcn* 
fiire^  though  it  is  certainly,  in  point  of  candor,  right  lo 
comply  with  the  request  of  either  of  the  litiguit  pardtti; 
doing  so^  where  any  reasonable  doubt  on  the  snigect  is  sag- 
gestedy  they  will  best  consult  the  interests  of  the  public  bj 
lefiising  it  where  they  believe  the  applicatioD  to  arise  oat  o{ 
mere  obstinacy,  or  a  spirit  of  litigation.  Secondly,  tint 
their  authority  to  judge  of  the  Zoic/,  is  the  only  one  whidi 
in  these  cases  they  reserve  for  the  supmcu*  court;  whesce 

The  Ikcu.  it  follows,  that  theyod^make  no  part  of  the  sulyot  mattEr, 
on  which  the  court  above  are  to  exercise  their  discr^ 
and  therefore^  having  been  found  by  the  juatices,  ihey  mat 
be  specifically  stated  in  the  case^  and  not  the  evideaa  fm 
which  they  w&e  deduced.*  A  very  few  examples  ii»t 
suffice  for  illustration.  On  an  appeal  respecting  a  pauper'} 
settlement,  where  the  question  depends  on  an  eqiuToa 
hirini^  or  a  doubtfiil  service  for  a  year,  the  fiu:t  is  to  be 
'  deduced  from  the  evidoic^  such  as  it  may  be^  one  wsjff 
the  other*  by  the  justices;  and  not  the  evidence,  froa 
which  they  draw  their  conclusion,  stated^f  So,  whether  s 
master  gave  a  particular  consent  to  his  apprentice  to  sem 
a  third  person,  is  a  matter  of  foct,  which*  let  it  rest  (s 
testimony  ever  so  ambiguous,  must  be  found,  and  notk^ 
doubtfiil  on  the  foce  of  the  statement.  %  So  in  a  questkt 
of  settlement  by  residing  on  an  estate,  the  session  muststiu 
the  interest  which  the  pauper  took,  whether  be  came  io  I^J 
desc^it^  or  by  purchase;  and  if  the  latter,  the  price  of  sod 
purchase ;  §  that  it  may  appear  on  the  lace  of  the  stateffleoi, 
that  it  was  such  a  purchase  as  will  confer  a  settlement 

Ffsai  hmUcu  Frauo  is  a  foct  This,  therefore^  like  all  other  mattcis 
^  of  fiict,  if  it  make  any  part  of  the  case^  to  infiueocetk 
opinion  of  the  justices,  mast  be  specifically  found  bj  tbea. 
and  stated  accordingly;  for  it  is  not  enough  to  state  socii 
evidence^  though  clearly  leading  to  the  most  palpable  oon- 
elusion  of  firaud,  for  the  court  above  to  draw  Aich  cos- 

f 

•  Burr.  S.  C.  ISO.  f  Bnrr.  S.  C.  683. 

tlE.R.73.  flT.B.f4l., 
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elusion.*  Cases  have  happened  where  the  conclusion 
of  fact  drawn  by  the  session,  and  the  circumstances  from 
which  the  inferences  were  deduced,  have  both  been  stated. 
Such  a  practice  leads  to  this  inconvetnehce;  viz.  that  it  leaves 
the  questioii  open  for  the  court  above  to  draw  a  different 
conclusion  from  that  which  the  justices  in  session  drew,  and 
that  without  the  same  means  of  appreciating  the  credibility 
of  testimony .f  The  objection,  however,  to  this  mode  of 
stating  both  the  evidence  and  the  inference  drawn  from  it, 
rests  entirely  on  the  inconvenient  results  from  so  doing,  for 
there  is  nothing  contrary  to  law  or  propriety  in  so  doing ;  and 
there  may  arise  occurrences  in  which  the  justices  may  even 
desire  to  be  informed  if  they  have  drawn  a  right  conclusion 
from  the  evidence  stated.  ~ 

Having  seen  the  methods,  by  means  of  which  the  justices  Certiorari, 
in  session  may  voluntarily  refer  points  of  diflSculty  to  be 
decided  by  a  superior  authority,  we  come  lastly  to  the  com* 
pulsory  process  o£  certiorari,  by  means  of  which  the  parties 
interested  may,  under  certain  defined  restrictions,  remove 
subjects  cognizable  by  all  inferior  jurisdictions  into  the  su- 
perior courts  at  Westminster.  The  removal  of  such,  from 
the  courts  of  quarter  session,  into  that  of  the  king's  bench, 
is  all,  with  which  we  have  any  concern  at  present.  This 
writ  may  be  obtained  at  any  time  before  trial  to  certify  and  Reaioni  for  ic 
remove  the  proceedings,  an  it  is  usually  done  for  one  of 
the  following  purposes.  1st,  To  consider,  and  determine 
the  validity  of  appeals,  or  indictments,  and  the  proceedings 
thereon ;  and  to  quash,  or  confirm,  them  as  there  may  be 
cause.  2dly,  Where  it  is  surmised  that  a  partial  or  in- 
sufficient trial  will  probably  be  had  in  the  court  below. 
3dly,  In  order  to  plead  the  king's  pardon.  4thly,  To 
issue  process  of  outlawry  against  an  offender,  in  those  cases  , 
where  the  process  of  the  inferior  court  will  not  reach  him.f 
It  requires  no  special  case  to  authorize  this  writ,  for  it  is  a 
consequence  of  all  inferior  jurisdictions  of  record,  to  have 
their  proceedings  removable  for  the  purpose  of  being  re- 
viewed by  the  court  of  B.  R.§     No  writ  of  error  lies  on 

-  _  -  -  I  I  . — 1 

♦  1 T.  R.  458.-7  T.  R.  105.  t  Burr.  S.  C.  5?.  171. 

•  X  4  Black.  Com.  321.  §  Ante,  p.  6l6. 
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summary  convictions,  and  therefore  this  writ  of  Cerikm 
18  the  only  mode  by  which  such  revision  can  be  obtrnDci* 
So  necessary  has  it  been  considered  for  die  furtherance  oi 
justice,  that  it  cannot  be  taken  away  but  by  the  expms 
words  of  a  statute;  and  no  expressions,  however  strong 
which  only  lead  to  an  inference,  however  plain  and  legiti- 
mate^ that  the  certiorari  was  designed  to  be  taken  amy, 
will  have  that  effect.  This  has  been  repeatedly  decided.t 
And  even  where  a  statute  do  in  express  terms  declare  thai 
the  proceedings  shall  not  be  removed  by  certiorari^  era 
this  will  not  be  sufficient  to  prevent  its  issuing  a<  i^ 
suit  of  the  prosecutor;  for  he  stands  in  the  place  of  tbe 
crown,  and  can  have  no  interest  on  applying  for  this  wri; 
for  the  purposes  of  delay4 
Supersedes  aU  Such  writ  of  certiorari,  when  issued  and  delivered  to  tk 
iogi^u^thetn-  i^^^^'io'^  court  for  removing  any  record  or  other  proceed 
feriorcoarc  ing,  as  well  upon  indictments,  as  otherwise^  supersede 
the  jurisdiction  of  such  inferior  couit,  and  makes  all  sute^ 
quent  proceedings  entirely  erroneous  and  ill^al ;  imles 
die  court  of  king's  bench  remand  the  record  to  the  coiot 
below,  to  be  there  tried  and  determined.  It  may  be 
granted,  generally  speaking,  either  at  the  instance  of  the 
prosecutor,  ord^endant;  the  former  as  a  matter  of  rjgb:, 
the  latter  as  a  matter  of  discretion ;  and  therefore  it  i^ 
seldom  granted  to  remove  indictments  from  the  justices  Ok 
gaol  delivery ;  or  after  issue  joined,  or  confession  of  the 
fact,  in  any  inferior  court«§  The  effect  of  it  is  to  remove  ali 
the  proceedings  described  in  it,  and  the  justices  are  bound 
to  obey,  on  the  production  of  it  to  them  when  sitting  ifl 
their  judicial  capacity,  and  that,  although  it  should  hare 
been  issued  irregularly  and  improperly.  ||  But  if  it  be  ibr 
the  removalofanindictmentbefore  the  justices  in  sesfiioOf 
and  be  not  delivered  till  after  the  jury  have  been  aworn  for 
the  trial  of  it,  the  justices  may  proceed  on  it,  and  mBj  s^ 
a  fine  to  complete  their  judgment.** 

•  Palcy,  212.        f9  Burr.  R.  1040.— I  Barnard,  £45.— Cowp-  5«- 
3  T.  R.  522.— 5  T.  R.  642. 
t  Paley,  21S.— 15  E.  R.  341.        §  2  Hawk.  SS?.— 4  Burr.  R.7^« 
II  Crom.  129.        **  2  Lord  Raym.  1515. 
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This  writ  may  be  granted  to  remove  convictions  from  R«movet  pro. 
individual  magistrates,  as  well  as  proceedings  from  thef^^|J^|^ 
court  of  ses6ioa«    If  the  justice,  to  whom  it  is  directed,  die  weU  —  of 
with  the  recognizance,  verdict,  or  conviction,  in  his  pos-  ^^^' 
session,  the  writ  may  go  to  his  executor,  who  must  return 
the  record. 

Having  given  this  general  description  of  this  writ,  it  re* 
mains  to  be  noticed  more  particularly,  when  and  hmvy  it  is 
to  be  obtained,  and  the  forms  observed  in  the  return. 

It  is  a  general  rule  that  the  king  ^as  a  right  in  every  case  When  gnmu 
in  which  the  crown  is  a  party,  to  demand  a  certiorariy  and  the  *^'^' 
court  are  bound  to  grant  it*  *  And  even  though  an  act  of 
parliament  take  away  the  certiorari  in  express  words,  the 
crown  is  an  exception,  and  shall  not  be  construed  to  be 
included  in  the  general  restriction,  unless  there  be  words 
in  the  statute  which  shew  a  specific  intention  in  the  legis- 
lature that  it  should  be  so. 

The  Court  of  B.  R.  will  not  grant  this  writ  for  the  re- 
moval of  a  conviction  before  justices  of  the  peace^  uhless 
the  party  applying  for  it  show  some  probable  ground  that 
injustice  has  been,  or  will  be,  done  below;  in  which  case  it  will 
be  granted :  f  nor,  generally  speaking,  for  any  indictments 
for  offences,  the  heinousness  or  frequency  of  which,  require 
all  possible  discouragement,  unless  a  very  strong  ground  be 
laid  for  it,  as  on  an  affidavit  that  a  iair  trial  cannot  be  had 
below ;  I  or  that  the  question  has  some  special  circunv- 
stances  involved  in  it,  which  require  some  species  of  atten- 
tion out  of  the  ordinary  course:  nor  to  remove  proceedings 
from  a  jurisdiction  of  superior  eminence,  as  from  any  court 
wherein  any  of  the  judges  of  th6  land  preside ;  nor  even 
from  the  Middlesex  sessions,  because  they  are  entrusted 
with  a  commission  of  oyer  and  terminer,  like  the  judges  of 
assize.$  If  an  application  be  made  for  this  writ,  on  account 
of  special  circumstances,  by  affidavit,  the  following  may  be 
sufficient  illustration  of  the  general  form  of  such  an  one. 

» in 

•  «  T.  R.  89.  t  6  T.  R.  «5£. 

:  2  Ld.  Bajm.  I46f .  f  Cowp.  983. 
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AflidaTit  f  A  In  ^  King's  Bench. 

support  of  ap-  A.  B.,  of,  &c.  gentleman,  maketb  oath  and  saitb,  tbattt'a 

plication  by  last  general  quarter  sessions  of  the  peace,  holden  in  and  fot  t^ 

defeiidaot,for  county  of  L.,  a  bill  of  indictment  was  prefeired  and  focai 

«!II!«JY„  In  against  the  inhabitants  of  the  parish  of  W.,  in  the  said  coacn, 

rrinove  ao  id-    to  ,  •  •        *     _^  •  v   _i  u-j 1 

dictmrai  from  lor  a  nuisance  m  not  repairing  a  certain  common  King's  oignnT, 

lesfioDs,  for      leading  from in  the  said  county  of  L.,  towards  and  ante 

not  repalrinf    the  town  of  H.  in  the  county  aforesaid,  from  a  place  called... 

kighwaj.  opposite,  &c,  containing  in  length  three  quarters  of  a  mile,  td 

in  breadth  thirty  feet,  extending  from  thence  in  a  northern  di- 

rection  as  far  as  W.  church,  in  which  said  indictment  it  isii- 

ledged  that  the  inhabitants  of  the  parish  of  W.  aforesaid^  oiigb 

to  re f  sir  and  amend  the  sidd  King's  common  highway,  when  vi 

wo  often  as  it  ahall  be  necessary ;  and  the  deponent  saith^  that  tk 

right  or  tide  to  rt^ir  said  highway  will  come  in  question  tipoi 

the  trial  of  the  said  indictment  as  this  deponent  is  advised  aaj 

▼erily  believes ;  and  the  determination  of  the  said  indictnx^ 

may  materially  affect  four  other  parishes  similariy  drcumstaBOC. 

by  reason  of  at)  act  of  parliament  passed  in  the jeira 

his  present  Majesty's  reign,  entituled  "  An  Act^''  &c.   Andtii 

deponent  further  saith  he  is  advised,  and  believes  that  it  wiB  k 

proper,  to  have  the  said  indictment  tried  by  a  special  juiji  ^ 

4dbsol6tely  necessai^  that  the  jury  before  whom  the  said  iodka- 

ment  js  tried,  should,  previous  to  the  trial  thereof,  view  tfaesai 

highway,  which  special   jury  the  defendants  cannot  hare  the 

benefit  of  at  the  quarter  session  of  the  peace. 

A  poor  rate  cannot  be  removed  by  Certiorari^  on  accocct 

of  the  inconvenience  that  would  ensue  to  the  poor  bjtk 

delay;  but  all  the  orders  of  justices  relating  to  it  ma;  be 

removed.* 

Not  granted  bo      ^  ^®  ^^  obtained  in  B.  R.  not  to  grant  a  Certiorari  \i: 

as  to  prevent    remove  orders  of  justices  from  which  appeals  lie  to  tie 

an  appea .       sessions,  before  the  matter  be  determined  on  such  appeals* 

because  it  would  take  away  that  privilege :  but  if  the  tine 

for  appealing  be  expired,  the  objection  no  longer  exists.! 

And  this  rule  only  extends  to  abridge  the  authority  of  the 

court  in  cases  where  the  right  of  appeal  is  limited  tea  p>r' 

ticular  time^  as  to  the  next  quarter  session ;  but  where  theit 

is  no  restriction  as  to  time,  the  rule  does  not  applj>  ^ 

otherwise  the  order  could  never  he  removed.  % 

It  has  also  been  determined  that  where,  by  the  words" 
*  — ^ — ■ — -^— — — — 
•  8  T.  R.  S65.— Doug.  R.  116. 
t  Salk.  147.  t  CM.  Ou  17t. 
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iny  act  of  parliament,  the  Certiorari  is  taken  away,  bnt.by 
ts  general  tenor,  that  is  only  done  to  give  the  option  of 
ippeal  to  the  sessions,  the  right  of  proceeding  by  Certiorari 
s  only  barred  by  the  party  adopting  the  mediod  tS  ap- 
peal. ♦ 

And  if  one  party  have  the  exclusive  right  of  appealing^ 
\ic  may  wave  his  privilege,  and  remove  the  proceedings  at 
Dnce  into  the  court  of  B.  R.  t 

A  Certiorari  does  not  lie  to  remove  any  but  judicial  acts, 
and  even  though  the  justices  should  exceed  their  authority 
and  be  punishable  for  so  doing,  the  remedy  is  not  by  means 
of  this  writ.  %  And  if  such  a  writ  issue  incautiously  or  im- 
providently,  the  court  of  B.  R.  will  supersede  it*  § 

During  term-time,  the  writ  of  Certiorari  is  granted  by  How  granteil. 
the  Court  upon  motion  of  counsel,  ||  but  in  vacation  a  ^o/ 
for  a  Ceriiorari  may  be  obtained  from  any  of  the  judges  of 
the  court  of  B.  R.,**  who  may  grant,  or  reject,  the  applica- 
tion, ac<x>rding  to  their  discretion,  regulated  by  the  circum- 
stances of  each  case,  and  the  rules  before  laid  down.  In 
the  latter  case  it  is  issued  with  the  signature  of  the  judge 
{^anting  it,  and  the  clerk  in  court,  on  that  authority,  makes 
it  out,  and  delivers  it  to  the  person  applying  for  it,  together 
with  the  recognizance  which  is  to  be  entered  into. 

An  early  statute;  f  f  after  reciting  that  <*  indictments  of  su^ntes. 
riot,  forcible  entry,  or  assault  and  battery,  found  at  the  indictmentsfor 
quarter  sessions,  are  often  removed  by  Certiorari,**  enactIs,  P*'*|^'*'®'* 
'^  that  all  such  writs  of  Certiorari  shall  be  delivered  at  some 
quarter  session  in  open  court;  and  the  parties  indicted 
shall,  before  allowance  of  such  Certiorari,  become  bound 
unto  the  prosecutors  in  lOL  in  such  sureties  as  the  justices 
at  their  sessions  shall  think  fit,  with  condition  to  pay  to  the 
prosecutors,  within  one  month  after  conviction,  such  costs 
and  damages  as  the  justices  shall  allow ;  and,  in  default 
thereof,  it  shall  be  lawful  for  the  justices  to  proceed  to 
trial.** 


•  2  T.  R.  80.  f  2  Nol.  P.  L.  489. 

I  CM,  Ca  309*  339.  §  1  Burr.  R.  488. 

II  4  Wm.  3.  c.  1 1.— 8  &  9  Wm.  3.  c.  33. 

••  Burr.  S.  C.  I67.  tt  «l  Jac.  1.  c.  ft. 


9taimie490m         Th k  itatole  did  not  cgtend  U>  •!!  mdirtWHiits  t  wcsajos 
aiiiadictncflto.  ih  gBoendf  bat  (mly  to  those  particiilar  ones  tfaeRin  nor 
tioned« 


Vmfther  pworU  By  two  sobiequent  statutes,  *  th&r^fore,  it  wss  prorided, 
!!?^  •***■'  that  **  all  the  parties  indicted  at  the  general,  cw  quaner, 
sessions  of  the  peace,  prosecuting  a  Certiorari^  before  ibe 
allowance  thereof,  shall  find  two  sufficient  manucspton, 
who  shall  enter  into  a  recognizance  in  the  sum  of  20/.  be- 
fore one  or  more  justices  of  the  peace  of  the  coun^  or  place, 
or  else  before  one  of  the  judges  of  the  court  of  King's 
Bench ;  (in  which  case  such  judge  shall  make  meution  of 
it  under  his  hand,  on  the  back  of  the  writ).  And  also  tkt 
the  recognizance  shall  be  with  condition,  at  the  return  d 
such  writ,  to  appear  and  plead  to  the  indictment  or  pre- 
sentment in  the  court  of  King's  Bench,  and  at  his  oss 
costs  to  procure  the  issue  that  shall  be  joined  upon  the  sac 
indictment  or  presentment,  or  any  plea  relating  thereto,  d 
be  tried  at  the  next  assizes  for  the  county  wherf^n  the  in- 
dictment was  found,  after  such  Certiorari  shall  be  retuiD- 
able,  if  not  in  London,  Westminster,  or  Middlesex ;  and 
if  there,  then  to  cause  it  to  be  tried  the  next  term  after  tim 
wherein  such  Certiorari  shall  be  granted,  or  at  the  sittiogs 
after  the  said  term,  if  the  court  of  Kill's  Bench  shall  boC 
appoint  any  other  time  for  the  trial  thereof;  and  if  any  otiuf 
time  shall  be  appointed  by  the  court,  th^i  at  such  odier 
time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor, 
or  his  clerk  in  court,  and  also  that  the  party  prosecutiog 
such  Certiorari  shall  appear  from  day  to  day  in  the  said 
court  of  King's  Bench,  and  not  depart  until  he  shall  be 
discharged  by  the  said  court.'' 

<<  And  such  recognizances,  Certiorari\  and  indictment 
shall  be  filed  in  the  King's  Bench,  and  the  name  of  the 
prosecutor  (if  he  be  the  party  grieved  or  injured,  or  some 
public  officer,)  indorsed  on  the  back  of  the  indictmeot; 
and  if  the  person  prosecuting  such  Certiorari^  being  the 
defendant,  shall  not,  before  allowance  thereof^  procure  soA 
maauc^ptors  to  be  bound  as  aforesaid,  the  justices  of  peace 

•  5&6W111.3.C  1 1 .— 8  &  9  Wm.  c.  32. 
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may  proceed  to  trial  of  the  indictment,  notwithstanding 
such  Certiorari" 

From  the  words,  *'  all  the  parties  indicted**  it  appears  the  Statutca  iio  not 
purport  of  these  statutes,  that  they  shall  extend  only  to  ^uuirs^onol 
Certiorari's  procured  by  persons  indicted  (whence  it  follows,  dictincnu. 
that  those  which  are  procured  by  the  prosecutor  of  an  in* 
dictment,  remain  as  they  were  at  common  law,*)  and  they 
only  extend  to  indictments  at  the  quarter  sessions,  t 

And  for  the  better  preventing  vexatious  delays  and  ex-  Con?icti«ins, 
pense,  occasioned  by  the  suing  forth  writs  of  Certiorari  for  ^J^" '«iid^" 
the  removal  of  convictions,  judgments,  orders,  and  other  pther  proceed- 
proceedings  before  justices  of   the  peace,  it  is  further  '°^' 
enacted^  j:  ^^  That  no  writ  of  Certiorari  shall  be  granted^ 
issued  forth,  or  allowed,  to  remove  any  conviction,  judg- 
ment, order,  or  other  proceedings  had,  or  made,  by  any 
justice  of  the  peace,  or  the  general,  or  quarter,  sessions, 
unless  such  Certiorari  be  moved  or  applied  for,  within  six  Limitatioo. 
calendar  months  next  after  such  conviction,  judgment,  order^ 
or  other  proceeding  shall  be  had,  or  made ;  and  unless  it  be 
duly  proved,  upon  oath,  that  the  party  suing  forth  the 
same  hath  given  six  days'  notice  thereof  iu  writing,  to  the  Notice.         \ 
justice  or  justices,  or  two  of  them  (if  so  many  there  be), 
before  whom  such  proceedings  have  been,  to  the  end  that 
such  justices,  or  the  parties  concerned  therein,  may  show 
cause,  if  they  think  fit,  against  the  granting  such  Cer* 
tiorari" 

It  has  been  determined,  that  the  six  days*  notice  required 
by  this  statute,  must  be  given  before  th$  rule  to  show  cause 
is  applied  for^  and  if  it  appears  upon  the  motion  that  such 
notice  has  not  been  given,  tlje  court  will  not  even  grant  the 
rule  to  show  cause.  § 

Also,  it  has  been  determined,  that  this  statute,  which  Not  occenafy 
enumerates  convictions^  judgments^  orders,  and  other  sum^  ^^.  ^^^^  »«>- 
mary  proceedings  before  justices,  does  not  extend  to  indict^ 
^nentSf  and  therefore  that  to  remove  them  the  prosecutor  is 
not  compelled  to  give  the  six  ^ays'  notice.  || 

♦  2  Hawk.  c.  27.         t  3  Burr.  R.  2462.  J  13  Geo.  2.  c.  18. 

§  5  T.  R.  279.  II  1  E.  R.  298. 
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with  aureticf 
Decc»ftarjr. 


No  Certiorari 
to  mnoTc 
coQOty  rates 
except  nnder 
certain  condi- 
tiooa* 


By  another  statute  of  the  same  reign,  *  '*  no  Certum 
shall  be  allowed  to  remove  any  judgment,  or  order,  mdai 
the  party  prosecuting  it,  before  the  allowance  thereof  enta 
into  recognizance,  with  suflBcient  sureties,  before  a  jnstioe 
of  the  county  or  place,  or  before  the  justices  at  sesskos, 
where  such  judgment  or  order  shall  have  been  made  or 
granted,  or  before  a  justice  of  the  King's  Bench,  in  50l 
with  condition  to  prosecute  the  same,  at  his  own  costs  and 
charges,  with  effect,  without  wilful  delay,  and  to  psy  the 
party,  in  whose  favour  the  judgment  or  order  was  made, 
within  a  mon^h  after  the  same  shall  be  confirmed,  his  M 
costs,  to  be  taxed  according  to  the  coarse  t^  the  oomt 
And  if  he  shall  not  enter  into  such  recognizance,  or  sol 
perform  the  conditions,  the  justices  may  proceed  and  make 
such  further  order  in  such  manner,  as  if  no  Certkranhi 
been  granted/' 

It  has  been  determined^  on  the  construction  of  these 
words,  that  the  recognizance  entered  intomnst  be  for  so 
entire  sum  of  50/.  and  that  the  party  and  his  sureties  eoter* 
ing  into  recognizances  for  two  twenty*five  pounds  is  bsd.t 

**  No  writ  of  Certiorari,  to  remove  any  county  rates 
(made  in  pursuance  of  the  statute)  or  any  orders  or  pro- 
ceedings of  the  general,  or  quarter,  sessions  touching  sock 
rates,  shall  be  granted,  but  upon  a  motion  to  be  made  in  the 
first  week  of  the  next  term,  after  the  time  for  appealing 
from  such  rates  and  orders  is  expired ;  and,  upon  affidaTit, 
or  otherwise,  that  the  merits  df  the  question,  upon  sock 
appeal,  or  orders,  will,  by  such  removal,  come  properly  in 
the  judgment  of  the  said  court;    and  no  such  writ  of 
Certiorari  shall  be  allowed,  until  sufficient  security  be  gi^cn 
to  the  respective  treasurers  in  the  sum  of  lOO/.  to  prosecnte 
such  writ  of  Certiorari  with  effect,  and  to  pay  the  costs  id 
case  such  rates  or  orders  be  confirmed ;  nor  shaD  any  such 
rates,  ordci-s,  or  proceedings  be  quashed  for  want  of  hrs^ 
only;  and  all  charges  attending  such  removal,  shall  be  de- 
frayed out  of  that,  or  any  subsequent,  rate."  J 


♦  6  Geo.  2  c.  19. 


t  8  T.  R,  '.M7. 


J  12  Ceo.  J.  cf^ 
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It  may  be  expedient,  at  the  conclnsion  of  this  article,  and  RecapUoia- 
by  way  of  general  summary,  to  repeat  two  observations;  *'**"' 
viz.  that  the  court  of  6.  R.  will  not  encourage  vexatious 
delay,  by  granting  a  Certiorari  to  remove  proceedings^ 
where  it  appears  clearly  that  the  justices  have  been  right 
in  what  they  have  done ;  and  also,  that  none  but  judicial 
acts  of  magistrates  are  removeable  by  it.  But  these  are  Ezceptioot. 
only  general  rules,  to  which  there  are  a  few  exceptions  ;— 
the  principal  of  which  are,  where  the  Crown  is  a  party,  and 
requires  the  issuing  of  the  writ;  where  an  order  of  justices 
being  defective,  it  becomes  necessary  to  remove  it,  to  give 
them  an  opportunity  of  reviewing  the  case,  in  order  to 
make  a  valid  one ;  and  lastly,  where  an  order  having  been 
made  in  favour  of  a  party,  to  enforce  the  execution  of  it,  he 
is  obliged  to  resort  to  this  remedy.  In  all  these  cases  the 
restrictions  of  six  months  for  the  application,  as  well  as  the 
notice  to  the  justices,  are  dispensed  with. 

The  notice  generally  necessary  to  be  delivered  to  the 
justice,  or  justices,  or  other  persons,  should  be  in  some  such 
form  as  the  following. 

To  A.  B.  esq.  one  of  his  Majesty's  justices  of  the  peace,  in  Form  of  notice, 
and  for  the \ar  as  the  case  may  heS] 

Whereas  you  did  on  the day  of in  the  year  of 

our  Lord take  the  examinations  of and 

and  upon  such  examinations  as  aforesaid,  (or  as  the  case  may 
he)  did  issue  your  order,  or  did  convict,  &c.  {or  as  the  case 
may  be).  And  whereas  it  appears  that  [Aer«  state  the  objections 
to  the  order f  conviction^  or  other  proceeding]  and  moreover  that 
the  said  (order^  conviction^  or  other  proceeding  was  irregular 

and  illegal,  wherefore  the  said being  resolved  to  seek 

a  remedy  for  the  great  injury  which  he  {or  they)  has  (or  have) 
received  and  sustained  bv  means  of  the  said  {order  or  conviction^ 

or  other  proceeding)  ^   I  do  hereby,  on  behalf  of  the  said 

according  to  the  form  of  the  statute  in  that  case  made  and 
provided,  give  you  notice  that^  his  Majesty's  court  of  king's 
bench  will,  in  six  days  from  the  time  of  your  being  served  with 
this  notice,  or  as  soon  afler  as  counsel  can  be  heard,  be  moved 

on  the  behalf  of  the  said for  a  writ  of  Certiorari  to  issue 

out  of  the  said  court,  and  to  be  directed  to  {the  proper  officer  of 
the  quartet  session  of  the  peace,  if  it  be  a  record  of  session,  or 
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Otherwise,  io  the  justice  in  tehote  poaesnan  U  ought  to  fe*)  ibr  the 
remoTal  of  {fhe  removal  of  the  record  off  ^*  as  the  case  matf  ki 
into  his  Majesty's  said  court  of  king's  bench.    Dated,  &c 

P.  Q.  Attorney  for  the  said 


Form  of  Writs  of  Certiorari. 

Writ  of  certio-  George  the  Third,  by  the  grace  of  God  of  the  United  KicgJoo 
rari  to  two  of  Great  Britain  and  Ireland,  King,  defender  of  the  &ith,  toC. 
covoiittiDf      o,  mid  £,  F,  esquires,  two  of  our  justices  assigned  to  keep  our 

^rry  loforna^'P^^^  '°  ^^^  ^^^  ^^'  county  of. and  also  to  hear  sod  de* 

tioD,  ex&iiiiDa^^^i^°^i°®  divers  felonies,  trespasses,  and  other  miademeaiMnn 
tionl  and  depo.  committed  within  our  said  county,  and  to  erery  of  them,  greet- 

•itioM  apoo      ing, 

which  priioner    ^^  being  willing  for  certain  reasons  that  all  and  sbgular  ii- 
was  comiD  t-    fQ^QQ^ong^  examinations,  and  depositions,  taken  by  and  remiiB- 
ing  with  you,  or  either  of  you,  m  a  certain  case  of  felooy,  tf 
suspicion  of  felony,  charged  aeainst  A.  B.  and  for  nHucfajA 
or  one  of  you,  have  committed  the  said  A.  B.  to  the  priioo  t 
......  as  it  is  said,  be  sent  by  you  before  us,  do  command  y^ 

and  every  of  you,  that  you,  or  one  of  you,  do  send  us  imw* 
diately  after  Uie  receipt  of  this  our  writ,  all  and  singular  the  oifi 
informations,  examinations,  and  depositions,  with  all  tliinfi 
touching  the  same,  as  fully  and  perfectly  as  they  have  been  takes 
before  you,  and  now  remaining  in  your  custody  by  whatMever 
name  the  said  A .  B.  is  called  in  the  same,  together  with  tl» 
writ,  that  we  may  further  cause  to  be  done  therein  what  of  i^ 
and  according  to  the  law  and  custom  of  England  we  shall  see  k 

to  be  done.  At  Westminster,  the day  of.  • .  • . .  in  the . . .. 

year  of  our  reign. 

By  the  Court,  (or  as  the  case  may  be). 

Witness,  Edward  Lord  £. 

Writ  of  re rtio-  George  the  Third,  by  the  grace  of  God,  of  Great  Bntain, 
rari  to  remove  France,  and  Ireland,  King,  defender  of  the  faith,  and  $o  forth. 
ao  ladlcimeot  y^  ^^x^  keepers'  of  our  peace,  and  to  our  justices  assigned  to  hear 
quarieMeMions^"^  determine  divers  felonies,  trespasses,  and  other  mifideinfsn* 

fiotn  B.  R.  and  ours  committed  within  our  county  of. and  to  eterr 

iu  retarn.  of  them  greeting.  We  being  willing,  for  certain  reasouSj  tbit 
all  and  singular  mdictments  of  whatsoever  trespasses,  contempt^ 
and  assaults,  whereof  G.  A.  and  M.  O.,  gentlemen,  are  iodicted 
before  you  (as  it  is  said)  be  determined  before  us,  and  oot  ek^ 
where,  do  command  you  and  every  of  you,  that  you  or  one  of 
vou  do  send  under  your  seals  or  the  seal  of  one  of  you  before  o^ 

.  _  —  -  ■■ 
•  4  Hawk.  c.  27.— 1  Str.  470.— 2  East's  R.  f44. 
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»n  the  morrow  of  AH  Souls,  wheresoever  we  shall  then  be  in 
England,  all  and  singular  the  said  indictments,  with  all  things 
touching  the  same,  by  whatsoever  name  the  said  G.  A.  and  M •' 
O.  are  therein  called,  together  with  this  our  writ,  that  we  may 
further  cause  to  be  done  thereon  what  of  right,  and  according 
to  the  law  and  custom  of  England  we  shall  see  fit  to  be  done* 
Witness,  William  lord  M .  at  Westminster,  the  nineteenth  day 
of  June,  in  the year  of  our  reign. 

By  the  Court.    ^ 

Especial  care  should  be  taken  that  the  proceedings  to  be  The  retvo. 
removed  are  correctly  described  in  the  writ ;  for  if  there  be 
any  variance  between  the  Certiorari^  and  the  record  to  be  re- 
moved,  the  justices  are  not  obliged  to  remove  such  record.''^ 
As,  ex.  gr»y  it  be  for  the  removal  of  an  indictment  only,  it 
will  not  be  sufficient  to  remove  the  whole  record  after  con- 
viction ;  or  if  it  be  directed  to  the  justices  of  a  county,  where 
in  fact  they  are  only  the  justices  of  a  division,  or  liberty, 
or  other  portion  of  a  county,  or  of  a  city  or  borough  within 
that  county;  or  if  any  other  materially  erroneous  description 
of  person,  or  place,  or  previous  proceeding,  occur  in  it.  t 
Some  things  however  are  considered  immaterial,  and  in 
these  trifling  errors  will  not  vitiate,  as,  ex.  gr.^  in  the  mis- 
spelling of  a  sur-name,  or  in  giving  the  name  of  a  person 
without  any  addition^  But  a  wrong  christian  name^  or  a 
gross  error  in  the  addition  of  rank  or  title,  will  be  fatal.  § 

The  writ,  when  it  is  issued  to  remove  any  recognizance, 
or  when  the  defendant  is  in  custody,  is  signed  by  a  judge 
of  the  court  from  which  it  issues;  but  in  other  cases,  only 
thejiat  for  its  issuing  is  so  signed.  || 

The  record  itself,  or  the  tenor  of  it,  according  to  the 
directions  of  the  writ  on  the  circumstances  of  the  pase^  must 
be  returned;  and  Ma^  without  any  extraneous  matter,  or 
explanation. ♦♦ 

On  non-compliance,  a  rule  issues  for  the  return,  and,  on 


•  Dak.  c.  195.— Bunr.  S.  C.  1 13.  t  Hawk.  c.  S?.— I  Salk.  145.  S64. 
X  2  Hawk.  e.  S7.— Cro.  Eiiz,  172.  §  1  Str.  1  \6.  \\  i  Hawk.  o.  m. 
••DaU.  l95.«-8  Salk.  4()S. 
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disobedience,  an  attachment,*  but  the  writ  is  of  no  dEedt, 
unless  delivered  before  the  time  for  its  return  be  expired.^ 

And  the  return  must  always  be  on  parchment,  for  aT^ 
turn  on  paper  has  been  held  to  be  irregular.^ 

The  writ,  if  directed  io  the  session,  is  usually  returned 
by  the  chairman  of  the  day ;  if  to  individual  magistntes, 
by  those  to  whom  it  is  directed.  It  should  be  under  theseel 
of  an  inferior  court,  if  to  any  such  directed ;  but  if  to  sdj 
court  not  having  a  common  seal,  under  the  seal  of  the  per- 
son making  the  retum.§ 

A  recognizance  taken  by  a  justice  of  peace  ought  to 
be  certified  by  such  justice  on/y,  till  it  be  made  a  record  cf 
sessions;  after  which  it  shall  be  certified  in  the  same  manoer 
as  the  other  records  of  sessions.  || 

And  upon  a  Certiorari  to  remove  a  conviction  by  a  jostkr 
of  the  peac^  a  return  that  the  record  is  returned  tosessioGk 
and  that  a  copy  is  annexed  to  the  writ,  is  suflScient,  be- 
cause  justices  ought,  in  all  cases,  to  return  convictions  to 
sessions/* 

The  return  to  a  Certiorarty  for  the  removal  of  an  indict* 
ment,  ought  to  have  the  clause,  **  and  also  to  hear  and  de- 
termine divers  felonies,*'  &c.  in  the  description  of  the  justices 
who  make  the  return,  wherever  such  clause  is  necessary  m 
the  caption  of  the  indictment^  as  for  riots,  forcible  entries. 
and  the  like.f  f 
Ptactice*  Tlie  wcit  of  Certiorari^  as  has  been  observed,  issues  from 

the  crown-office,  and  enough  has  been  introduced  respect- 
ing its  form,  so  &r  at  least  as  is  necessary  to  be  inserted 
here.  The  attorney  for  the  party  applying  for  it,  on  re- 
ceiving it,  if  it  be  directed  to  a  session  respecting  an  odff, 
carries  it,  together  with  the  recognizance  to  prosecute,  to 
the  clerk  of  the  peace,  who  draws  up,  on  parchment  < 
record  of  the  order,  in  conformity  to  the  entries  made  in  the 


•  1  East's  R.  998.         t  2  Hawk.  c.  fi?.  1 1  Bamardiit.  113. 

§  Cald.  Ca.  i^.-^S  Hawk.  c.  S7.  I  Cro.  Jac  6^ 

••8  Term  It  285.  ft «  Hawk,  t  f7. 
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ion's  book.  If  the  subject  matter  be  a  poor  rate,  as 
the  rate  itself  cannot  be  temoved,  the  entry  of  appeal 
must  include  the  title  of  the  rate^  and  the  allowance  by  the 
justices. 

The  return  to  a  Certiorari  for  removing  an  tndtc/itien/,  Form  of  retuw 

may  be  made  in  the  following  manner,  on  a  distinct  piece 
of  parchment 

First,  on  the  back  of  the  writ,  write  the  following 
words : 

^*  The  execution  of  this  writ  appears  in  a  certain  schedule 
hereunto  annexed/' 

1     Be  it  remembered,  that  at  the  general  quarter 

(towt,)    J  session  of  the  peace  of  our  sovereign  Lord  the 

King,  held  at ,  in  and  for  the  said  county  of  • .'. . . .  on 

VTe&esday  in  the  first  week  after  the  close  o£  Easter ^  that  is  to 

say,  the. day  of in  the year  of  the  reign  of 

our  sovereijvn  Lord  George  the  Third,  King  of  the  United 
Kingdom  of  Great  Britain,  &c*  before  A.  B.,  C.  D.,  £•  F.,  and 
others  their  fellows^  justices  of  our  said  Lord  the  King,  assigned 
to  keep  the  peace  of  our  said  Lord  the  Kin^»  within  the  said 

county  of. ,  and  also  to  hear  and  determme  divers  fefooiea, 

trespasses,  and  other  misdemeanors,  in  the  said  county  com- 
mitted, upon  the  oath  of  W.  J.,  B.  J.,  &c.  \1iere  insert  the 
names  of  the  jurors  bu  ivhotn  the  bill  xvas  found']  good  and  lawful 
men  of  the  county  amresaid,  .then  and  there  sworn,  and  charged 
to  enquire  for  our  said  Lord  the  King,  and  the  body  of  the  said 
county,  it  is  presented  in  manner  and  form,  as  appears  in  a 
certain  indictment  annexed  to  this  schedule. 

P.  Q.  Clerk  of  the  Peace  for  the  said  county* 

To  this  schedule  annex  the  record  of  the  indictment,  and 
send  all  up  together. 

The  return  to  a  Certiorari  for  removing  a  Conviction 
make  as  &llows : 

At  the  General  Quarter  Sessions  of  the  Peace  of  our  Lord  Recorn  of 

the  King,  held  at ,  in  and  for  the  said  county,  on Y^^'  ®^  J^ 

in  the  first  week  after  the  close  of  Easier j  to  wit,  on  the ing°con?icUdn. 

day  of. ,  in  the  year  of  our  Lord ,  and  in  the. 

year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  be- 
fore M.  N.,  O.  P.,  Ac.  Justices  of  our  said  Lord  the  King,  as- 
signed to  keep  the-  peace  of  our  s^id  Lord  the  King  in  and  for 
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the  county  oT .  •  •  • . »  and  also  to  hear  and  determine  dm 
felonies,  trespasses,  and  other  misdemeaiiors  committed  witlii 
the  said  county. 

Whereas   by  a   Conviction  or  Judgment^  bearing  date  tbe 

day  of. ,  in  the  year ,  under  the  hands  and 

seals,  of,  Stc*  thereby  setting  forth,  &c.  {set  out  the  whole  ofik 
Conviction  in  the  third  person^  and  in  the  past  tense, )  And  whereas 
he  the  said  C.  D.  (the  person  convicted)  did  appeal  against  the 
said  Conviction  or  juugment  to  tbe  then  next  and  now  htf 

court  of  General  Quarter  Sessions  of  the  Peace  held  at , 

in  and  for  the  said  county  of ,  on  Tuesday,  the dar 

AdjoarooieDt*  of  January,  in  the  year,  &c.  when  the  said  appeal  was  ordeied 
to  be  continued  to  this  present  Sessions,  and  of  which  said  order 
of  continuance  the  said-  A.  B.  (the  prosecutor)  had  ten  dap* 
notice  previous  to  this  present  Sessions :  Now,  upon  hearing  tk 
said  appeal,  and  what  hath  been  alledged  and  proved  on  eacb 
party's  behalf,  and  full  debate  and  consideration  had  in  tbe  pre* 
mises,  It  is  ordered  by  this  Court,  that  the  first  mentioned  Con- 
Confirmed,       viction  or  judgment  shall  be  and  is  hereby  confirmed  and  Dsde 
Award  of custi  absolute :  And  it  is  further  ordered  by  this  Court,  that  tbe  svk 
where  tbesei-    C.  D.  upon  sight  of  this  order,  or  a  copy  thereof  left  with  hb 

'^TldfaT'th  P'^  ^  ^^^  ^^^  ^'  ^'  ^^  '""^  ^^ towards  the  costs  aod 

•utate  to  9^  charges  in  the  law  by  him  the  said  C.  D.  reasonably  expended 

w&rd  costs  on  ui  and  aboQt  the  defence  of  the  said  appeal.* 

*PP«^«  By  the  Court 

Form  qfa  return  Jrom  a  single  Justice. 

County  of. 1      I,  A.  B.  one  of  the  Keepers  of  the  Peace 

(to  iffii.)        /and  Justices  of  our  Lord  uie  King  assigoed 

to  keep  the  peace  within  the  said ,  and  also  to  hear  sod 

determine  divers  felonies,  trespasses,  and  misdemeanors  in  tk 
same  committed,  by  virtue  of  this  writ  to  me  delivered,  do  under 
my  seal  return  into  his  Majesty  in  his  Court  of  King's  Bend), 

the of  which  mention  is  made  in  the  same  writ,  together 

with  all  matters  touching  the  same.  In  witness  whereof,  I  tbe 
said  A.  B.  have  to  these  presents  set  my  seal* 

Given  at in  said  county  the day  of. '^ 

the year  of  the  reign  of. 

Where   no  particular  form  is  directed  by  statute  't 
may  reasonably  be  supposed  some  little  difference  of  pno 


*  The  whole  of  the  conviction  as  returned  by  the  magiitnie  hhen 
set  out,  but  it  has  been  held  sufficient  to.  set  out  the  substsncc. 
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lice  may  prevail ;  bat  the  substance  of  all  returns  to  thesef 
writs  may  be  collected  from  the  foregoing. 

Whatever  form,  however,  the  return  assume,  if  from  the  RHUth  to  ha 
session,  the  orders  having  .been  annexed  to  the  writ,  the  {^^'^t^^  ^^ 
clerk  of  the  peace  remits  them  to  some  person  in  London,  ofltccf^ 
with  the  approbation  of  the  party  applying,  to  be  delivered 
by  him  into  the  crown  office. 

With  the  ulterior  proceedings,  in  the  court  above^  Ive  l/icerior  p^iohr 
can  have  little  concern  here.  It  will  be  sufficient,  by  way  ^^^^^ 
of  general  information,  to  notice,  that,  after  the  return  has 
been  thus  made,  the  first  proceeding  is  a  motion  to  file  the 
order,  after  which  the  regular  course  is  pursued  till  the 
subject  is  argued  by  counsel.  If,  upon  such  argument,  ther^ 
appear  any  thing  defective  in  the  return,  the  court  will  make 
a  rule  that  the  case  shall  be  sent  back  again,  either  generally 
to  be  re-stated,  or  for  additional  information  on  any  parti- 
cular point  of  it .  This  rule,  together  with  the  original 
record,  is  re*delivered  to  the  clerk  of  the  peace,  for  enquiry 
at  the  next  session,  if  belonging  to  the  sessions  of  the  peace ; 
and  the  matter,  if  it  be  one  oi facts,  must  be  enquired  into 
de  novo,  as  if  nothing  had  passed  on  it  before,*  but  other-' 
wise,  if  some  mere  informality  arising  with  the  justices«t 


Any  attempt  to  compress  within  the  compass  of  a  section,  cotli^ 
in  a  compendimn  of  this  description^  a  general  dissertation 
on  the  subject  of  Costs,  would  be  idle ;  and  a  particular 
enumeration  of  instances  respecting  the  allowance  of  them 
by  statute,  or  otherwise,  under  all  their  difibrent  aspects, 
would  be  worse  than  idle;  it  would  mislead,  because  it 
could  not  be  sufficiently  comprehensive  for  universal  appli- 
cation. 

A  few  general  rules,  and  those  too  with  reference  to  cases  Geneml  mlfg 
of  the  most  ordinary  occurrences  before  justices,  are  all  that  ^^^^  ^ 
can  be  practicable  in  this  particular  portion  of  the  volume. 


•  rBoU.  736—743.  t  Burr.  S.  C.  6B2. 
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1st  Then,  df  Cciito  on  tbe  last  treated  ^nbjectytkie- 
moval  of  proceedings  by  writ  of  Cert^cNrarL 

2dly.  On  Criminal  prosecntions. 

3dly.  On  Appeals  against  Poor-rates. 

4tbly»  On  Appeals  against  Orden  of  removaL 

5thly.  Costs  of  cure  and  maintenance ;  to  be  endoned 
upon  a  suspension  of  an  Order  of  removaL 

6Uily.  Upon  Appeak  against  Overseers'  accounts. 

These  are  all  the  instances  relative  to  costs,  as  an  exdsr 
sive  subject  of  consideration,  upon  which  it  has  been  hwi 
convenient  to  enter  in  this  place.  Others  occur  incidot- 
ally,  in  treating  of  the  different  matters  which  giveoccap 
sion  to  them  ;*  and  the  remainder  (which  are  not  of  or& 
nary  occurrence)  must  be  sought  in  the  respective  statute 
which  create^  or  declare,  offences,  regulate  the  modest 
prosecution,  and  dir^t  the  consequences. 

1st.  The  first  statute  on  the  subject  immediately  unikr 
review,  as  has  been  already  observed,  and  which  it  maybe 
right  to  notice  again  here,  is  21  Jac.  1.  c  8.  which  is({s^ 
alia)  ^^  to  prevent  abuses  in  procuring  writs  of  certiorari  k 
removing  indictments  found  before  justices  of  the  peace  ia 
their  general  sessions/' 

This  statute  enacts,  that  certioraries  shall  not  be  thence* 

*  Especially  in  preaentmenis • .....p.ii? 

in  infonnatioDS  .•• ^^ 

in  convictions •• • ^' 

in  appeals  respecting  pawnbrokers • ^ 

in  appeals  respecting  apprentices  ..............   7^' 

in  ditto      respecting  bastards T^^ 

in  ditto      leapecting  distresses .•••   7^ 

in  ditto      respecting  gaming. ...• T^ 

in  ditto      respecting  alehouses 7^ 

in  ditto      respecting  bread 7^ 

in  ditto       respecting  coaches 7^ 

in  ditto       respecting  fish •••«•   ^^^ 

in  ditto      respecting  prohibited  ganes ^ 

in  ditto       respecting  hawkers '^^ 

in  ditto       respecting  highways. ^ 

in  ditto       respecting  watchmakers »   ^ 


forth  allowed,  to  remove  indictments  from  s^ftaiotifi  of^the< 
peaces  unless  the  indicter  will  be  bound  to  pay  costs  to  «h«f 
prosecutor  by  recognizance  with  sureties^ 

The  statute  5  k  6  W.  &  M.  c  II.  amended  and  eon-* 
tinued  by  8  &  9  W.  3.  c.  S3,  enacts,  diat  the  recogni-« 
zance  shall  have  the  name  of  dfe  prosecutor  inserted  on  it,*' 
snd  if  the  defendant- prosecuting  the  writ  of  certiorari,  hef 
aonvicted  of  the  offence  for  which  he  was  indicted,  f  then^ 
the  court  of  B.  R.  shall  give  reasonable  co5/5  to  the  pt^ 
iecutor,  if  he  be  the  part^  grieved,  or  injured,  or  be  a 
ustice  of  the  peace,  mayor,  bailiff,  constable^  headborongby 
ythingman,  churchwarden,  cmt  Overseer  of  the  poor,  of 
my  other  civil  officer,  .who  shall  prosecute  on  account  of 
my  &ct  committed  or  done,  that  concerned  him  as  officer^ 
o  be  taxed  according  to  the  course  of  the  said  court,  who' 
hall  for  the  recovery  thereof,  within  ten  days  after  demand 
nd  refusal  of  payment,  on  Oath,  have  attachment  awarded^ 
nd  the  recognizance  not  to  be  discharged  till  the  costs  are 
«ud. 

On  these  words  it  has  been  determined, 

1st.  That  to  come  within  the  description  of  ^  a  party^ 
rieved,**  there  must  be  some  actual  injury  sustained.  % 

2dly .  That  **  as  officer  **  means  in  the  actual  execution  of 
le  duty  of  an  office,  and  that  he  must  be  a  prosecutor 
wd  fide  ex  officio,  §  and  not  a  mere  voluntary  prosecutor, 
lough  in  office.  || 

By  the  5  Geo.  2.  c.  19.  before  mentioned,  ♦•  ^  The  re-  Perwii  «»itl- 
>gnizance  shall  be  certified  to  the  King's  Bench,  and  there  ^q  compel 


*  To  entitle  the  prosecutor  to  costs,  it  is  enoagh  to  prove  that  he  was 
chy  hy  affidavit,  without  his  name  being  indorsed.  R.  ▼.  Smith, 
Burr.  R.  54.  But  it  does  not  follow,  that  the  person,  whose  name  is 
dorsedy  is  the  prosecutor,  for  it  may  be  only  that  of  a  witness.  It  is 
be  determined  by  evidence  who  is  the  prosecutor.  R.  v.  Commerdly 
M.  &  S.  208. 

i-  Meaning  an  efiectilal  conviction,  for  no  costs  call  be  taxed,  if  the 
Jgment  be  arrested.    R.  v. Turner,  15  £.  R.  570. 
t  R.  ▼.  Ingleton,  1  Wils.  R.  139- 

§  R.  V.  WiHtams,  1  T.  R.3e.^R.  v.  Dewsnapp,  l6£.R.  194.— R.  r. 
utlleworth,  5  T.  R.  33. 

li  R.  V.  Sharpless,  8  T.  R.  47.  ••  Anie,  p.  S42. 
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filed  with  the  certuyrari,  and  order  or  judgmdit  thereby 
removed;  and  if  the  said  order  or  judgment  shall  be  caa- 
firmed  by  the  court,  the  penons  entitled  to  such  costs^k 
the  recovery  thereof,  within  ten  days  after  demand  made  of 
the  person  who  ought  to  pay,  upon  oath  made  of  sud 
demand  and  refusal,  shall  have  an  attachment  for  conteapc^ 
and  the  recognizance  shall  not  be  discharged,  until  tkaasii 
shaU  be  paid^  and  the  order,  so  confirmed,  complied  widi, 
and  obeyed. 

Sdly.  Where  any  compbunt  shall  be  made  before  aj 
justice,  and  any  warrant  or  summons  shall  issue  m  conse- 
quence thereof,  it  shall  be  lawful  for  such  justice  to  awsid 
Costs  to  be  paid  by  either  of  the  parties,  as  to  him  M 
seem  meet,  to  the  party  injured ;  and  in  case  such  perai 
shall  not  forthwith  pay,  or  give  security  for  the  same  to& 
satisfaction  of  the  justice^  the  same  shall  be  levied  by  disd» 
And  if  goods  and  chattels  of  such  person  cannot  be  focs^ 
the  justice  shall  commit  him  to  the  house  of  correction  k 
the  place  where  such  person  shall  reside,  to  be  kept  to  hd 
labour  not  exceeding  one  month,  nor  less  then  ten  dsysi^r 
until  such  sum,  together  with  the  expences  attending  tk 
commitxQent,  be  first  paid."  * 

But  upon  the  conviction  of  any  person,  upon  anypeci^ 
statute,  where  the  penalty  shall  amount  to,  or  exceed,  31. 
the  said  costs  shall  be  deducted  by  the  justice,  according^ 
his  discretion,  out  of  the  penalty,  so  that  the  deductift 
shall  not  exceed  one  fiflh  partf 

And  the  justices  in  session  may  lay  down,  or  alter,  to 
time  to  time,  such  rules,  as  to  costs  to  be  allowed  to  ain 
person  by  virtue  of  this  act,  as  to  them  shall  se^ix  jos:: 
which  rules  having  received  the  approbation  and  signatnie 
of  one  (^the  judges  of  oyer  and  terminer^  or  gtomipi 
delivery,  at  the  assizes  for  the  county,  shall  be  bindiogf 
and  not  otherwise ;  and  no  person  shall  be  allowed  so/ 
greater  sum  than  according  to  such  rules.  X 

*  Set-anle,  p.  109»  and  for  the  forms  of  awarding cosu  and  kfj^ 
them,  &c.  see  Pract.  Expos^  title.  Costs. 
+  Sec  antCf  p.  694.  J  is  Geo.  3.  c.  ig. 
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But  in  many  instances  where  d  statute  creates  an  offence, 
and  gives  a  penalty  exceeding  Bl.,  it  also  gives  costs.* 

The  costs  or  expences  of  conveying  any  person  charged  On  commit, 
with  an  offence  before  a  justice,  to  gaol,  are  directed,  by  an  f^lce^  * 
early  statute,  to  be  paid  by  the  offender,  if  able,  f 

But,  as  that  is  seldom  the  case,  they  are  ordered,  by  a 
subsequent  statute,  to  be  borne  by  the  respective  counties, 
and  to  be  paid  by  the  treasurer  on  an  order  from  a  justice,  t 

The  court,  before  whom  any  person  has  been  tried  and  On  prbiecn- 
convicted  of  any  grand  or  petit  larceny,  or  other  felony^  if  "^ijLL^ 
may,  at  the  prayer  of  the  prosecutor,  and  on  consideration  «on¥lct«^ 
of  his  circumstances,  order  the  treasurer  of  the  connty,  &c 
to  pay  such  sum  as  they  shall  judge  reasonable,  not  exceed** 
ing  the  expences  be  was  put  to  in  carrpng  on  the  prose- 
cution, with  reasonable  allowance  for  his  time  and  trouble; 
and  the  clerk  of  assize,  or  of  the  peace,  shall,  forthwith, 
make  out  such  order,  and  deliver  the  same  to  the  prose- 
cutor on  paying  l5.  and  the  treasurer  shall  pay  the  same  on 
sight,  &C,  § 

The  court  before  whom  any  person  has  been  tried  and  Cotti  after 
convicted,  of  any  grand  or  petit  larceny,  or  other  fehny^  *'    ' 
and  before  whom  any  such  person  has  been  tried  and  ao 
quUtedf  (in  csise  it  shall  appear  to  the  said  court  that  there  Aitbo'  drfra*.* 
was  a  reasonable  ground  of  prosecution,  and  that  the  pro-  ""*  »cq»»"«^- 
secutor  had  honAjide^  prosecuted),  may  order  the  treasurer 
of  the  county,  riding,   &c.  to  pay  to  such  prosecutor  such 
sum  as  they  shall  think  reasonable,  not  exceeding  the  ex- 
pences he  was,  bondfide,  put  to,  making  idso,  if  he  shall 
appear  to  be  in  poor  circumstances,  a  reasonable  allowance 
for  his  trouble  and  loss  of  time,  which  order  the  clerk  of 
assize,  or  clerk  of  the  peace,  respectively,  shall,  forthwiA, 
make  out,  and  deliver  to  him,  being  paid  for  the  same  1;. 
and  no  more^  and  the  treasurer  of  the  county,  8cc.  on  sight 
of  the  order,  shall  forthwith  pay  the  same. 

*  Where  a  statute  gives  double  costs,  they  are  calcalated  thus :  Ist, 
The  common  costs ;  and  then  half  the  common  coats. 

l{  treble  costs,  firsts  the  common  costs  ;  secondly^half  of  these,  and 
then  half  of  the  latter. — Tiddon  Costs,  66. 

1 3  Jac.  c.  10«  X  91  Geo.  2.  c.  3.  §  Sth  Geo.  S.  c.  36. 


tSt  cons* 

infrrior  jorit-       Aitd  the  juadcei  ofcjnfisrior  dbtricts^  baving  juiwdMon 

ic  ooft.  ^  tryfekmSf  and  Taising  their  own  rates^  iDdependemcf 

the  county,  in  which  they  are  locally  situate^  majmake 

such  regulations  respecting  such  districts.* 

Mo  cetd  (o  be      But  the  justices  cannot  order  the  costs  of  a  prosecodoi 

juutcM  io^      for  a  misdemeanor  to  be  paid  by  the  treasurer  of  a  comtj, 

triaii  for  mil*  out  of  the  oounty  rates,  und^  the  authority  of  any  statote. 

4emea«on,      Xhose  just  adverted  to,  only  authorise  aoch  order  io  cm 

of  prosecution  for  feUmyf  and  the  IS  Geo.  2.  c.  29.  If 

which  the  payments  that  had  been  previously  ordered  b; 

many  separate  statutes  (which  were  consolidated  by  tbe 

la9t  mentioned  statute),  respects  only  couniy  purpose^  piO' 

perly  so  called.t 

OtherwiM,  in       But  it  has  been  decided,  that,  where  any  duty  is  imposei 

Kodi^!r  iheoi.   ^^  *  county,  and  where  costs  necessarily  and  incidental 

•elves  on         firise,  in  questioning  the  propriety  of  acts  done  to  enfos 

cooocy  btti  -     ^^^  duty,  the  necessary  charges  respecting  aU  things  r- 

lating  to  the  subjects  themselves,  for  which  the  justices  wm 

empowered  to  order  payment,  must,  of  course  be  \»m 

from  the  same  source4 

pMii  0u  up.  sdly.  It  is  enacted,  by  1 7  Geo,  2.  c.  88,  "  that,  on  appeak 
^Mf  mnp  against  poor-rates,  the  court  may  award  reasonable  Costi 
to  either  party."  But  the  appeal  must  be  actually  ent^ 
and  determined,  to  authori^  them  to  give  Costs,  for  ik 
is  made  a  condition  precedent  by  the  statute.  One  g^ 
notice  of  his  intention  to  appeal  against  a  rate  at  the  next 
quarter  session,  but«  on  the  day  before  the  session,  counter* 
manded  his  notice,  The  parish  moved  for  Costs  for  the  ex« 
pence  they  had  been  put  to,  in  preparing  to  support  tk 
rate,  but  the  court  of  session  thought  they  had  no  poff«r 
to  award  them,  as  the  appeal  had  never  been  tried ;  and  of 
this  opinion  was  the  court  of  B.  R*  on  the  question  being 
submitted  to  them.§ 

On  appeal  4tbly.  But  on  appeals  against  orders  of  removal,  it  is  es* 

against  order 


of  FfimPftiU 
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acted  fay  8  &  9  Wm.  S.  c.  so,  <<  That  the  jmticea  fai  session^ 

upon  proof  being  made^  before  them,  of  notice  having  been 

given  of  any  such  appeal,  by  the  pr6per  officers,  to  the 

church-vrardens  or  overseers  of  any  pariah  or  place  (though 

they  did  not  afterwards  prosecute  such  appeal)  shall,  ai  the 

same  session,  order  to  the  partf,  in  whose  behalf  such  ap-. 

peal  shall  be  determined,  or  to  whom  such  notice  shall 

appear  to  have  been  given,  such  costs  and  charges  in  the 

law,  as  by  the  said  justices,  in  their  dis<iretion,  shall  be 

thought  most  reasonable  and  just;  to  be  paid  by  the  church* 

wardens,  overseers.  Or  any  other  persons,  against  whom 

such  appeal  shall  be  determined,  or  by  the  person  that  did 

give  such  notice:  And  if  the  person  ordered  to  pay  suck 

Costs,  shall  live  out  of  the  jurisdiction  of  such  eouit,  any 

justice  where  such  person  shall  inhabit,  shall,  on  request 

to  bun  made,  and  a  true  cc^y  of  the  order  for  the  payment 

of  such  costs  produced,  and  proved  by  some  credible  wit* 

ness  on  oath,  by  his  warrant,  cause  the  same  to  be  levied 

by  distress,  and  if  no  such  distress  can  be  had,  shall  com-* 

mit  such  person  to  the  common  gaol  there  to  remain  by  the 

space  of  twenty  days/* 

On  the  construction  of  this  statute,  it  has  been  decided,  seuions  to 
first,  that  it  is  not  compulsory  upon  the  justices  to  giveJ"****^*"*^ 
Costs,  but  they  are  to  judge  whether  any  are  to  be  allowed,  gif  en. 
or  not.*     But,  secondly,  that  if  the  session  do  not  hear  the 
appeal,  but  adjourn  it  to  a  subsequent  session,  they  cannot  Canoot  give 
give  Costs  on  the  mere  adjournment  without  a  hearing,  f    ^""^  on  a  mere 


5thly.  The  justices  are  also  empowered  to  allow  further  Maintmance 
costs,  under  the  denomination  of  maintenance,  by  a  subse-  Jj^  |„  ^mi^ 
quent  statute,  in  the  event  of  their  determination  on  the  cmet. 
merits  of  the  case  being  with  the  appellants,  to  such  amount 
as  shall  appear  to  them  to  have  been  reasonably  paid  by  the 
appellant  parish  for  the  relief  of  the  pauper,  between  thfe 
time  of  removal  and  the  determination  of  such  appeal;  to 
be  recovered  in  like  manner  as  the  other  costs.^ 

An  order  of  removal  of  justices,  was  quashed  by  the  Conditional 

allowance  of 
*         "  '      maintenance 
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session  for  informalitjry  and  they  then,  on  the  presmnpdoo 
that  another  valid  one  would  be  madet  made  a  oonditkoil 
allowance  of  costs  for  maintenance  from  the  time  of  the  re- 
moval, on  such  valid  order  taking  place.     But  this  order, 
as  to  costs,  was  quashed  by  the  court  of  B.  R.  because  the 
justices  in  session  most  either  give^  or  not  giv^  oosU^  at 
the  time  when  they  make  their  order.* 
Maioteoance        The  court  of  session,  as  has  been  observed  in  a  previou 
^rT^Md  ^^  section,  cannot  delegate  their  authority  to  any  other  person, 
jodgmenCKiven  but' it  is  not  unusual,  after  allowing  reasonable  maintenance 
accofdioeiy!     according  to  the  statute^  to  direct  that  the  expences  which 
have  been  incurred  in  maintaining  the  pauper,   shall  be 
ascertained  before  the  clerk  of  the  peace^  and  reported  br 
him  to  the  court. f 
Cost  %nd  *^  As  poor  persons  are  often  removed  during  the  time  cf 

^cnil^  of  *"*"  ^^^^  sidcness,  to  the  great  danger  of  their  lives ;"  it  is,  for 
order  of  remedy  thereof,  enacted,  that,  ^^  in  case  any  poor  persoa 

FemoTsl.         shall  be  brought  before  any  justice  of  the  peace,  £ar  the 
purpose  of  being  removed  from  the  place  where  he  or  she 
is  inhabiting,  by  virtue  of  any  order  of  removal,  and  it  shall 
appear  to  the  said  justices  that  such  poor  person  is  unable 
to  travel,  by  reason  of  sickness  or  other  infianity,  or  Uui 
it  would  be  dangerous  for  him  or  her  so  to  do,  the  justices 
making  such  order  of  removal  are  required  and  authorized 
to  suspend  the  execution  of  the  same^  until  they  are  satisfied 
that  it  may  safely  be  executed,  without  danger  to  anj  person 
who  is  the  subject  thereof; — which  suspension  of,  and  sub- 
sequent permission  to  execute,  the  same,  shall  be  respec' 
tively  indorsed  on  the  said  order  of  removal,  and  signed  bj 
*  sudi  justices. 
To  be  paid  Iff      And  the  charges  proved  on  oath  to  have  been  incurred  by 
^bepftrisb.       ^ij^j^  suspension  of  any  order  of  removal,  may,  by  the  said 

justices,  be  directed  to  be  paid  by  the  church-wardens  and 
overseers  of  the  parish  or  place  to  which  such  poor  person 
is  ordered  to  be  removed,  in  case  any  removal  shall  take 
place^  or  in  case  of  the  death  of  such  poor  person  before 
the  execution  of  such  order. 
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And  if  the  church-wardens  or  overseers  of  the  parish,  On  noD-pay. 
township,  or  place,  to  which  the  order  of  remoyal  shall  be  notic*giv«irof 
made,  or  any  or  either  of  them,  shall,  upon  the  removal,  appeal  to  be 
or  death,  of  such  poor  person  ordered  to  be  removed,  re*  tresi  and  sale, 
fuse  or  neglect  to  pay  the  said  charges  within  three  days 
after  detnand  thereof,  and  shall  not  within  the  same  time 
give  notice  of  appeal,  as  is  hereinafter  mentioned,  it  shall 
be  lawful  for  one  justice,  by  warrant  under  his  hand  and 
seal,  to  cause  the  money  mentioned  in  such  order  to  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  so  refusing  or  neglecting  payment  of  the 
same,  and  also  such  costs  attending  the  same,  not  exceed- 
ing forty  shillings,  as  such  justice  shall  direct;  and  if  the 
parish,  township,  or  place,  to  which  the  removal  is  made, 
or  was  ordered  to  be  made^  before  the  death  of  such  person 
as  aforesaid,  be  without  the  jurisdiction  of  the  justice  issu- 
ing the  warrant,  then  such  warrant  shall  be  transmitted  to 
any  justice  having  jurisdiction  within  such  parish,  township, 
or  place,  who  upon  receipt  thereof  is  to  indorse  the  same 
for  execution. 

But  if  the  sum  so  ordered  to  be  paid,  on  account  of  such  Where  the  wn 
costs f  exceed  the  sura  of  twenty  pounds,  the  party  aggrieved  ajpcai  to  le^? 
may  appeal  to  the  next  general  or  quarter  session,  as  they  >ioo«  where 
may  do  against  an  order  of  removal;  and  if  the  session  be  of  diminiglieii. 
opinion  that  the  sum  so  awarded  be  more  than  of  right 
ought  to  have  been  directed  to  be  paid,  such  court  may 
strike  out  the  sum  contained  in  the  said  order,  and  insert 
the  sum  which,  iii  their  judgment,  ought  to  be  paid ;  and 
in  every  such  case  the  said  court  shall  direct  that  the  said 
order  so  amended  shall  be  carried  into  execution  by  the 
justices,  by  whom  it  was  originally  made,  or  in  case  of  the 
death  of  either  of  them,  by  such  other  justices  as  the  court 
shall  direct"* 

Upon  the  words  of  which  statute  the  following  construe-  Coostroriion 
tions  have  been  put  by  the  court  of  B.  R. 

1st.  That  the  expression  ^*  in  case  any  poor  person  shall 
be  brought  before  any  justice^**   means  merely  judicially 
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brongfat,  not  personally^  for  he  or  the  may  be  to  31,  vId 
render  thai  dsmgeroiu,  or  impossible.* 

Sdly,  That  the  indorsement  on  the  warrant  of  distntt, 
directed  to  be  made  by  the  justice,  is  a  mere  minislcritl 
act,  and  the  direcuon  compulsory  upon  him.t 

Sdly,  That  the  clause  respecting  the  appeal  agunst  tk 
charges  is  to  be  thus  understood.  If  the  party  aggrieved, 
and  intending  to  appeal  against  the  chai^res^  gire  notice 
within  the  three  days  after  demand,  by  such  notice  he  fn- 
Tents  any  distress  being  made;  but  if  he  do  not  give  the 
notice  within  the  three  days,  in  order  to  prerent  the  inooD- 
Tenience  of  a  distress,  he  does  not  thereby  lose  his  right  of 
appeal  afterwards,  which  is  given  to  him  on  the  same  tonu 
as  for  an  appeal  against  an  order  of  remoyal4 

4thly,  That,  although,  by  the  statute  of  Will.  S,  whid 
gives  the  appeal  against  removals  to  the  party  oggnMk 
there  could  be  no  grieyance  to  the  parish  to  whi<di  die  oriff 
of  removal  was  made^  till  it  was  actually  executed;  yet,* 
by  this  statute  of  35  Geo.  3,  even  though  the  paoper  d» 
during  suspension,  and  before  the  order  be  execated,  i 
grievance  arises  in  consequence  of  the  CostSj  which  it  direct 
to  be  levied  on  the  said  parish,  it  is  an  actual  gnevaxii 
though  growing  out  of  a  subsequent  statute  on  the  suae 
subject  matter,  and  therefore  the  right  of  appeal  attaches, 
as  arising  upon  the  determination  of  the  justices  respectoi; 
the  settlement  of  the  pauper.§ 
S5G«o.  3,  re-  By  the  statute  49  Geo.  3.  c.  129,  reciting  the  statute 
^^*  35  Geo.  3.  c.  101,  whereby  it  is  amongst  other  thingJ 

enacted,  ^*  That  in  case  any  poor  person  should  be  brought 
before  any  justice  or  justices  of  the  peace,  for  die  puipoie 
of  being  removed  from  the  place  where  he  or  she  was  is- 
habiting  or  sojourning,  by  virtue  of  any  order  of  remofslt 
or  of  being  passed  by  virtue  of  any  vagrant  pass,  and  ^ 
should  appear  to  the  said  justice  or  justices  thaisuAj^ 
person  was  unable  to  travel,  by  reason  of  sickness  or  oth^ 
infirmity,  or  that  it  would  be  dangerous  for  hiai  or  her^  , 
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to  do,  the  justice  or  justices  making  such  onler  of  removal^ 

or  such  vagrant  pass,  were  required  and  authoriased  to  sus- 

pend  the  execution  of  the  same,  until  they  are  satisfied  that 

it  might  safely  be  executed  without  danger  to  any  person 

who  was  the  subject  thereof,  and  that  the  charges  proved 

upon  oath  to  have  been  incurred  by  such  suspension  of  any 

order  of  removal,  might  by  the  saui  justices  be  directed  to 

be  paid  by  the  church-wardens  and  overseers  of  the  parish 

or  place  to  which  such  poor  person  was  ordered  to  be  r^  i 

moved,  in  case  any  removal  should  take  place,  or  in  case 

of  the  death  of  such  poor  person  before  the  execution  of 

such  order :  and  that  by  the  same  act  it  was  further  enacted^ 

That  in  case  of  an  appeal  against  any  order  for  the  payment 

of  such  charges,  if  the  court  of  quarter  sessions  should  be  of 

opinion  that  the  sum  so  awarded  be  more  than  of  right 

ought  to  have  been  directed  to  be  paid,  such  court  might, 

and  was  thereby  directed  to,  strike  out  tlie  sum  contained  in 

the  said  order,  and  insert  the  sum  which  in  the  judgment 

of  such  court  ought  to  be  paid ;  and  that  in  every  such  case 

the  court  of  quarter  sessions  should  direct  that  the  said  order, 

so  amended,  should  be  carried  into  execution  by  .the  said 

justices  by  whom  the  order  was  originally  made,  or  either 

of  them,  or  in  case  of  the  death  of  either  of  them,  by  such 

justice  or  justices  as  the  court  should  direct :   And  that 

whereas  it  was  expedient,  that  the  power  of  putting  an  aid 

to  the  suspensions  of  any  such  order  of  removal  or  pass, 

and  of  executing  the  several  or  other  authorities  aforesaid, 

should  not  be  confined  to  the  order  of  the  justice  or  justices 

making  such  order  or  passes :"   It  is  enacted,  *^  That  fi'om  virhere  any 

and  after  the  passing  (rf  this  act,  in  all  cases  wherever  the  J,otYi,**&cr 

execution  of  any  order  of  removal,  or  of  any  vagrant  pass,  siiaii  be  lus- 

shall  be  hereafter  suspended,  by  virtue  of  the  said  recited  jJJ^oce  forlL 

act,  it  shall  be  lawful  for  any  other  justice  or  justices  of  the  P**<^«  »»y 

peace  of  the  county  or  other  jurisdiction,  within  which  such  to  be  executed, 

removal  or  pass  shall  be  made,  to  direct  and  order  that  the  ^^* 

same  shall  be  executed,  and  to  direct  the  charges,  to  be  in- 

curred  as  aforesaid,  to  be  paid,  and  to  carry  into  execution 

any  such  amended  orders  as  aforesaid,  as  fully  and  efiec- 

tually  to  all  intents  and  purposes  as  the  said  respective 
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powers  and  authorities  can  or  may  be  executed  by  the  said 
justices  who  shall  make  any  such  order  of  removalf  orbr 
the  justice  who  shall  grant  any  such  pass  as  aforesaid." 
How  time  of  When  the  execution  of  any  such  order  of  removal  M 
be  computed.  ^  suspended,  the  time  of  appealing  against  such  ordff 
shall  be  computed  according  to  the  rules  which  goTfrn 
other  like  cases,  from  the  time  of  serving  such  order,  an! 
not  from  the  time  of  making  such  removal  "under,  and  br 
virtue  of,  the  same. 

And  it  is  also  recited,  '*  That  in  order  to  avoid  any  pre- 
tence for  forcibly  separating  husband  and  wife,  or  other 
pci*8ons  nearly  connected  with,  or  related  to  each  other, 
and  who  were  living  together  as  one  family  at  the  time  of 
any  order  of  removal  made,   or  vagrant  pass  granted, 
during  the  dangerous  sickness  or  other  infirmity  of  a:; 
one  or  more  of  such  &mily,  on  whose  accoant  the  exe» 
tion  of  such  order  of  removal,  or  vagrant  pass,  was  snspeo^ 
Order  of  re-    ed ; "  and  enacted  and  declared,  ^*  That  where  any  ordff 
roojrai  suspend- ^f  removal,  or  vagrant  pass,  shall  be  suspended,  by  virtue 
tick  nets,  may  ofthis,  or  of  the  said  recited  act,  on  account  of  the  das- 
^^fher^'eMons**  gerous  sickness  or  other  infirmity  of  any  person  or  penoos 
of  the  famil  J.   thereby  directed  to  be  removed  or  passed,  the  execotioD 
of  such  order  of  removal,  or  vagrant  pass,  shall  also  be 
suspended  for  the  same  period  with  respect  to  every  other 
person  named  therein,    who   was  actually  of  the  same 
bou8e*bold  or  family  of  such  sick  or  infirm  person  or 
persons,  at  the  time  of  such  order  of  removal  made^  or  pas 
granted/' 
Juttiee,  when       And  whenever  it  shall  happen  that  any  pauper  is  bj 
to  take  his  ^'age,  illness,  or  infirmity  unable  to  be  brought  up  to  a 
report  it         petty  session  to  be  examined  as  to  his  or  her  settlement,  it 
shall  be  lawful  for  any  one  magistrate  acting  for  the  dis- 
trict where  such  pauper  shall  be,  to  take  the  examinatioo 
of  such  pauper,  and  report  the  same  to  any  other  m^ 
trates  acting  for  the  said  district,  and  for  the  said  inft« 
Sccdfment  to   gistratcs  upon  such  report,  to  adjudge  the  settlemeot  of 
be  adjudged     ^y^^  ^^[^  pauper,  and  make,  and  suspend,  the  order  of  re- 
moval as  fully  and  effectually  to  all  intents  and  purposes, 
as  if  the  said  pauper  had  appeared  before  the  magistrates- 
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6th]y.  It  has  beeaobserved  before,  that  the  statute  4S  Eliz.  Costs  od  ap. 
gives  an  appeal,  indefinite  in  point  of  time^  to  the  quarter  J^^5"i!c- 
sessions  against  overseers'  accounts ;  and,  that  the  1 7Geo.  2«  counts. 
c  38  m  gives  a  similar  appeal,  but  confines  it  to  the  next 
session^  and  accompanies  it  with  an  authority,  to  order 
Costs  to  either  party. 

And  50  Geo.  8«  c.  49.  which  gives  an  additional  secu-  Special  wssion 
rity   against  the    incorrect,   or    exorbitant,    accounts  of  l^iQ^^^^ig^f^ 
church-wardens  and  overseers,  by  directing,  that  a  special  ^«  accoonti. 
session   shall  be  holden  for  investigating  such* accounts, 
and  gives  such  church-wardens  and  overseers  an  appeal  Appeal  with 
against  any  reductions  or  disallowances  made  by  such  jus-      ^' 
tices  in  special  session,  to  the  next  general,  or  quarter  ses^ 
sion  of  the  peace,  directs  also,  that  die  justices  in  such  ge- 
neral or  quarter  session  of  the  peace,  shall,  if  they  think  Jit, 
make  an  order  that  such  church-wardens  and  overseers  shall 
have  the  Costs  by  them  incurred,  defrayed  out  of  the  poor 
rates  of  the  parish  or  place. 


Outlawry. 


Outlai^ry  is  a  punishment  inflicted  on  a  person  for  a  What  it  ii. 
contempt  and  contumacy,  in  refusing  to  be  amenable  to, 
and  abide  by,  the  justice  of  that  court,  which  hath  lawfiil 
authority  to  call  him  before  them ;  and  as  this  is  a  crime  of 
the  highest  nature,  being  an  act  of  rebellion  against  that 
state  or  community  of  which  he  is  a  member,  so  does  it 
subject  the  party  to  divers  forfeitures  and  disabilities. 

But  the  law  distinguishes  between  Outlawries  in  capital  of  aiCemit 
cases,  and  those  of  an  inferior  nature;  for  an  Outlawry  in  ^^^^J""*?*'®"^ 
treason  imd  felony  is  of  itself  an  attainder,  and  sul)jects  the 
party  to  such  an  award  thereupon  to  be  made  by  the  court 
where  he  is  brought,  as  is  suitable  to  the  oiFence  for  which 
he  is  indicted  and  outlawed;  for  the  law  interprets  the 
party's  absence  a  sufficient  evidence  of  his  guilt,  and  with- 
out requiring  further  proof  or  satisfaction,  accounts  him 
guilty  of  the  fact :  on  which  ensues  corruption  of  blood, 
and  an  absolute  forfeiture  of  his  whole  estate  real  and  per- 
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flonal,  and  man^  men  who  nerer  were  tried  hare  been  exe- 
cuted upon  the  Outlawry.* 

And  if  a  man  be  indicted  before  justices  ct  die  peace,  and 
thereupon  outlawed,  and  be  taken,  and  committed  to  pri- 
son, the  justices  of  gaol  delivery  may  award  execution  of 
this  prisoner,  for  they  are  constituted  to  deliver  the  gaoL-*- 

And  by  the  statute  S*  Hen.  8.  c.  14.  the  clerks  of  the 
crown,  clerks  of  assize,  and  clerks  of  the  peace,  are  to 
certify  into  the  King's  Bench  the  names  of  all  persons  out- 
lawed, attainted,  or  convicted ;  and  upon  letters  from  the 
justices  aforesaid,  certificates  shall  be  made  of  sacli  persons 
to  the  justices  of  gaol  delivery. 

Though  an  Outlawry  be  an  attainder,  and  equal  tea 
conviction,  or  sentence  by  verdict  or  confession,  it  does 
not  subject  the  party  to  any  severer  punishment,  than  tbe 
crime  does,  for  which  the  Outlawry  was  pronounced ;  and 
therefore,  if  it  be  in  a  crime,  lor  which  clergy  is  allowable, 
the  party  outlawed  shall  be  allowed  his  clergy ;  in  the  sane 
manner  as  he  who  is  convicted  by  verdict  or  confession.^ 

It  is  said  by  Blackstone,  that  any  person  may  arrest  an 
Oudaw  on  a  criminal  prosecution,  either  of  his  own  head, 
or  by  writ  or  warrant  of  capias  utlagaivm^  in  order  to  bring 
him  to  execution«§ 

It  is  clear  that  the  courts  at  Westminster  may  issue  pro- 
cess of  Outlawry,  and  that  the  court  of  King's  Bench, 
either  upon  an  indictment  originally  taken  there,  or  re- 
moved tiiither  by  oertwrar%  toslj  issue  process  of  capks 
and  exigent  into  any  county  of  England,  upon  a  nox  est 
inventus  returned  by  the  sheriff  of  the  county  where  be  ii 
indicted,  and  a  testatum  that  he  is  in  some  other  county. 

And  also  justices  of  oyer  and  terminer  may  issue  s 
cafnas  or  exigent  (and  so  proceed  to  the  Outiawiy  of  any 
person  indicted  before  them),  directed  to  the  sheriff  of  the 
same  coimty  where  they  hold  their  session,  at  coramon 
law;  and  by  the  statute  5  Ed.  3.  c.  U.  they  maj  issue 
process  of  capias  and  exigent  to  all  the  counties  of  Eng- 


•  Co.  Lit.  198.— i  Burr.  R.  2S49.       +  «  Hale,  35. 
X  Hawk.  c.  33«  §  4  Black.  Com.  3S<K 
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landf  against  persons  hdicted  or  outlawed  of  felony  before 
them.* 

But  justices  of  gaol  delivery,  it  has  been,  said,  cannot 
regularly  issue  cafdas  or  exigent^^  because  their  commission 
is  to  deliver  the  gaol  of  the  prisoners  therein  being,  so  that 
those  whom  they  have  to  do  with,  are  always  intended  in 
custody  already .f 

And  justices  of  the  peace  in  their  sessions  may  proceed  Jiutices  may 
to  Outlawry,  in  cases  of  indictment  found  before  them,  and  outuwry! 
that  by  the  common  law ;  and  also  in  cases  of  popular  ac- 
tions by  the  statute  of  2  Jac.  1 .  c.  4.  But  it  is  said  that 
they  cannot  issue  a  ct^ias  utlagatum^  but  must  retam  the 
record  of  the  Outlawry  into  the  King's  Bench,  and  there 
process  of  utlagatum  shall  issue.  X 

Nevertheless,  it  has  been  holden  by  high  authority,  that, 
if  one  be  outlawed  before  justices  of  peace  upon  an  indict* 
ment  of  felony,  they  may  award  a  cafnas  utlagatum ;  for 
they  tliat  have  power  to  award  process  of  Outlawry,  have 
also  power  to  award  a  capias  utlagatumj  as  incident  to  their 
authority  and  jurisdiction.  § 

The  exigent^  which  is  the  immediate  precursor  of  Out-  Exigtnt  whiC 
lawry,  is  a  writ  which  lies  in  actions  personal^  where  the 
defendant's  person  cannot  be  found,  nor  goods  within  the 
county  to  be  destrained :  also^  in  imUctments  of  treason, 
or  felony,  where  the  parly  is  not  forthcoming,  and  on  all 
indictments  for  trespass  vi  et  armis^  and  all  ofiences  of  a 
higher  nature,  but  not  on  those  of  an  inferior  kind.  It 
does  not  lie  on  any  ofience  created  by  statute,  unless  qpeci- 
fically  given,  or  necessarily  to  be  inferred.  || 

This  process  lies  also  on  informations^  even  though  for 
offences,  in  which  there  is  no  actual  force,  as  libels  and 
the  like;  for  the  force  is  not  the  criterion,  but  the  enormity 
of  the  ^ence.** 

The  writ  is  directed  to  the  sheriff  to  proclaim  and  call 
the  defendant  five  county  court  days,  one  immediately  fol« 


•S  Hale,  198.  f  Ibid. 

X  Dah.  c.  193.— 2  Hale,  52,  §  IS  Co.  103. 

II  9  Hawk.  c.  27.  •*  4  Burr.  R.  9S57, 
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lowing  the  other,  charging  him  to  appear  upon  paifiof 
Outlawry.     If  he  come  not  at  the  last  prodamaticm,  belt 
-    said  to  be  quinqtdes  exactus,  and  is  then  outlawed. 

Perions  onder       No  person  under  twelve  years  of  age  can  be  outlawed, 

ice^^"^^      because  that  was  the  earliest  age  at  which  they  cooid  be 
sworn  to  their  allegiance  in  the  Tom  or  Leet. 

Forfeicore.  Outlawry  in  treason  gives  the  forfeiture  of  the  lands  to 

the  King,  but  in  felony  to  the  lord  of  whom  ihey  are  im- 
mediately holden.  But  the  bare  judgment,  withoat  tbe 
return  thereof  of  record,  gives  no  escheat*     But  it  most  be 

Proceedinp     returned  by  the  sheriff,  with  the  writ  of  exegi :  or,  it  most 

weorui'^"*'''  be  removed  by  certiorari;  for  the  county  court  not  bem; 

Sheriff'!  Court  a  court  of  record,  the  judgment  given  by  the  coroner  in  it 
is  not  matter  of  record.* 

Reversal.  All  Outlawries  may  be  reversed  by  the  defendant  con- 

ing in  upon  the  capias  utlagatum  and  pleading  enw 
either  of  fact,  or  law.  If  it  be  in  a  criminal  matter,  k 
must  plead  in  person ;  but  in  civil  ones  may  do  it  by  hi 
attorney. 

Rights  resior-      After  a  reversal  of  Outlawry,  the  party  is  restored  to  hii 

«*•  former  rights,  f 

And  this  is  all  that  it  is  thought  necessary  to  submit  on 
this  subject,  the  proceeding  to  Outlawry  being  out  of  tbe 
ordinary  course  of  practice  at  sessions,  for  which  varim 
reasons  might  be  assigned,  but  for  which  one  is  sufficient; 
viz.  that,  for  the  generality  of  accusations  preferred  before 
that  tribunal,  the  defendant  is  in  the  actual,  or  virtual, 
custody  of  the  court,  previous  to  the  indictment  being  pre- 
sented. 


Pardon. 


ing. 


Pardon  *^  1^  King,''  says  a  celebrated  commentator  on  tbe 

ivbence  flow  English  laws,  "  is  the  proper  person  to  prosecute  all  pubbV 
ofiences,  and  breaches  of  the  peace,  being  the  person  in- 
jured in  the  eye  of  the  law.    And  hence  arises  also  aootbef 

•  2  Hale,  206.— 1  Inst.  «88.  f  Co.  Lit.  £88 «  Hawk.  c.  30. 
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bralich  of  the  prerogative, . that  of  pardoning  offences;  for 
it  is  reasonable  that  he  only  who  is  injured,  should  have 
the  power  of  forgiving/*  * 

And  it  seems  to  be  a  settlol  rale,  that  the  King  may  Extent  of  the  . 
pardon  any  oiFence  whatsoever  after  it  is  committed^  whe-  3![i!^*n  m^iloi 
ther  it  be  against  the  common,  or  statute,  law,  so  far  as  Pardons. 
the  public  is  concerned  in  it,  and  this  either  before  the  at- 
tainder, sentence,  or  conviction,  or  after,  t 

But  it  seems  agreed,  that  the  King  cannot,  by  any  pre- 
vions  licence,  pardon,  or  dispensation,  make  an  offence 
dispunishable,  which  is  unlawful  in  itself,  as  being  either 
against  the  law  of  nature^  or  so  far  against  the  public  good,  ^ 

as  to  be  indictable  at  common  law ;  and  that  a  grant  of  this 
kind,  is  plainly  against  reason  and  the  common  good,  and 
therefore  void.  J 

It  is  also  expressly  enacted  by  statute,  that  *^  no  dispen- 
sation by  non  obstante  of,  or  to,  any  statute,  or  any  part 
thereof  shall  be  allowed ;  but  that  the  same  shall  be  void 
and  of  none  effect,  except  a  dispensation  be  allowed  in 
such  statute.''  § 

If  one  be  bound  by  recogni^nce  to  the  King,  to  keep  And  reieiuioc 
the  peace  against  another  by  name,  and  generally  to  all  '«co«n»Mn€«« 
other  lieges  of  the  King ;  in  this  case  before  the  peace  be 
broken,  the  King  cannot  pardon  or  release  the  recogni-* 
zance,  although  it  be  made  only  to  him,  becaase  it  is  for 
the  benefit  and  safety  of  his  subjects.  || 

Neither  can  the  King,  by  any  charter  whatsoever,  bar  And  barriof 
any  right  of  entry  or  action,  or  any  legal  interest  or  benefit,  *<^tlon«. 
actually  vested  in  the  subject;  and  therefore  it  seems  clear,  that 
he  cannot  bar  any  action  on  a  statute  by  the  party  grieved  i — 
Nor  even  a  popular  action  commenced  before  his  pardon;  for 
after  an  action  popular  is  brought,  the  King  can  but  dis- 
charge his  own  part,'  and  cannot  discharge  the  informer's 
part ;  because  by  bringing  of  an  action,  the  informer  has  an 
interest  therein.** 


•  1  Black.  Com.  269.  t «  Hawk,  c  37. 

t  Ibid.  ^       $  1  W.  &  M.  Sess.  2.  c.  ff. 
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Ye^  befinre  tbe  action  is  brou^^t,  the  King  may  di*- 
cbarge  the  whole  (unless  it  be  provided  to  the  contrary  by 
the  actX  because  the  •informer  cannot  bring  an  action  or 
information  originally  fiir  his  part  only)  bat  must  punoe 
the  statute.* 
f^i^^IuH         Neither  can  the  King  pardon,  where  private  justke  is 

principally  concerned  in  the  prosecution  of  offenders.  And 
there  are  also^  in  some  cases,  even  where  the  King  is  sde 
party,  some  things  which  he  cannot  pardon ;  such  ss  cant* 
mon  nuisances  for  not  repairing  highways,  or  the  like: 
for  although  the  prosecution  for  redress  and  refonnatus 
therectf  is,  in  such  cases,  vested  in  the  King  only,  to  aToii 
multiplicity  of  suits;  yet  this  offence  itself  savours  moreoi 
.the  nature  of  a  private  injury  to  each  individual  in  tbe 
neighbourhood,  than  of  a  public  wrong;  and  therefore i 
is  settled,  tha)  the  King  cannot  pardon  either  the  nuisanc 
or  the  suit  for  the  same,  because  such  pardon  would  ttft 
away  the  only  means  of  compelling  a  redress  of  it.t 

Thus  much  is  all  that  it  has  been  thought  necesssrjtC' 
introduce,  as  to  the  constitutional  right  of  the  crovn  tc 
grant  pardons,  in  the  abstract.  On  the  other  points  of  Tie^; 
in  which  so  prolific  a  subject  may  be  considered,  the  ooh 
difficulty  is  to  condense  it  sufficienUy  for  practical  par- 
poses.  With  this  design,  all  observations  respecting  gem^' 
Pardons,  either  by  the  crown,  or  by  act  of  parliameci: 
the  contested  right  of  pardoning  by  the  crown  in  ca%  oi 
parUamentary  impeachmeni ;  and  the  obsolete  practices' 
obtaining  Pardon  by  iq>provement ;  are  wholly  omitted.  ^ 

The  only  Pardons,  tiien,  with  which  we  are  ooDcenei 
here,  are  divisible  into  two  species : 

1.  l^ardonsof  course  and  o(  common  right, 

t.  Pardons  of  grace  and  &vour. . 

A  Pardon  is  grantable  of  common  right — First,  to  pe^  I 
sons  found  guilty  of  excusable  homicide. — Secondly,  t9 1 
certain  felons  and  other  offenders  who  discover  their  ac^  I 


•  3  lost  S31.  1 4  Black.  Cool  SQt. 
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^mplices* — Thirdly,  to  persons  to  whom  the  King  has  by 
'oclamatioQ  promised  Pardon* 

On  the  Jirst  of  these  divisions  little  may  snffioe,  especi^^ 
ly  as  it  relates  to  an  o£Pence  not  commonly  brought  before 
istices  ia  session. 

By  the  statute  of  Gloucester,  6  Ed.  1.  c  9*  it  is  enacted, 
lat  **  if  it  be  found  by  the  county,  that  a  person  tried  for 
le  death  did  it  in  his  defence,  or  by  mufortune^  then  by 
le  report  of  the  justices  to  the  King^  the.  King  shall  take 
im  to  his  grace,  if  it  please  himJ* 

Although,  at  first  sight,  it  seems  to  be  implied,  that  it 
I  left  to  the  discretion  of  the  King,  whether  he  will  grant 
Pardon  in  such  a  case,  or  not ;  yet  it  is  settled,  that  the 
rords  '^  if  it  shall  please  the  Kingy'  are  only  out  of  reverence^ 
nd  were  not  intended  to  make  the  right  of  the  subject  to 
uch  a  Pardon  precarious :  it  has  therefore  been  long  d&- 
ermined,  that,  in  such  case  a  Pardon  is  grantable  of 
ight.* 

And  it  is  said,  that  upon  removing  the  record  by  certio^ 
arij  he  shall  have  a  Pardon,  and  writ  of  restitution  of  his 
;oods,  as  a  matter  of  course  and  right,  only  paying  for 
uing  out  the  same,  t 

But  to  prevent  this  expeace  in  cases  where  the  death  has 
lotoriously  happened  by  misadventure^  or  in  sel&defenoe, 
he  judges  will  usually  permit,  if  not  direct,  a  general  ver" 
lict  of  acquittal  j: 

Secondly 9  Pardons  to  felons  and  othete  who  discover  pardons  to  ae- 
heir  accomplices,   are  generally  provided  by  the  seve-  co"»P"c«*» 
'al  statutes  which  create  the  ofiences,  as  mala  prohUnta^ 
)r  which  regulate  the  mode  of  punishing  the  commission  * 
)f  such  offences.     This  practice  was  first  introduced  in  the 
'eign  of  W.  &  M.,  in  the  case  of  robbeiy,  §  and  was  soon 
bUowed  in  that  of  Anne,  ||  in  burglary,  house-breakings 
lorse-stealing,  and  shop-lifting.    Most  of  the  subsequent 
statutes,  which  have  introduced  new  prohibitions,  or  have 


♦  8  Hawk.  c.  37.  t  Ibid. 

X4Black.Cbin.  188.  $43c5  W.  &M.  c.3. 
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provided  new  remedies  for  existing  offences,  as,  fer  £2% 
in  private  waters,*  destroying  works  on  navigable  mo^t 
&C  have  followed  the  example,  but  especially  those  I^ 
specting  the  coin,  and  the  revenue. 

These  provisions,  however,  generally  relate  to  persoa 
who  are  at  large,  %  and  who,  to  entitle  themselves  to  a 
Pardon,  as  matter  of  right,  must  not  only  give  evidence 
against,  but  must  actually  be  the  means  of  convicdug  bj 
their  evidence,  other  offenders.  For  on  this  subject  it  ks 
been  holden,  that  if  the  confession  of  the  accomplice  be 
such  as,  on  the  trial,  the  jury  give  no  credit  to,  or  it  be  s 
partial  confession,  it  gives  him  no  legal  right  to  a  Psr- 
don.  $ 

Before  ^  ;  quit  this  particular  consideration  of  "  Po^ 
by  statute  to  accomplices,'*  it  may  be  usefiil,  at  least, :? 
notice,  in  a  recent  instance,  the  extraordinary  extenaon^ 
the  principle  introduced  by  the  statutes  we  hare  STen^i 
to.  By  39  and  40  Geo.  3.  c.  106.  for  preventing  cxs^ 
nations  among  workmen,  in  $  9.  it  is  enacted,  that  **£v^ 
person  offending,  (i.  e.  accomplice)  may  (equally  with  s] 
other  persons,)  be  compelled  to  give  evidence  as  witness  oa 
behalf  of  his  Majesty,  or  the  informer,  upon  any  inlbno 
tion  to  be  made  against  any  other  person,  8cc.  andiniL 
such  cases,  every  person  having  given  his  evidence,  as  afor^ 
said,  shall  he  indemnified** 

Thirdly i  As  to  the  persons  to  wham  the  King  has,  bypr> 
clamation,  promised  his  pardon.  It  is  clear,  that  all  per- 
sons to  whom  the  King  has,  by  special  proclamatioa  in  tbe 
gazette,  or  otherwise,  promised  his  pardon,  and  who  come 
in  under  the  royal  faith  and  promise,  have  a  right  to  a 
Pardon;  so  clear,  indeed,  that  not  a  word  need  be  oflered  oa 
the  subject;  for  if  the  King  have  the  right  of  pardoning  st^Bi 
the  pledge  of  his  mercy,  given  in  the  authorized  form  d^ 


•  5  Geo.  3.  c.  14  t  8  Geo.  2.  c.  SO. 

t  Not  universally  so,  as^  frequently  stated,  for  see  StGco.  3,  c.lS 
respecting  felons  under  .fifteen  years  of  age,  discovering  the  rcoeiren  0: 
stolen  goods. 
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proclamation,  must  be  sufficient.  The  only  doubt  that  can 
ever  arise  on  the  subject^  is  where  persons,  apporentfy  en- 
titled by  their  offices  to  stipulate  for  a  pardon,  shall  have 
been  induced,  by  the  obvious  benefit  of  discovery,  to  ex-» 
ceed  their  authority ;  but  the  consideration  of  this  occur- 
rence comes  more  properly  under  the  last  division  of  our 
title,  and  which  is  the  most  important  for  the  considera- 
tion of  justices  in  session,  viz* 

Special  Pardons  of  Grace  and  Favor.  Pardons  of  Grace  Pardon  of 
and  Favour,  to  individual  offenders,  are  placed  in  opposition  ^'^^  •***  '■* 
to  those  of  right,  of  which  we  have  been  treating,  and  are 
tliose  of  most  interest  in  the  contemplation  of  justices,  be- 
cause respecting  them  most  is  left  to  the  magistrate's  dis- 
cretion ;  whether  the  question  be  considered  with  a  view 
to  the  conviction  of  the  principal  participators  in  the  offence^ 
or  to  the  Pardon  of  those  on  whose  testimony  conviction 
may  have  been  accomplished. 

First,  then,  of  Pardons  of  grace  and  favour  to  individual 
accomplices,  in  order  to  procure  the  conviction  of  some 
principal  participators  in  the  offence. 

Blackstone  says,  ^^  It  has  been  usual  for  the  justices  of  Jasiices'  au- 
the  peace,  by  whom  any  persons  charged  with  felony  are  ^^\^%^^^ 
committed  to  gaol,  to  admit  some  one  of  their  accomplice* 
to  become  a  witness  (or,  as  it  is  generally  termed.  King's 
evidence),  against  his  fellows ;  upon  an  implied  confidmcef 
which  the  judges  of  gaol  delivery  have  usually  countenaced 
and  adopted,  that  if  such  accomplice  make  a  full  and  com- 
plete discovery  of  that,  and  of  all  other  felonies,  to  which 
he  is  examined  by  the  magistrate,  and  afterward  give  his 
evidence,  without  prevarication  or  fraud,  he  shall  not  him- 
self be  prosecuted  for  that,  or  any  other  previous  offence  of 
the  same  degree."  * 

*  4  Black.  Com.  33 1.  This  practice  of  admitting  accomplices  as  wit* 
nesses  for  the  prosecution,  has  been  introduced  in  modern  times,  in 
imitation  of,  but,  in  truth,  to  get  rid  of,  an  ancient  and  inconvenient 
method  for  partially  producing  similar  consequences,  called  approvement 
(for  which  the  reader  is  referred  to  Black.  Com.  vol.  4.  p.  330)  and,  in 
conformity  with  the  source  from  which  it  is  derived,  only  applies  to 
felonies,  or,  in  other  words,  to  crimes  of  a  higher  nature  than  mis-r 
demeanors. 
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Jadgn  will 
defer  trial  of 
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under  certmin 
circnmsCances. 

The  same  by 
Justice!. 


Mode  of  ob- 
taining Par- 
dons. 


In  suhsUmoef  and  in  effeet^  the  doctrine  advanoritK^ 
learned  oommentator  is  correct;  hot  it  akoaU  ippsM 
to  be  tecbnicaUy  and  precisely  so  in  Imu^  fay  what  vatk 
down  (as  if  in  allusion  to  this  very  pan^praph)  vitk  pin- 
cular  emphasis  (on  a  trial  which  ezdted  great  num. 
and  was  more  than  commonly  agitated)  by  Lord  iiaai^ 
C.  J.  in  Mic  Term,  16  Geo.  S.  on  a  case  reao-ved  fromth! 
Old-Bailey.*  «  A  justice  of  peace,"  said  be,  «  cbsb 
pardon  an  offender,  and  tell  him  he  shall  be  a  ^msi 
against  others;  he  cannot  select  whom  he  pleases  lopardA 
or  prosecute;  and  the  prosecutor  has  even  a  less  pretext 
to  select,  than  the  justice  of  peace.**  However,  Jth«r. 
the  justices  deceive  die  accomplice,  under  aprvnuse,  orr- 
surance^  or  hope,  of  Pardon  from  them,  which,  is  ^rt- 
ness,  they  have  no  right  to  make;  yet  if  he  make ai 
and  fair  disclosure,  at  the  time  of  his  examinatioii,  di 
'he  knows,  he  will  be  entitled  to  a  recommendation  to  tstt. 
and  the  King's  Bench  will  in  this  case  bail  him,  in  o:ir 
that  he  may  apply  for  the  King^s  Pardon ;  or  die  ju^ 
of  gaol  delivery,  on  all  the  circumstances  reladve  to  t^ 
prisoner's  claim  of  indemnity  being  laid  before  theso,  «- 
exercise  their  discretion  in  deferring  the  trial  accordin^j- 

And  justices  in  sessions  are  in  the  continual  habit  <^es- 
ercising  a  similar  discretion,  as  to  deferring  the  trial  of  k- 
complices,  whom  it  may  be  convenient  to  admit  as  it- 
nesses  for  the  conviction  of  others. 

Indeed,  the  objects  in  both  cases  being  the  same,  af^' 
ral  similarity  runs  through  all  the  proceedings  reqiectn: 
this  subject,  whether  it  come  before  judges  of  assize^  or  jus- 
tices in  session ;  and  in  both  the  previous  recommendatioo 
of  the  examining  magistrates  receive  an  equal  degree  ofai- 
tention  from  the  court,   and  the  crown. 

The  method  of  pardoning  at  the  assizes,  and  at  tbe  Old* 
Bailey,  is  this,  A  sign  manual  issues,  signifying  tbe  Kio^^ 
intention  of  eitlier  an  absolute,  or  conditional,  psniom 
and  directing  the  justices  of  gaol  delivery  to  bail  tbepn- 
soner,  in  order  to  appear  and  plead  the  next  general  Tb> 
don  that  shall  come  out,  which  diey  do  accordingly;  ^^ 


*  Hex  v.Rudd.  Cowp.  R.  336. 
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lis  recognizance  to  perform  the  conditions  of  the  Pardmi) 
f  any: — For  the  King  may  extend  his  mercy  on  what 
erms  he  pleases,  and,  consequently,  may  annex  to  his 
?ardon  any  condition  that  he  thinks  fit,  whether  precedent, 
»r  subsequent,  on  the  performance  whereof  the  validity  of 
lie  Pardon  will  depend,* 

But  if  the  party  do  not  perform  the  condition  of  the  Par- 
Ion,  the  Pardon  becomes  void,  and  he  may  be  taken  and 
executed  on  the  first  judgment.  For  the  condition  of  the 
King's  Pardon  being  gone,  the  party  remains  predsely  in 
the  same  situation  that  he  was  the  moment  before  the  Par- 
don was  granted,  and  being  brought  up  to  the  bar,  he  may 
be  remanded  to  his  former  sentence,  f 

It  seems  also  to  be  laid  down  as  a  general  rule,,  that 
wherever  it  may  be  reasonably  intended,  that  the  King^ 
when  he  granted  such  pardon,  was  not  fully  apprized  both 
of  the  heniousness  of  the  crime,  and  also  how  far  the  party 
stands  convicted  thereof  upon  record,  the  pardon  is  void  as 
being  gained  by  imposition  upon  the  King4 

'  In  conformity  with  this,  it  is  expressly  enacted  by  17  Ed. 
3.  c.  2.  that  '*  in  every  Pardon  of  felony,  granted  at  any 
man's  suggestion,  the  suggestion,  and  name  of  him  that 
makes  it,  shall  be  comprized :  and  if  it  be  found  untrue^ 
the  charter  shall  be  disallowed,  and  the  justices  before 
whom  the  charter  shall  be  alledged,  shall  inquire  of  the 
same  suggestion,  and  if  they  find  it  untrue,  shall  disallow 
the  charter."  § 

If  the  accomplice,  who  is  recommendied  by  the  examin-  Aeeomplicet 
ing  magistrate,  as  a  witness  to  convict  the  principal,  be  in  eTidence. 
custody  in  Court,  he  is,  on  the  motion  of  counsel,  instanter 
admitted,  almost  as  a  matter  of  course  (from  the  confidence 
properly,  if  not  necessarily,  given  to  such  recommendation, 
sanctioned  by  the  approbation  of  the  counsel,  who,  it  is 
reasonably  to  be  presumed,  only  consents  to  take  upon 
himself  such  responsibility  on  the  clearest  conviction  of  its 
expediency.)  If  he  be  under  recognizance  only,  to  appear 
when  called  upon  (which  is  most  commonly  the  case  on 
suapiciim  of  such  felonies  as  are  usually  tried  before  the 

•  Hawk.  c.  87.— 1  Black.  R.  479-     t  Leach's  C.  L.  73.  «20.  330. 
X  2  Hawk.  c.  37.  §  27  Edw.  3.  c.  9. 
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court  of  quarter  session)  on  such  motion  biding  made  to  tk 
court,  he  is  usually  admitted  in  the  same  manner,  thoo^ 
there  be  no  such  recommendation  from   the  examining 
justice. 
The  mode  of         We  come  now,  in  the  last  place,  to  consider  paidoiu  of 
obcaioiDs  par-  p^QQ  ^nd  favour  to  persons  convicted  of  o£fences  at  ses- 
sions, and  which,  like  those  obtained  at  the  assizes,  or  at 
the  Old  Bailey,  may  be  either  absolute,  or  conditional.  Tbe 
mode  of  obtaining  them  is,  indeed,  in  a  general  view  of  it, 
similar)^  before  whatever  court  the  offender  have  been  goo* 
victed;  viz.  by  a  recommendation  of  such  court  to  the 
crown  :  but  there  are  considerable  differences  onpariicuUr 
points  between   the  authority  of  judges,   and  of  justices 
Differences  in  which  it  is  necessary  to  notice*     If  a  judge  of  assise,  or  at 
ofJwi''*'"and  ^^®  ^'^  Bailey,  have  any  doubt  on  a  point  of  law,  arisin« 
Justices  in  the  case  of  any  prisoner,  he  can  respite  the  execution  of 

pa^os?**  ^^  sentence,  and  take  the  opinions  of  the  other  judges  od  tbe 
subject ;  after  the  obtaining  of  which)  the  prisoner  has  tbe 
chance  of  being  liberated  as  having  been  convicted  ugainA 
law,  or  of  being  recommended  to  mercy  on  the  whole  cir- 
cumstances of  bis  case.* 

Not  so,  the  justices  in  session.  If  a  prisoner  beconvicted 
before  them,  they  have  no  means  of  obtaining  the  opiniom 
of  the  judges  upon  any  point  of  law ;  it  has  evi^  been  made 
a  doubt  by  somei  whether  they  can  respite  their  senteooe,  or 
the  execution  of  it  if  passed,  beyond  the  immediate  session 
itself,  their  authority  terminating  with  the  actual  separation 
of  the  justices  composing  the  Bench ;  and  lastly,  they  hate 
no  means  of  correcting  themselves  in  any  particular  where 
it  might  be  desirable,  but  by  a  process^  at  (Mice  tedious,  a* 
•  pensive,  and  unauthoritative.! 
Method  of  res-      In  order,  however,  to  meet  these  difficulties^  io  the  best 


*  Naih*8case,  O.  B.  1813,  and  manv  others. 

f  These  have  been  grievances  long  complained  of;  and  though  Hxne 
alleviation  of  them  may  be  suggested  in  the  controuling  power  of  the 
Court  of  King's  Bench^to  oorrect  the  errors  of  inferior  courts,  it  wonU 
be  a  mauer  of  great  convenience  to  justices,  as  well  as  to  poor  pnuoen, 
if  some  less  expensive,  and  more  summary,  method  of  obtaioiog  iaforiBa- 
tion  from  authority,  as  a  matter  of  right,  were  to  be  adopted. 
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ynanner  possible,  if  for  any  reasooi  either  for  the  purpose  piung  aeo- 
of  layinir  a  case  before  counsel  on  a  point  of  law,  or  for  ^*°^*  ""***■• 
Other  cause»  the  justices  in  sessions  find  it  convenient  tj  re^  seMiom. 
spite  sentence,  or  execution  of  it,  the  usual  practice  is  to 
keep  the  session  alive  by  adjournment  till  they  have  satis* 
fied  themselves. 

It  requires  jio  great  stretch  of  sagacity  to  discover  great 
possible  difficulties  in,  and  some  reasonable  objections  to^ 
this  mode  of  proceeding ;  but  it  has  been  considered  as  the 
best  which  has  suggested  itself,  short  of  an  application  to 
the  crown,  after  sentence^  for  a  pardon. 

If  an  offender,  convicted  before  justices  in  session,  mean  Method  of  oli- 
to  apply  to  the  crown  for  a  pardon,  dther  absolute  or  con-  ^*»"»"«  P*""- 

,*^*^  •      -  _  .,*  doni  on  con- 

ditional, the  moqe  is,  as  follows.   He  procures  a  petition  to  vtctioosat 

be  drawn,  setting  forth  the  nature  of  his  offence^  the  sen-  •*"^®'^ 
tence  of  the  court,  the  circumstances  he  means  to  insist 
upon  as  his  claim  to  mercy,  and  concluding  with  a  prayer 
to  that  effect  In  order  to  render  such  petition  successful, 
the  chairman  of  the  session,  before  which  he  was  convicted^ 
must  indorse  on  this  petition,  at  least  his  approbation  of  its 
being  presented,  but  he  is  at  liberty  to  add  his  recomrnenF- 
datum  to  mercy,  in  such  terms  as  he  conceives  the  prisoner 
to  merit  it.  The  petition,  thus  sanctioned,  must  then  be 
transmitted  by  the  clerk  of  the  peace,  or  town  clerk,  as  the 
case  may  require,  to  the  Secretary  of  State  for  the  Home 
Department.  Generally  speaking,  pardon  almost  imme- 
diately follows  an  application  made  under  these  circum- 
stances. If  the  petition  be  presented,  by  negligence  or 
mistake  without  the  indorsement  of  the  chairman,  or  a 
majority  of  the  justices,  present  in  session  at  the  time  of 
trial,  it  is  usual  to  refer  it  back  for  authentication.  If 
such  confirmation  be  withheld,  it  is  not  usual  for  the  Secr^ 
tary  of  State  to  lay  the  petition  before  his  Majesty,  the 
necessary  conclusion  being,  that  the  petitioner  is  not  a  pro- 
per object  of  the  Eloyal  mercy. 

The  expences  attendant  upon  obtaining  the  King's  par-  Recent  scatnte 
don  were  till  lately  so  considerable,  as,  in  some  instances,  to  respecting  par- 
have  disabled,  or  at  least  to  have  deterred,  necessitous  con-  fees  due  for  oi» 
victs  from  applying  for  it,   even  though  encouraged  by  ^"''^  ^«™' 


Ihe  coart  so  to  do.      Wherefore  a  statute  was  receotk 

• 

passed,  (58  Geo.  S.  c.  29.)  which  enacts  that  **infbtDie 
(from  May  30,  I8ld,}  no  fee,  gratuity,  or  other  daes,  paid 
or  payable  for,  or  in  respect  oi^  any  grant  of  a  pardoD  by 
bis  Majesty,  his  heirs  and  successors,  or  for,  or  in  respect 
of  any  letters  patent,  charter,  warrant,  bill,  docket,  or  other 
instrutnent  appertaining  thereto,  or  the  transcript  of  any 
such  instrument,  shall  be  paid  or  payable,  by,  or  on  behatf 
bff  the  person  or  persons,  in  whose  &TOur,  or  to  whom, 
inxA  pardon  shall  be  granted ;  but  that  aU  fees  which  are 
now  paid,  and  payable,  for  the  granting  and  passing  m 
such  pardon  or  pardons,  shall  be  paid  by  the  Lsrds 
Commissioners  of  his  Majesty's  treasury  of  the  United 
Kiiigdom  of  Great  Britain  and  Ireland,  hi  the  same  manner, 
and  by  the  same  persons,  as  other  law  expences,  on  behsK 
of  his  Majesty  are  paid. 

And  no  such  letters  patent,  charter,  warrant,  biD,  docket 
iiisirument,  or  transcript  as  aforesaid,  shall  be  subject  to, 
or  liable  to  be  charged  with,  any  stamp  duty,  or  datia 
whatever.** 

It  has  been  observed  that  pardons  after  convictions,  before 
courts  of  session  of  the  peace,  may,  like  those  before  sb- 
petior  tribunals,  be  either  absolute,  or  conditional.    Sorx 
modern  statutes  {ex.  gr.  the  48  Geo.  3.  c.  129.  respecting 
larceny  from  the  person)  give  a  power  of  unlimited  trans- 
portation to  the  courts,  and  many  of  them  for  very  hg 
CoDiequf Dces   terms.     A  question  therefore  arose,  with  what  evil  conse- 
pardoDiand*   q^ences    transportation,   and  subsequently   a   conditional 
traniportatioo.  pardon,  or  remission  .  of  any  portion  of  such  sentence  of 
transportation,  awarded  by  the  governor  of  any  country  to 
which  such  convict  might  be  sent,  (and  which  power  of 
remission  is  entrusted  to  such  governor  by  his  MajestjV 
commission,  as  a  reward  of  good  behaviour)  would  be  at- 
tended.   A  case,  arising  out  of  a  purely  civil  transaction,  in 
which  there  was  a  series  of  special  pleading  to  a  prodigious 
extent,  unnecessary  to  be  further  noticed  here,  came  before 
the  court  of  B.  R.  in  Michaehnas  Term,  1818.    Itv» 
t\vice  argued,  and  judgment  given  thereon  at  Hilary  Term, 
ISIP.  So  much  ofit,  as,  we  are  concerned  with  in  this  pl&cf) 
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'li^s  in  a  imtil  Compaq  and  may  be  collected  from  an 
epitome,  or  ntther  a  britef  oatline,  of  the  judgment  delivered 
by  Abbot,  chief  justice. 

The  case  was  said  to  have  resolved  itself  into  two  ques- 
dons.  First,  whether  the  transportation,  or  actual  eoh- 
veyance  of  the  pkintiif,  (a  convict)  to  New  South  Willed, 
operated  €ia  a  present  and  immediate  pardon,  and  an 
immediate  restoration  to  all  civil  rights. 

Secondly,  whether,  supposing  it  so  to  operate^  the  at^ 
•tainder  was  properly  pleadable  in  bar  to  an  action  founded 
on  a  personal  demand  accruing  after  attainder. 

This  was  an  action  brought  by  the  plaintiff  as  indorse^^ 
Against  the  defendant  as  payee^  of  a  bill  of  exchange, 
bearing  date  lOfeh  of  July,  1809.  The  facts  of  the  case 
were^  that  the  plaintiff  was  convicted  of  felony  at  the  Olit 
Bailey  in  September,  1807,  and  received  judgment  of  death ; 
but  received  a  pardon  amdiiiofied  for  his  being  transported 
to  New  South  Wales.  Before  the  cause  of  action  accrued 
fae  was  accordingly  transported  thither.  At  this  time,  vi2. 
before  the  cause  of  action  accrued,  the  governor  of  New 
South  Wales  had  authority  from  his  Majesty  to  remit 
either  absolutely,  orxx>nditionally,  the  whole,  or  any  part, 
of  the  term  for  which  offenders  should  be  transported. 
Before  the  exhibiting  4he  bill  in  the  present  case,  the 
governor  of  the  colony  actually  remitted  all  the  remainder 
of  the  term  of  ti*ansportation,  and  the  plaintiff  was  at  large. 

The  substance  of  the  judgment,  at  least  so  far  as  it  im- 
parts any  interest  to  the  present  subject  of  inquiry,  was 
that, 

FirU,  by  the  word  iranspcrtation  in  the  8  Geo.  S.  c.  15, 
(the  statute  which  first  gave  authority  to  the  judges  to 
transport  convicts,  sans  clergy,  who,  at  their  recommen- 
dation, had  been  pardoned  on  condition  of  transportation, 
without  loss  of  time)  and  by  which  statute  it  is  said  that 
''such  transportation  shall  have  the  effect  of  a  pardon 
under  the  great  seal  for  such  offender,  as  to  the  crime  for 
which  he  or  she  was  convicted,"  is  meant  not  merely  the  con- 
veying of  the  felon  to  the  place  of  transportation,  but  his 
being  so  conveyed,  and  remaining  there  during  the  term 
for  which  he  is  ordered  to  be  tramqported ;  and  there&re  a 
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felon  attainted  is  not,  by  that  statnte,  restored  to  his  cnil 
rights  till  after  the  expiration  of  the  term  for  which  be  b 
ordered  to  be  transported. 

Secondly,  that,  by  attainder,  all  the  personal  property  and 
rights  of  action,  in  respect  of  property  accniing  to  the  partj 
attainted,  either  before,  or  qftery  attainder,  are  vested  in  tk 
'crown  without  office  fotrnd,  and  therefore  attmnder  maybe 
well  pleaded  in  bar  to  an  action  on  a  bill  of  exchange 
indorsed  to  the  plaintiff  after  his  attainder.* 
Pardoni  acquit  Subject  to  the  interpretation  which  the  foregoing  case 
*^'*"  P'"***'"  imposes  on  us  respecting  transportation  and  its  conse- 
quences, it  may  be  laid  down,  in  general  terms,  that  tk 
effect  of  pardon,  like  that  of  the  allowance  of  clergy,  is  not 
merely  to  prevent  the  efiect  of  the  punishment  denounced 
by  the  sentence,  but  to  give  the  defendant  a  new  character, 
credit,  and  capacity;  in  the  words  of  Blackstone,  (v.i 
p.  402)  ^^  to  make  the  ofiender  a  new  man;  to  acquit  him 
of  all  corporal  penalties  and  forfeitures  annexed  to  that 
offence  for  which  he  obtains  such  pardon,  and  not  so  much 
to  restore  his  person^  as  to  ffve  him  a  new  credit  Bat 
nothing  can  restore  or  purify  the  blood  when  once  cor- 
rupted, if  the  pardon  be  not  allowed  iiU  after  attcMff^ 
but  the  high  and  transcendant  power  of  parliament  Yet, 
if  a  person  attainted  receive  the  King's  pardon,  and  after- 
wards hath  a  son,  that  son  may  be  heir  to  his  father,  because 
the  father  being  made  a  new  rrumf  might  transmit  new  in- 
heritable blood,  though  had  he  been  bom  before  the  par- 
don, he  could  never  have  inherited  at  all." 

The  class  of  offences,  and  the  rank  of  the  ofienders, 
ordinarily  the  subject  of  trial  before  a  court  of  quarter 
.    session  (and  for  cases  of  exfra-ordinary  interest  or  magni- 
tude, othef  authorities  will  be  consulted),  render  it  onn^ 
cessary  to  pursue  the  subject  of  pardons  much  furdier 
here. 
Punishments        It  may  be  sufficient,  then,  in  conclusion,  to  obsenre,  that 
for  two  when  an  offender  has  been  sentenced  to  transportation  fcra 

term  of  years,  and  is  afterwards  tried  and  convicted  for  a 
distinct  offence,  to  which  a  similar  punishment  is  assigned 


*  fiullock  V.  Dodds,  2  Dara.  &  Aid.  258. 


PARDON.  8 


i  i 


by  law,  the  ootirt  may,  according  to  its  discretion,  either 
make  the  two  punishments  concurrent,  or  separate  and 
successive ;  or,  as  has  been  before  observed,  a  remission  of 
the  second  sentence  may  be  obtained  by  a  pardon  from  tlie 
Crown,  upon  petition.* 

It  is  provided  by  statute,  f  that  offenders  sentenced  to  offenders  re. 
transportation,  or  pardoned  on  condition  of  succedaneom  "»^»"6  P*""- 
imprisonment,  may  be  ordered,  by  any  court  of  competent  diti»n  of 
authority,  to  be  kept  to  hard  labour,  in  the  gaol  of  the  l^beTprill* 
county  where  they  were  convicted,  until  they  can  be  sent  iiard  labour. 
to  the  place  of  their  destination,  or  even  till  the  expiration 
of  the  term  of  their  sentence.     If  any  person  ordered  to 
hard  labour,  instead  of  being  capitally  punished,  shall, 
during  the  term  for  which  he  shall  be  ordered  to  confine- 
ment, break  prison,  or  escape  from  the  place  of  confine- 
ment,  or  in  his  conveyance  to  such  place  of  confinement, 
or  from  the  person  having  the  custody  of  such  offender,  he 
shall  be  guilty  of  felony  without  benefit  of  clergy ;  but  in 
case  he  hath  been  ordered  to  hard  labour  instead  of  trans- 
portation, he  shall  be  punished  by  an  addition  of  three 
years  to  the  term  for  which  he,  at  the  time  of  his  breach  of 
prison,  or  escape,  was  subject  to  be  confined ;  and  if  such 
person,  so  punished  by  such  addition  to  the  term  of  con* 
finement,  shall  afterwards  be  convicted  of  a  second  escape, 
or  breach  of  prison,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy.:]:    It  sometimes  happens,  that  a  prisoner 
obtains  a  pardon,  after  sentence  of  transportation,  on  condi-  Gratnitoot 
tion  of  giving  security  by  recognizance,  that  he  will  bailish  trBn>portati«n. 
himself.    If  he  fail  in  the  condition,  he  will  himself  indeed 
be  guilty  of  no  crime  cognizable  by  the  law,  but  the  recog<* 
nizances  will  be  forfeited,  and  of  course  estreated.    Sut 
another  case  sometimes  occurs,  especially  at  sessions,  which 
calls  for  a  single  observation ;  viz.  that  if  an  offender  of 
respectable  rank,  whose  punishment  would  be  imprison* 
ment,  if  sentence  were  passed,  and  who,  to  avoid  the  ig- 
nominy, or  inconvenience,  of  imprisonment,  solicits  per- 
mission, after  conviction,  but  before  sentence^  to  exchange 

•  1  Leach,  441 .  536.  f  31  Geo.  3.  c.  46.  %  Ibid. 
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imprisonment  by  sentence,  for  a  voluntary  tromportitioL 
This  ^gratuitous  commutation  also  (thou^  by  an 
tation  of  punishment  in  the  eye  of  the  law),  is  to  be 
plished  after  the  same  manner;  viz.  by  reoogaiziiia; 
which,  being  an  engagement  of  record  to  the  <XNirt,  is  con- 
sidered sufficient  security  to  warrant  a  sentence  of  nanunil 
fine,  and  a  delivery  of  the  o&nder  to  his  sureties. 

X^creafs  of  What  has  been  just  advanced  respecting  these  reoogoi- 

recognizaocfs.  zances  in  open  court  (operating  to  a  certain  degree^  like 
conditional  pardons,  as  commutations  of  pnnisbmpnt), 
brings  us,  by  a  sort  of  consecutive  transition,  to  a  htid 
consideration  of  the  Estreats  of  recognizances,  being  one  of 
the  matters  of  which  this  ch^ter  professes  to  treat,  as 
arising  out  of  the  termination  of  the  court's  authority. 

Recognizances,  as  has  been  more  than  once  observed, 
being  only  the  means  pointed  out  by  the  law  to  secure  the 
performance  of  certain  conditions  imposed  by  it,  the  Estnnt 
of  those  recognizances  is  the  consequence  of  tlie  failure  ci 
those  conditions.    Any  breach,  therefore^  of  theim,  whUi 
the  court  continues  sittings  can  only  be  considered,  ss  it 
were,  incipient ;  to  be  completed  and  confirmed  by  a  coa- 
tinui^nce  of  de&ult,  or  to  be  superseded  and  avoided  b^ 
compliance  before  the  expiration  of  the  session.     So  thst, 
though  the  moment  a  recognizance  is  taken  it  becomes  a 
record,  yet  it  is.  every  day's  practice,  and  has  always  been 
uniformly  so,  upon  the  party  bound  by  recognizance  to 
appear  m  courts  or  to  do  any  other  act  imposed  by  the  con- 
ditions, on  exhibiting  a  satisfactory  affidavit  of  any  sufficient 
reason  for  his  non-pliance  with  the  terms,  for  the  court,  on 
motion  being  made  for  that  purpose,  to  take  off  {b&  it  is 
termed)  the  Estreat  in  that  particular  instance.    Supposing 
the  authority  of  the  court  to  have  been  thus  exercised,  wliat 
is  to  follow  must  depend  on  the  circumstances  of  each  par- 
ticular case.     If  appearance  in  court  were  the  only  object  to 
be  attained,  that  appearance  may  be  attended  widi  all  the 
consequences  in  contemplation ;  or  a  respite  of  the  qaestion 
to  be  discussed  may  be  granted  by  the  same  authority  which 
has  superseded  the  Estreat ;  or  a  new  recognizance  may  be 
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Xiequired  in  open  court ;  or,  lastly,  if  the  affidavit  be  in^ 
sufficient  to  procure  these  consequences,  the  Estreat  will 
be  confirmed. 

After  the  session  has  expired,  the  dark  of  the  peace^  OB 

town  clerk,  (as  the  case  is,)  makes  out  a  proper  Eatreat^ 

or  list  of  the  forfeitures  incurred,  and  the  fines  inflicted 

while  the  session  continued ;  and  he  is  directed  by  statute* 

to  deliver  a  perfect  Estreat,  or  schedule  of  all  fines,  issues* 

amerciaments,  and  other  forfeitures  whatever,  to  the  sheriff 

before  Michaelmas,  and  a  duplicate  into  the  tourt  of  Ex«* 

chequer  by  the  second  Monday  after  the  morrow  of  All 

Souls,  under  not  only  a  heavy  pecuniary  penalty,  but  a 

liability  of  being  discharged  from  office,  and  further  dis-. 

abilities,  f     With  the  ulterior  proceedings,  after  the  sum 

forfeited  has  become  a  debt  due  to  the  King,  the  sessions 

have  no  concern,  nor  can  we  have  any  here.    The  court  of 

Exchequer  issues  process  to  compel  payment,  through  the 

medium  of  the  sherifl^  and,  therefore,  to  that  court  alone 

belongs  the  cognizance  of  all  applications. 

The  last  subject  to  be  touched  upon  is  appertaining,  R«sti(ntion  of 
though  somewhat  remotely,  to  the  conclusion  of  the  justices'  '*®'*°  8<»^«- 
authority  in  sessions, — that  of  Restitution  of  goods  stolen 
to  the  right  owner,  after  the  conviction  of  the  offenders. 

The  person  from  whom  goods  were  stolen  had  formerly 
three  methods  whereby  to  procure  Restitution :  1st.  by  ap- 
peal of  robbery ;  2dly.  by  a  statute  21  Hen.  8.  c.  1 1.  which 
introduced  a  new  law,  in  the  words  following : 

^  If  any  felon  do  rob,  or  take  away  any  money,  goods, 
or  chattels  from  the  King's  subjects,  from  their  persons  or 
otherwise,  within  this  realm,  and  thereof  be  indicted  and 
arraigned,  or  found  guilty,  or  otherwise  attainted,  by  reason 
of  evidence  given  by  the  party  robbed,  or  owher  of  the 
money  or  goods,  or  by  any  other  by  their  procurement : 
then  the  party  robbed,  or  owner  of  the  money  or  goods, 
shall  be  restored  to  such  his  money  or  goods;  and  as  well 
the  justices  of  gaol  delivery  as  other  justices  before  whom 
the  felon  shall  be  found  guilty  or  otherwise  attainted,  nuty 

•  88  &  23  Car.  2.  c.  28. 
V     t  4  &  5  Wm.  &  Mar.  c.  84.  and  3  Geo.  1.  c.  IS. 
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award  a  writ  of  RestiiiUionj  in  like  maimer  as  if  the  fckf 
were  attainted  on  appeal." 

Sdly.  By  common  law.*  But  there  does  not  appear  to 
have  been  any  writ  of  Restitution  awarded  for  abore  tvo 
hundred  years  past;  for  it  is  now  usual  for  the  court,  upoa 
the  conviction  of  a  felon,  to  order  (without  any  writ)  im- 
mediate Restitution  of  such  goods  as  are  brought  into 
court,  to  be  made  to  the  several  prosecutors,  f-  Indeed^ 
without  any  writ  of  Restitution,  or  even  order,  the  psrqr 
may  retake  bis  goods  wherever  he  happens  to  find  them,  so 
as  it  be  not  in  a  riotous  manner,  or  attended  with  a  breadi 
of  the  peacC)  because  he  hath  pursued  the  law  upon  the 
felon,  and  may  have  his  writ  of  Restitution  upou  demand. 

Besides,  the  owner  may  have  this  only  opportunity  of 
doing  himself  justice;  for  his  goods  might  be  aflerwards 
conveyed  away  or  destroyed,  if  he  had  no  speedier  remech 
than  the  ordinary  process  of  the  law :  i(  therefore,  he  can 
so  contrive  it  as  to  gain  possession  of  proper^  agaio, 
without  force  or  terror,  the  law  favours,  and  will  justify  his 
proceeding.  X 

Likewise,  if  the  felon  be  convicted  and  pardoned,  or  be 
allowed  bis  clergy,  the  party  may  bring  his  action  of  trover 
for  the  goods,  and  recover  a  satisfaction  in  damages;  but 
that  is  a  consideration  beside  our  purpose  here. 

If  it  shall  appear  to  the  court,  that  the  party  hath  been 
guilty  of  a  gross  neglect  in  prosecuting,  it  seems  that,  in 
such  case,  he  shall  not  be  entitled  to  restitution  by  any 
authority  of  the  court.  § 

And  where  goods  have  been  obtained  from  another  hj 
mere  fraud,  the  court  have  no  power  to  award  Restitutkm 
on  conviction  of  the  offender,  as  in  cases  of  felony.]] 


*  1  Hale,  538.  f  Loffts.  R.  98.-4  Black.  Com.  363. 

t  3  Black.  Com.  4.         §9  Hawk.  c.  23.       ||  9  E.  P.  C.  c  It. 
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Abjuration,  oath  of,  S3 
Accessaries,  in  larceny,  154 ' 

statutes  respecting,  155 
indictments  against,  461 

general  review  of  tbe  statutes  respecting,  ihid,  nott9 
Accomplice^,  SOS 

evidence  of,  S04 
Act  of  iodemnity,  35 
Actions  against  Justices,  S9 
Acqoittal  of  a  defendant  cannot  be  reversed,  696 
Additions,  166 
Advocates,  81 
Adjoarnment  of  sessions,  90 

of  appeals  in,  713 
Affidavit  of  notice  for  trial  of  traverse,  US 
of  absence  of  prosecotor,  1 14 
of  ditto      of  witness,  115 
of  ditto      by  medical  attendant,  116 
In  support  of  application  for  certiorari,  838 
Alehouses,  3 

publiransofferingtippling,  &c.  731 
effect  of  conviction  for,  on  tiie  license  for  selling,  738,  mCi 
gaming  in,  explanation  of  tbe  statute  respecting,  734,  noU 
selling  ale  without  a  license,  immediate  and  remote  effects  o# 
considered,  736,  note 
Alia9>  166 

Almanacks,  when  evidence,  SIO 
Allegiance,  oath  of,  38 
Allegations  in  indictments,  105 
in  informations,  109 
Alternative  punishment,  the  effect  of  on  evidence,  6SS 

ditto  on  convictions,  707 
Animus  furandi,  constituting  larceny,  136 
Appeals,  581 

privilege  of,  583 

steps  necessary  to  be  taken  for,  585 

limits  assigned  to,  587 

conditions  imposed,  539 

against  orders  for  the  removal  of  the  poor,  611 

against  appointment  of  overseers  of  ditto,  616 

against  poor  rates,  618 

proceed! op  in  arguing  appeal  against  poor  rate,  654 

against  order  of  justices  on  pawnbrokers'  act,  656 

against  ditto  respecting  the  diverting  of  a  highway,  658,  nH* 

against  ditto  respecting  seizore  of  goods,  668 

excluded  or  omitted  by  statute,  695 

excluded  by  inference,  707 
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Appeabf  notices  of,  modern  determinations  respecting,  708 

course  of  proceeding  in  the  hearing  of  before  justices,  700 
ditto  before  commissioaers  of  excise,  710 
dismissed  for  informalityi  713 
adjournment  of,  ibid, 
precedents  of,  715 
Apprentices,  3 

cruel  treatment  of,  841 
complaints  of  to  session,  488 
discbarge  of  by  sessions,  ibid, 
ditto  by  other  means,  555 
Apprenticeship,  settlement  by,  545 

particulars  respecting  the  contract,  546 
stamps  requisite  for,  548 
residence  necessary  to  obtain  a  settlement,  551 
assignment  of,  554 
Arraignment,  162 
Array,  challenge  to,  170 
Arrest,  persons  protected  from  in  civil  actions  coming  to  attend  sessions,  80 

escaping  from,  314,  note 
Articles  of  the  peace,  500 

for  what  time  may  be  required,  501 
exhibited  before  sessions,  503 
when  to  be  granted,  or  refused,  505 
when  respited  and  how  discharged,  507 
Asportation,  131 
Assaults,  184 

precedents  of  indictments  for,  831 

on  persons  in  the  execution  of  public  duties,  840 

with  intents  to  commit  other  offences,  848 

nice  points  of  discrimination  to  be  attended  to  respecting 

statutable  ones,  243,  notes 
and  cutting  garments,  :^44 
Attorneys,  83 

privileges  and  disabilities,  84 
demands  upon  their  clients,  87 
not  to  be  called  on  for  evidence,  804 
guilty  of  certain  offences,  how  to  be  dealt  with,  849,  noU 
Auctioneer,  sielling  withont  a  license,  737 

observations  on  the  si atu(r<!  respecting,  738^  nots 
Averments  in  indictments  generally,  175 
in  a  particular  case,  337 

Bail,  personating,  245  ^ 

Bakers,  convictions  of  for  certain  offences,  7S9 

Bank-notes  stealing  of,  310,  note 

Barretry,  249 

Barristers,  their  privileges,  83 

Bastards,  orders  by  petty  session  for  maintenance  of,  3 

indictment  for  disobedience  of  such  orders,  250 

order  by  quarter  session  for  maintenance  of,  489 

ulterior  proceedings  respecting,  491 

observations  on  49  Geo.  3.  c.  68.  respecting,  494,    m«ie 

appeal,  by  49  Gi>n.  3.  496 

deserted  by  their  parents,  499 

form  of  order  respecting,  718 

Bastardy,  3 

evidence  of  by  the  mothers,  497 

proceedings  in  appeals  against  orders  of,  498 

groundn  for  resisting  orders  of,  496 

mother's  testimony,  how  far  admissible  evidence  of,  497 

order  of  proceeding  in  appeals  respecting,  498 
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proTisions  refpecting,  518 
Beocb-warraoC,  fi08 
Benefit  societies,  5 

impositions  oo,  349 

officers  of,  indictable  fornuU-practices,  456 
regulations  of  by  last  sCatate,  ihd»  nets 
Bread,  setting  assize  of,  4 

statutes  relative  to,  739 
Bridges,  repair  of,  4 
Burning  a  bouse  by  negligence,  4 
Buttons,  false  mark  on,  4 
Bowery,'  assault  with  intent  to  commit,  364 

solicitation  to  commit,  474 
Buttons,  conviction  for  wearing  made  of  clotb^  79S 

Caption  of  an  indictment,  163 
Carrieis,  exceeding  rate  of  wages,  4 
Case,  special,  838 
Certificate,  of  conformity,  35 

of  gaoler  to  Micb.  quarter  sessions,  60 

of  justices  respecting  the  repair  of  roads,  106 

of  paupers^  601 

their  operation  upon  settlements,  605 

^  ...        .    oywtices  respecting  the  difcrting  I  highway,  668 
Certiorari,  835 

its  eflTect,  836 
how  obtained,  837 
Chairman  of  session,  95 

his  charge,  <Mtf. 
Challenges  of  jurors,  179 
causes  of,  180 
when  to  be  made,  188 
how  to  be  tried,  183 
to  fight,  how  prosecuted,  855 
Cheats,  126 

indictments  for  at  common  law,  861 
on  statutes,  863 

recent  determinations  respecting,  86^  fio<< 
Church-rate,  4 

Claim  of  right  negativet  chaise  of  larceny,  137 
Clerks,  private,  of  justices,  37 
Clerk  of  the  Peace,  47 

may  appoint  a  deputy,  iUd, 
appointment  of,  iMd, 
has  an  estate  for  life  in  his  office,  48 
bis  office  and  duties,  iUd, 
his  fees,  50 
offences  of,  51 
Coaches,  pablic,  offences  respecting,  743 
Coin,  uttering  counterfeit,  343 
Combination  among  worlunen,  880 

conviction  for,  798 
Commission  of  the  peace,  85 
Commitments,  distinctions  between  those  for  trial,  and  those  in  ezeentioD, 

516,  noU 
Compounding  felony,  875 

other  suits,  878 

statute  respecting,  does  not  ej^eiid  to  informationi  before 
justices,  8']'6,  note 
Compromising  assaults,  160 
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Conclatloii  of  iadictmeotiy  176 

Coafemoos  SOT 

to  be  TolonCary,  808 
bow  to  be  stated  Id  cooTictlons,  604 
Cooiei,  indictment  for  ttcaliog,  S77 

Coofoiracy  explained,  219  ^        .    ^  . 

the  Ihc4  of,  BMd  aoC  bo  proved,  bot  nay  be  fiBferred,  aWL 
to  procofie  a  Mooy  to  bit  coiamitted,  )M 
to  clwffe  penons  with  oflenccf,  998 
among  workmen  against  their  mattcfliy  oonvictioA  for,  798 
CoMtables,  neglect  of  doty,  4 

their  dnty  at  sessions,  60 
oaths  of  high  eonstable,  68 
ditto  of  petty,  ikid, 
annual  oath,  63 
fees  of,  64 
discharge  of,  65 
may  appoint  a  deputy,  iUdL 
must  return  lists  of  jurors,  60 
refusing  to  serve  the  olBce  of,  434 
neglecting  to  pass  vagrants,  520 
Conbtrnctive  felonies,  140 
Contempts,  48 

Contumacy,  77  •  .,,-»- 

Conversion  of  property  necessary  to  constitute  larceay,  138 
Convictions,  dUTereuce  between  and  ofden,  598 

ingredienU  in,  generally  considered,  670 
evidence  in,  to  be  particularly  set  out,  68S 
to  be  returned  to  sessions,  694 
neglecting  to  make  return,  695 
copy  of,  demandable^  ibid, 
erroneous  one,  not  to  be  enforced,  698 
may  be  amended,  697 

general  example  of  a  common  law  conviction,  iUd^ 
form  of,  prescribed  by  statutes,  699 
blanks  left  to  be  filled  up,  708 
words  of  surplusage  in,  703 
certain  directions  to  be  complied  with  in,  705 
titles  of  statutes  to  be  set  forth  in,  700 
mitigation  of  penalties,  how  to  be  expressed,  iMd. 
alternative  punishments,  how  to  be  awarded,  707 
appeal  from,  taken  away  by  referwice,  iftid. 
proceedings  at  the  hearing  of,  709. 
evidence  on,  before  justices,  709 
ditto  before  commissioners  of  euise,  710 
Convicts  to  be  conveyed  by  passes,  229 
Copies,  when  admissible  In  trials  of  oCenees,  192 

of  convictions  demaadable  by  defendants,  605 
Coroner,  his  appointment  and  oifice,  58 
his  fess,  53 

his  view  of  the  body,  56 
cannot  delegate  his  authority,  57 
-    misbehaviour  of,  58 

indictment  against  for  extortion,  443 
Costs  in  presentments,  107 
in  informations,  109 

in  appeals  against  removal  of  paupers,  613 
in  ditto  against  poor-rates,  617         ^       ,  ,  .  ^.,  ,„,j|    t^a 
cannot  be  given  unless  appeal  entered  «»J^^«*f™f**'  "t"  .. 
of  proceedings  before  a  jury  respecting  making  highwayi,  »,  tmn 
part  of  judgment  in  convictions,  603 


OEMERAL  INDEX*  WS 

Cotti  when  to  be  dcdacted  o«t  pf  penalty,  694 
reference  respecting  by  sessions,  712 
in  appeals  respecting  parish  apprentices,  7W,  f|«l« 
in  ditto  respecting  bastards,  721,  notet 
in  ditto  respecting  distresses,  726,  noiet 
in  ditto  respecting  gaming  in  alehouses,  7S5»  noU 
in  ditto  respecting  selling  ale  without  licence,  18f,  no<f 
in  ditto  respecting  bread,  748,  n9te 
in  ditto  respecting  coaches,  742,  ««te 
in  ditto  respecting  isb,  751,  noto 
in  ditto  respecting  prohibited  games,  77S»  nole 
in  ditto  respecting  hawkers,  781,  noU 
in  ditto  respectiai;  overseers'  acconotsy  788,  noit. 
Cotton  mills,  4 
Coonsel  for  prisoners,  185 

how  far  court  bound  to  perform  the  office  o§^  126- 
Counterfeiting,  337 

uttering  money  that  is  counterfeit,  343 
halting  in  possession  with  intent  to  utter,  347 
Countermand  of  notice,  117 
Cryer  of  court,  113 
Custoi  rotulorum,  24 

appointment  of,  25 
duty  of,  ihid. 

Dead  bodies,  stealing,  360 

preventing  tbe  burial  of,  361 
Dedimus  potestatem,  writ  of,  31 
Default  of  witness  called  on  recognizance,  206 
Depositions,  211 

Discharge  from  a  recognizance  of  a  putative  father,  by  death  of  a  mo- 
ther, 401 
from  ditto  for  keeping  the  peace,  503 
Disorderly  house,  363 
Dissenters,  93 

places  of  worship  of^  94  <• 

oaths  of,  ibid. 
Distresi  for  rent,  5 

orders  of  justices  respecting,  722 
Dogs,  5. 

Emancipation  of  children,  544 
Embezzlement,  statutes  agalo^t,  148 

what  appointments  they  extend  to,  149 
observations  on  them,  307 
what  servants  are  designated  by,  307 
indictments  against,  ibid, 
statute  of,  does  not  extend' to  women,  ibid. 
Engrossing,  336 

Entry,  forcible  and  detainer,  333 
Escape,  explanation  of,  314 

statutable  explanation  of,  315 
indictment  for,  ibid, 
assisting  a  person  to,  from  gaol,  823 
coostruction  of  the  statute  respecting,  324,  nefs 
of  goods  detained  for  costs,  328 
Eftate,  what  confers  a  settlement,  590 

depends  on  the  consideration  paid,  598 
fiitrcat,  73 

consequences  of,  206 
explanation  of,  876 
Evidence,  law  of,  187 
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ETidence,  applied  to  different  parte  of  an  indictment,  188 

best  to  be  produced,  101 

secondary,  192 

two  diTisions  of,  193 

written  or  docnmentary,  907 

•tamps  when  necessary,  214 

parol,  215 

hearsay,  216 

to  be  summed  up  by  clialmian,  21 T 

of  motlier  of  a  bastard  dyin^  before  oi^er,  499 

to  be  stated  to  convictions,  682 
Exception  to  an  indictment,  98 

in  a  conviction,  liow  to  be  negatived,  678 
Excise  and  customs,  6 
Exemption,  wliat  in  a  conviction,  678 

aeed  not  be  negatived,  6T9 
Expences  of  witnesses  on  trials,  206 
of  conveying  vagrants,  520 

of  appeals  to  orders  respecting  apprentices,  7l6.fi4fe« 
Extortion,  definition  of,  55 

pnnisfiment  of  in  certain  officers,  Hid. 
justices  liave  cognizance  of,  56 

of  ttie  indictment,  57 

by  a  gaoler,  445 

by  a  toll-keeper,  447 

by  a  constable,  448 

Facts  to  be  charged  in  indictments,  187 

niceties  to  be  observed  in  some,  on  statutes,  244,  nofes 
Fees  of  clerk  of  the  peace,  50 
of  private  clerks,  S7 

tables  of,  to  be  rectified  by  judges  of  assizes,  38 
and  hong  up  in  session's  bouse,  ibid. 
how  to  be  confirmed  in  Middlesex,  39 
of  coroners,  53 
of  constables,  64 
of  ofiicers  of  court,  86 
Felony,  definition  of,  129 
Figures  not  admissible  in  indiotmento,  175 
Fines,  39 

on  masters  of  discharged  apprentices,  716 
Fire  arms,  5 
Fish  stealing,  indictments  for,  374 

conviction  for,  751 
Flight,  185 
Forcible  entry,  332 

detainer,  333 
Forestalling,  explanation  of,  334 
Forfeitures,  39 
Forgery,  337 

soliciting  one  to  engrave  a  plate  for  the  purpose  of,  ibid.  Mie 
Form  of  an  indictment,  164 
of  a  conviction,  697 
distinguished  from  substance,  654 
Fortune-tellers,  519 

convictions  of,  819 
Frauds,  126  ' 
l^iendly  societies,  5 

indictment  for  disobeying  order  of  justices  respectJi|,949 
oliservations  respecting,  ibid,  notes 
officers  of,  indictment  for  misconduct,  486 
prder  of  justices  respecting,  final,  731,  notss 
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Game,  conTictions  respecCiBf ,  750 

Gamesy  tulawfal,  conviction  for  playing,4f69 

under  vagrant  act,  810 
Claming,  769 

observations  on  the  statutes  respecting,  71,  notes 
Gaolers,  58 

their  duties  at  session*,  59 

respecting  passing  of  vagrants,  519 
General  sessions,  15 

Grievances,  commencement  of,  how  to  be  reclconed  in  statutes  giving  ap- 
peals, 528 
in  inclosure  acts,  533 
Gypsies,  512 

Habeas  corpus,  205 

Hawkers  and  pedlars,  convictions  for  selling  without  licence,  &c.,  779 

statutes  respecting,  781,  noUt 
Hearsay  evidrnce,  216 
Herald*s  books,  211 
Highways,  5 

presentments  of,  100  ' 
indictments  of,  415 

proceedings  respecting  the  diverting,  ftc,  657 
toll  keeper,  conviction  of,  for  misbehaviour,  784 
Surveyor  of,  conviction  of,   for  not  delivering  over  his  ac- 
counts, 786 
Hiring  and  service,  557 

different  kinds  of  hiring,  559 
service  under  the  hiring,  565 
discontinuances,  how  to  be  interpreted,  573 
History,  general,  how  far  evidence,  209 

Idle  and  disorderly  persons,  511 

n^lecting  to  provide  for  their  families,  512 
threatening  so  to  leave  them,  513 
conviction  of,  806 
Incorrigible  rogues,  514 

power  of  the  sessions  over,  516 
passing  to  places  of  settlement,  519 
convictions  of,  826 
Indecencies,  what  comprized  under  that  title,  851 
in  breaking  the  sabbath,  &c.,  352 
in  disturbing  Divine  service,  354 
in  libelling  the  king,  &c.,  855 
in  libelling  justices,  &c.,  359 
in  preventing  a  btfrial,  361 
in  keeping  disorderly  house,  &e.,  363 
in  exposing  naked  person,  &c.,  364 
in  publishing  obscene  prints,  &c.,  366 
Indemnity,  act  of,  35 

of  justices,  39 
Indictment,  constituent  parts  of,  163 
requisites  in,  l64 
general  charge  in,  174 
how  supported  by  evidence,  187 
evidence, description  of,  necessary  to,  191 
instances  of  nice  discrimination  in  some  iDdictmeats  on  sta- 
tutes, 244,  notes 
Informations,  106 
Innuendo,  explanation  of,  356,  nois 
Inscriptions  on  monnmentS|  dec,  21 1 

2 
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InteDtion  constitntcs  ihe  offaoc^  of  lareeQy,  135 

Interest,  good  general  canse  of  objection  to  a  witBOt,  191 

how  qualified  oo  indictmenta  for  ofeoccty  199 

how  ia  conYictions,  683 

Joint  Offences,  indictment  for,  17T 

conviction  for,  689 
Judgment,  arrest  of,  882 

atyoumment  of,  iiid. 
different  kinds  and  degrees,  884 
necessary  to  be  stated  in  convictions,  687* 
an  entire  thing  in  couvictions«  703 
of  sessions  on  convictions,  711 
may  be  altered  during  the  sessions,  838 
Jurisdiction  of  session,  1 
Juriep,  bow  returned,  66 
reformed,  184 
sworn,  iHd, 
Jurors,  65 

qualifications  of,  generally,  70 

in  county  uf  York,  Hid. 

fined  for  neglecting  to  appear,  71 

exemptions  from  serving  as,  iHd, 

not  withdrawn  In  criminal  cases,  819 

punishable  for  contempU,  280 
Jai7>  grand,  65 

how  returned,  67 
petty,  ibid, 
how  returned,  68 
their  duty,  97 

not  to  separate  before  verdict  given,  ;217 
cannot  be  discharged  but  by  consent,  219 
Justices,  In  session,  25 

of  quorum,  87 

qualification  of,  88 

oath  of,  29 

penalty,  SO 

exceptions,  31 

decisions  of,  iHd, 

ofiice,  oath  of,  ibid. 

allegiance,  oath  of,  38 

prohibitions  against  acting  as,  36 

discharge  of,  ibid. 

wages  of,  37 

not  punishable  for  errors  In  judgment,  49 

how  protected,  41 
'  power  of  imprisonment  for  contempt  of,  48 

exceeding  their  authority,  448 

King,  death  of,  supersedes  commissions,  86 

King's  Bench  have  a  visitational  jurisdiction  over  inferior  couits,  616 

l^arceny,  definition  of,  130 

ingredients  to  constitute,  131 

difference  between,  i^nd  fraud,  140 

by  statute,  144 

In  stealing  lead,  &p.,  145 

ditto  black  Kad,  148 

by  embezzlement,  iMif. 

by  collectors,  receivers,  &c*|  149 

from  the  person,  158 
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Larceny,  from  bleach  grouads,  1^ 

iqlent  to  coiomit,  i^  ^ 

accessaries  to,  154 
indictments  for,  368 
Lead  J  stealing,  \4& 

black  ditto,  148 

indictments  for,  370 

difficulties  in  laying  the  property,  371,  noU 

summary  couTiction  for  stealing,  SOS 
Lewdness,  351 
Libel  on  the  king,  354 

on  the  constitution,  357 

on  private  individuals,  879 

on  a  coroner,  383 

on  church- wardens,  388  .  / 

on  a  person  deceased,  389 
London  and  Middlesex,  sessions  for,  18 
Lord*8  Day,  conviction  for  exercising  calling  on,  789 
Lottery,  dealing  in  tickets  of,  513 

gaming  by,  776 
Lnnaticks,  5 

Maintenance  of  paupers  awarded  by  sessions  on  appeal,  614 

bow  said,  856 
Manner  of  committing  offences,  laid  in  indictmentSp  173 
Maps,  when  evidence,  210 
Marriage,  settlement  by,  574 
'  acts  respecting,  575 

solemnization  of,  under  various  circamstances,  ibid, 
Middlesex,  sessions  for,   18 
Mines,  what,  liable  to  be  rated,  641 
Miideineaiiory  definition  of,  121 
examples  of,   123 

cases  in  which  doubU  have  existed,  126 
costo  on  prosecution  of,  not  to  be  paifil  by  county  treasurer, 
854 
Misnomer,   160 
Mitigation  of  penalties,  706 

how  to  be  stated  in  convictions,  ibid. 

Mystery,  meaning  of,  167 

Name,  in  indictments,  165 
in  convictions,  674 
Naval  Stores,  conviction  for  having  in  possession  without  certi^catf ,  799 

Navy  Returns,  211 

Next  Sessions,  what  meant  thereby,  525 

further  explanation  of,  535 
Non-access  of  a  husband,  how  proved,  497 

effect  of,  to  bastardize  issue,  498 
Noticeofspecial  sessions,  12 

of  trying  traverse,  113 

of  countermand,  118 

of  aright  of  appeal  to  be  given  by  justice  on  conviction,    in  some 
cases,  525 

of  trying  appeals,  539 

of  appe^  against  a  poor  rate,  618 

of  turning,  or  stopping  up  a  highway,  665. 

of  appeals  from  convictions,  706 

of  appeals  from  orders  respecting  apprentices,  717,  U0t0 

of  appeals  from  orders  of  bastardy,  720 

not  to  be  heard  without  previous  recognizance  and  00(1^9  721,  nofs 
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Notice  of  application  for  a  eertiorariy  843 

Naiaancei,  all    that    prodace  iojory  to  the  rabject  rcoeraUy.    iadict- 
able,.  126 

iDdlctmenti  for*  390 

generally  divisible  into  two  beads,  391 ,  noU 

nuisances  of  commission^  392 

ditto  of  omission,  415 

Oaths, 

of  allegiance,  32 
of  saprrmacy,  iHd» 
of  ahj oration,  ibid* 

of  office  to  be  taken  before  sessions,  91 
of  constables,  (>4 
of  papists,  92 
of  dissenting  ministers,  94 
of  jurors,  95 

jnstices  right  to  administer  when  they  have  jaritdictiaa  to  lefj 
penalties,  &c.  759,  note 
Offences,  cognizable  by  sessions,  ISO 
at  common  law,  121 
examples  of,  124 
by  statute,  125 

effect  of  sutotes  on,  at  common  law,  126 
both  at  common  law,  and  also  by  statute,  176 
how  described  in  iodictmenis,  193 
how  in  convictions,  675 
Offices,  what  kinds  of,  confer  settlements,  588 

offences  committed  by  virtue  of,  812,  note 
Officen,  what  exempt  from  service  on  juries,  71 
n%g)ectioi:  or  omitting  their  duty,  434 

what  meant   by,  in  prosecutions,   to  entitle  to  cotti  on  fenMival 
by  certiorari,  851 
Orders  of  Justices,  difference  between  and  convictions,  528 

respecting  the  pc»or  generally,  540 
on  other  subjects,  655 
examples  of  (relating  to  highways),  659 
ditto  (removal  of  paupers),  666 
ditto  (seizure  of  goods),  668 
precedenu  of,  on  several  subjects,  715 
evidence,  opinions  respecting  the  necessity  of  setting 

out  in,  in  cases  of  distress  for  rent,  782,  note 
suspension  of,  respecting  removal  of  paopcrs,  869 
Outlawry,  861  »       r        b  *— r 

effects  of,  862 

authority  of  justices  respecting,  863 
removal  of,  864 
Overseers  of  the  Poor,  6 

refusing  to  serve  the  office,  437 
appointment  of,  616 
appeal  against,  iMdL 
Oyer  and  terminer,  88 

Panels,  178 

Paper,  records  ought  not  to  be  on,  802 
Papists,  t^eir  oath,.92 
Parchment,  records  ought  to  be  on,  809 
Pardon,  864 

Parishioners  witnesses,  801 
Parol  evidence,  193 
contract,  547 
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Parol  evidence  of  contract,  556 
Pasief,  519 

vagraots,  how  conveyed  by,  ibid. 
convicti,  ditto,  580 
Paopen,  see  thlea  Poor,  Settlement,  Vagrants 
Pawnbrokers,  acts  respecting,  655 

conviction  of,  for  taking  more  than  legal  interest,  800 
different  modes  of  punishing  for  offences,  81 1,  noU 
Peace,  recognizances  for  keeping  the,  500 
articles  of,  exhibiting,  503 
for  what  canse  granted,  504 
for  what  refused,  505 
recognizance  for,  bow  discharged,  40T 
respited  and  forfeited,  509 
Penalties  generally,  S9 

on  justices  acting  without  qoalification,  SO 
incurred  on  convictions,  689 
application  of,  t'M. 
must  be  precisely  adjudicated,  690 
on  an  erroneous  conviction  not  to  be  enforced,  696 
Perjury,  423 

subornation  of,  430 
Person  in  indictments,  178 
in  convictions,  6r4 
Personal  property,  liable  to  be  rated  to  the  poor,  645 
Petit  session,  8 

Place  necessary  to  be  alleged  in  indictments,  171 
of  appeal  to  convictions,  &c.  586  ^ 
in  convictions,  678 
Players,  6 

punishable  as  vagrants,  518         ,  * 

Pleaders,  81 

of  their  own  causes,  88 
Polygamy,  576 
Poor,  6 

settlement  of,  540 
rates  for  relief  of,  617 
appeal  against,  ibid, 
can  only  be  made  for  that  purpose,  681 
Precepts  for  special  sessions,  8 

for  ditto  general  ditto,  81 
Presentments,  101 
Prisoners  to  be  assisted  by  counsel,  185 

how  far  by  the  coart,  186 
Prifileges  of  suitors,  80 
of  barristers,  83 
of  attorneys,  84 
of  justices,  808 
Proclamations,  209 
Property,  what  to  constitute  larceny,  138 

what  necessary  to  qualify  a  justice,  88 
Prosecution,  costs  of,  in  felony,  how  to  be  paid,  858 
Prosecutor  appearing  on  trial,  1 13 

.  not  to  be  found, 1 14 
Public  officers,  libels  against,  388 

refusing  to  accept  office,  434 
refusing  to  take  oaths,  435 
neglecting  their  duty,  439 
exceeding  their  authority,  448 
l^ubticansy  laws  relative  to,  731 
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Qualification  of  a  jastice,  88 

oatb  of,  20 

need  not  be  taken  twice  ta  OM  Kii^are%ii,  5S 
Quarter  sessions^  17 

mode  of  summoning,  21 
Qttoruniyjuitices  of  the,  17 

Rape,  assault  with  intent  to  commit,  242 
Rate  for  relief  of  poor,  617 

appeal  a|;at list,  618 
what  property  liablc'to,  624 
amending  and  quashing,  619 
can  only  be  made  for  relief  of  ^or^  tt4 
criteria  for  making,  623 

mode  of  proceeding  in  arg«iiig  aa  appeal  igUMt, 
654 
Receifen,  155 

indictments  against,  461 
observations  on  statates  respecting,  468,  mate 
Recital  of  a  statute,  176 
Recognizances,  73 

how  attested,  74 
to  be  certified,  ibid, 
compliance  with  form  of,  206 
respited,  509 
forfeited,  510 

releasing.  King's  power  of,  865 
Record  of  traverse,  119 
Reference  of  courts  of  sessions  to  individuals,  712 

to  judge  of  assize,  832 
Registers,*  evidence,  211 
Regrating,  336 
Relief  of  paupers,  610 
Removals  of  the  poor,  61 1 

remedy  by  appeal  to  those  aggrieved  by,  612 
Renting  a  tenement,  settlement  by,  579 

the  contract  itself  considered^  581 
resideiKce  under  it,  582 
Resctie,  314 

of  goods  distrained,  329     * 
of  cattle,  330 
Restitution,  n  rit  of,  233,  note 
Return  to  writ  of  certiorari,  845 
Riots,  routs,  and  unlawful  assemblies,  465 

distinctions  characterislic  of  racb,4fi9 
Rogues  and  vagabonds,  512 

convictions  of^  808 

Sacrament,  receiving,  necessary  to  qualify  for  acting  as  a  justice,  34 

Scilicet,  use  of,  170 

Sentence,  223 

Servants,  6 

Sfssions,  difierent  descriptions  of,  1 

petty,  2 

business  of,  3 

special,  7 

precepts  for  summoning,  8 

notice  necessary,  13 

general,  15 

how  convened,  ibid, 

bow  discharged,  ibid. 
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flettldm,  quarterly  y  17 

descriptioo  of,  ihid. 
Juriadtctiou  of,  18 
coDilooancr  of,  19 
adjournment  of,  80 
precept  for  summoning,  Hid, 
attendance  upon,  84 

division  of  the  court  by  virtue  of  59  Geo.  S.  c.  88,  100 
what  is  the  civil  business  of,  488 
Settlements  of  the  poor,  640 
by  birth,  541 

derivation  from  parents,  542 
accpiirrd,  544 
by  apprenticeships,  545 
by  hiring  and  service,  557 
by  marriage,  574 
by  renting  a  tenement,  579 
by  serving  an  office,  588 
by  occupying  an  estate,  590 
by  certificate,  601 
by  relief  of  the  pauper,  610 
flheriir,  bow  appointed,  44 

bis  duty  respecting  sessions,  45 
how  punishable  by  justices,  46 
cannot  sell  offices,  ihid. 
cannot  return  his  officers  on  inqoests,  iUdm 
fans  the  custody  of  the  county  goal,  ihid. 

to  return  jurors,  de  circnouitantiliusy  where  there  Ss  a  deflcicney 
of  those  summoned,  78 
Ships,  how  rateable  to  the  poor,  649 
Solicitations  to  commit  offences,  473 

to  embezzle,  iMiL  • 

to  commit  other  immoralities,  474 
to  make  a  riot,  477 
of  artificers  to  leave  the  kingdom,  479 
of  soldiers  to  mutiny,  488 
Special  case,  838 
session,  7 
Spiritual  court. 

Statutes,  effect  of  on  common  law  offences,  185 
wrong  recital  of,  in  indictments,  170 
given  in  evidence,  809 
Style  of  sessions,  83 
Subpoena,  77 

form  of,  78 
Suits,  how  prosecuted  at  sessions,  78 
Suitors  of  the  court  of  session  of  the  peace,  78 

largely  protected,  80 
Summons,  to  be  stated  in  a  conviction,  680 
Supremacy,  oath  of,  S3 
Surplusage  words  in  indictments,  165 

in  convictions,  703 
what  words  so  considered,  704* 

Suspension  of  orders  of  removal,  614 

costs  and  charges  on,  856 
suspension  taken  off,  859 

Table  of  fees  of  clerks  of  the  peace,  50 
Technical  expressions  in  indictments,  164 

in  convictions,  705 
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TeoenienC,  definition  of,  579 
TermtoaCion  of  sessioos,  831 
Termious  a  quo  io  appeals  to  convictions,  587 

ad  quem,  ibid. 
Terrars,  911 

Teste  iu  precept  for  summoning  sessions,  IS 
Time  laid  in  indictments,  176  ^ 

In  convictions,  672 
Tolls,  how  far  liable  to  rates,  630 
Transubstantiation,  declaration  against,  34 
Transportation,  226 

voluntary,  ibid, 
as  a  commutation,  ibid* 
for  offences  excluded  clergy,  227 
Traverses,  110 

notice  of,  123 
countermand  of,  118 
record  of,  119 

alteration  of  the  law  respecting,  483 
Trespass,  122 
Trials  of  prisoners,  159 

postponement  of,  119 

prevention  of,  by  compromise  in  some  cases,  160 

proceedings  in,  178 

Uttering  counterfeit  money,  34^ 

Vagraata,  6 

disposition  of,  511 
several  descriptions  of,  lAtcf. 
.power  of  sessions  over,  516 
manner  of  passing,  519 
convictions  of,  80is 
Value,  to  be  laid  in  indictment  for  larceny,  175 
Verdict,  219 

special,  ibid, 
how  to  be  found,  220 
recorded,  221 
Verdnrers  exempt  from  being  jurors,  71' 
Vessels,  when  rateable  to  the  poor,  649 
where  rateable,  651 

Wages  of  justices,  37 
Warrant,  76 

not  always  to  be  granted  in  order  to  bring  offenders  before  ses- 
sion previous  to  indictment,  75 
from  the  bench,  508 
Watch-maker,  conviction  of,  for  embezzlement  of  works,  80S 
Weights  and  measures,  6 
Witnesses,  76, 

how  compelled  to  attend  sessions,  ibid. 

in  person,  78 

number,  quality,  &c.  in  criminal  prosecutions,  194 

verdict  of,  196 

cannot  impeach  themselves,  197 

having  an  interest,  198 

husband  and  wife,  200 

parishioners,  &c.  201 

accomplices,  203 

attorneys  of  parties,  204 

obligations  of,  to  attend,  205 

pauper,  212 
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Witncflfleiy  soldien,  «1« 

priioners,  813  «in      ..#- 

on  convictions,  and  appeals  from  them,  710,  noU 

Wool,  7 

Wreck,  7 

Wntten  evidence,  207  ,    .        „na 

Wrong  recital,  of  statutes  in  convictions,  70* 

Yorkshire,  jnrors  in,  70 
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AvpiDAviT  of  notice  for  trial  of  travene,  1 13 
of  abscDce  of  prnsecator,  1 14 
of  absence  of  w  itness,  1 1 5 
of  ditto  by  a  medical  person,  116 
in  support  of  application  for  a  certiorari,  838 
Alehouses,  conviction  of  a  publican  for  soffenng  ^ippliogy  in  731 

ditto  for  suffering  gamiof,  734 
ditto  for  selling  ale  wilhont  licence^  736 
Apprentices,  cognizable  by  sessions,  488 

order  for  the  discharge  of  one,  by,  on  complainC  of  tke 

master,  715 
order  for  discbarge  of  a  parish  apprentice  on  his  complaiat 

against  his  master,  716 
order  for  the  continuance  of  one  with  the  representatiTe  of 
the  master,  717 
Assault,  232 

indictment  for,  and  beating  out  an  eye,  233 
and  false  imprisonment,  ibid, 
on  a  woman  pregnant  with  child,  S24 
attended  with  a  challenge,  235 
and  forcibly  taking  a  gun  away  from  the  per- 
son, 236 
and  encouraging  a  dog  to  bite,  237 
and  horsewhipping  the  person,  ibidm 
and  driving  a  stage  coach  against  the  chaise  of  s 

traveller,  238 
and  overturning  a  carriage,  839 
on  a  collector  of  tolls,  240 
on  a  constable,  ibid.  ^ 
on  a  gamekeeper,  ibid, 
and  ill  treating  an  apprentice,  241 
with  intent  to  ravish,  242 
with  intent  to  commit  sodomy,  243 
with  intent  to  rob,  ibid, 
and  cutting  garments,  244 
Auctioneer,  conviction  of,  for  selling  without  licence,  737 

Bail,  indictment  for  personating  before  a  commissioner,  245 
Barretry,  indictment  for,  249 

Bastards,  indictment  of  an  overseer  for  disobedience  of  order  of  jostica 
respecting  the  maintenance  of,  250 

of  father  of  child  for  ditto,  252 

order  of  filiation  and  maintenance,  .718 
Bread,  conviction  for  having  ingredients  to  adulterate,  739 
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liread,  for  selling  short  Height,  740 


Certiorari,  affidavit  in  support  of,  838 

Dotlceof  application  of,  843 
writ  of,  844 
.  return  to,  847 
Challenge,  iodlctment  for  sending  a  written,  S55 
for  ditto  inclosed  in  a  letter,  ibid. 
for  ditto  and  posting  on  refusal  to  accept,  t25(i 
for  being  the  carrier  of  a,  9bl 
for  personally  offering,  258 
for  provoking  another  to  give  by  a  letter,  259 
for  ditto  by  opprobrious  language,  260 
Cheating,  indictment  for,  in  way  of  trade  at  common  law,  261 
by  counterfeiting  a  post-mark  on  a  letter,  262 
by  obtaining  goods  by  false  pretences,  263 
by  imposing  a    child  on  a  parish  as  one  having  a  settlement 

there,  204 
by  obtaining  goods  on  the  faith  of  an  order  for  money,  of  no 

value,  ibid, 
by  delivering  articles  different  from  those  selected  and  paid  for, 

and  thereby  fraudulently  obtaining  money,  267 
by  ottering  as  true  a  false  pass,  268 
by  pretending  not  to  be  an  apprentice,  and  thereby  obtaining 

enlisting  money  from  a  recruiting  serjeant,  269 
by  obtaining  allowance  from  the  box  of  a  beneflt  society  by  false 

pretences,  270 
by  delivery  of  a  false  ticket  as  a  porter,  and  thereby  pbtaining 

more  money  than  was  payable,  272 
by  obtaining  bills  of  exchange  under  pretence  of  getting  dis- 
counted, 27S 
Coach,  conviction  of  an  owner  of,  for  carrying  too  many  passengers,  743 
ditto  of  a  driver,  745 
ditto  of  ditto,  and  no  costs  given,  747 
ditto  of  owner,  driver  not  l^ing  known,  749 
Coin,  counterfeit,  uttering,  indictment  for,  343 
Compounding  felony,  indictment  for,  275 

ditto,  other  offences,  276 
Conspiracy,  common,  indictment  for,  279 

among  workmen  to  enhance  the  price  of  labour,  280 
among  ditto,  to  prevent  others  working,  281 
among  masters  against  journeymen,  283 
among  overseerb,   &c.   to  procure  the  marriage  of   a  pau- 
per, 284 
among  ditto,  to  compel  an  impotent  person  to  go  out  of  one 
parish  into  another,  in  order  to  become  chargeable  there- 
to, 289 
among  persons  for  removing  a  bastard  child  out  of  one  parish 

into  another,  in  order  to  leave  it  a  burthen  thereto,  2^ 
among  the  minister  and  officers  of  a  parish,  to  defraud  sufferers 

by  fire  of  money  collected  by  a  brief,  291 
among  persons  to  charge  another  with  being  a  receiver  of 

stolen  goods,  and  obtaining  money  thereby,  293 
among  persons  to  induce  others  to  commit  a  felony,  that  they 

might  obtain  a  reward  for  convicting  them,  295 
among  persons  to  commit  a  riot  and  demolish  some  premises, 

md, 
among  persons  to  accuse  one  of  being  the  father  of  a  bastard 

child,  &c.,  298 
among  persons  tu  accuse  one  of  utieuiptiug  to  commit  an   un- 
natural crime,  &c.,  299 
another  for  actually  rommittiug  it,  /vr.,  S(K) 
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Cooapincy,  amoD|;  penosi  to  charge  another  with  keeping  a  disorierlj 
housey  302 
among  pereom  for  persuading  a  woman  to  leave  lier  hnbairf 
and  to  rob  himi  804 
Conviction  at  common  law,  general  form  of,  607 

by  statnte,  701 

Diitreu,  order  of  jottices  on  account  of  fraudulent  removal  of  goodf,  (9 
avoid,  728 
ditto,  on  complaint  of  bailiff  ag^iost  persons  aMittiag,  725 

Embezzlement,  indictment  for,  by  a  clerk  in  a  banking-hoase,  307 

by  a  servant,  S09 
for  stealing  a  promissory  note,  Uid^ 
ditto  a  bill  of  exchange,  310 
by  a  broker  of  a  bill  delivered  to  be  dis- 
counted, ihid, 
by  a  surveyor  of  highways  of  materials  ob- 
tained for  the  roads,  318 
Escape  and  Rescue,  314 

indictment  against  a  constable  for  permitting  an  escape 

of  a  prisoner  committed  for  a  misdemeanor,  dU. 
ditto,  of  a  person  committed  for  rape,  317 
against  a  jaoler  for  escape  of  prisoner  committed  fsr 

robbery,  318 
ngainst  a  turnkey  for  a  like  offence,  919 
against  a  parish  night  constable  for  escape  fran  a 

watch-house,  and  compounding,  32f 
for  conveying  flies,   &c.    unto  a  person  to  assist  t 
'  prisoner  in  escaping,  323 

for  rescuing  a  prisoner  from  a  constable,  325 

for  rescuing  goods  distrained,  326 

for  ditto  and  assaulting  a  bailiff,  927 

for  ditto  after  fraudulent  removal,  329 

for  ditto  of  cattle  damage  feasant  before  bdng  io- 

pounded,  330 
for  ditto,  after  being  impounded,  331 

Fish,  conviction  for  taking  in  enclosed  ground,  751 
Fordble  entry  and  detainer,  332 

indictment  for  at  common  law,  A6f. 
ditto  on  the  statute,  334 
Forestalling,  indictment,  for  engrossing  and  regrating,  334 

for  forestalling  oxen,  ibid* 
for  engrossing  wheat,  330 
for  regrating,  Hid, 
Forging  and  Coonterfeiting,  337 

inciting  a  person  to  engrave  a  plate  for  tk 
purpose  of  forging  notes  of  a  foreign  bank, 
ihid, 
for  uttering  a  counterfeit  shilling,  343 
for  uttering  conn terfeit  shillingt  twice  within 

ten  days,  344 
for  uttering  counterfeit  half-crowm,  htTing 

another  in  possession,  345 
for  uttering  filed  guineas,  iMd. 
for   uttering  a  counterfeit  sixpence,  kni^ 

another  in  possession,  946 
for  having  counterfeit  m«>ney  in  possesion 

with  intent  to  utter,  947 
for  uttering  false  copper  at  a  lower  rate  tkao 
Its  denominated  valuey  iM, 
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Forcinc  and  CoonterfeitiDg,  for  buying  gol4  coin  at  more  iliaii  its  deii«ni. 
f'  ^  Dated  vaiae,  349 

Friendly  Societies,  iodictmeat  ai^ainst  stewards  of,  or  disobedience  of 
^  order  of  justices,  349 

order  for  readnission  of  a  meBil>er,  7S8 

Game   convictiop  for  iLilllng  witiiont  qoaliftcation,  deputation,  or  licence, 

*      766 
'  ditto  for  Iceeping  and  using  an  engine  for  ditto,  761 

ditto  for  keeping  a  iuicber  for  ditto,  764 
'  ditto  of  an  ionlLeeper  for  having  game  in  bis  possession,  766 

Gaming,  conviction  for,  by  playing  at  bowls,  769 
^  ditto  for  keeping  a  hazard  table,  772 

ditto  of  a  mountebank,  for  selling  plate  by  lottery,  776 
t 

llawkertwd  pedlars,  conviction  of.  Cor  selling  without  licence,  779 

ditto  by  statutable  form  50  Geo.  3.,  781 
Highways,  order  of  justices  for  diverting,  Ac.  657 
^  ordec  for  deteimiuiog  repairs  of,  664 

indictment  of  a  toll  keeper  on,  for  extortion,  447 
conviction  of  a  toll  kee|frr  on,  for  taking  toll  of  a  person  who 
'  had  paid,  784 

Indecencies,  351 

Indictment  for  keeping  open  shpp  on  the  Lord  s  Day,  352 

for  disturbing  a  minister  while  reading  Divine  service,  ibid. 
for  disturbing  a  disseutiog  congregation,  353 
for  a  libel  on  the  king,  354 
for  seditions  words  spoken  of  the  king^  356 
for  seditious  words  spoken  of  the  constitution,  357 
for  insulting  a  justice  in  the  (execution  of  his  duty,  359 
for  digging  up  a  dead  body,  &c.  361 
for  preventing  a  dead  body  being  buried,  ibid, 
'    for  keeping  a  bawdy-house,  362 
for  keeping  a  disorderly  house,  363 
for  assulting  with  intent  to  commit  sodomy,  364 
for  bathing  publicly,  near  a  public  road,  &c.  ibid, 
for  indecently  exposing  the  private  parts,  365 
for  selling,  &c.  a  scandalous  libel,  366 
for  exposing  to  sale  an  obscene  print,  367 

Indictments,  commencement  and  conclusion  of,  231 

Information  on  a  penal  statute,  form  of,  108 

Larceny,  268  .       ••.        ^i.j 

indictment  for,  by  stealing  a  small  quantity  of  hay,  toiii. 

by  milking  a  cow  and  stealing  the  milk,  269 
by  stealing  goods  of  diifcrrnt  owners,  270 
of  lead  affixed  to  a  house,  ibid, 
ditto  affixed  to  a  church,  ibid, 
by  killing  deer,  271 

by  stealing  fish  out  of  a  private  water,  274 
by  taking  oysters  from  a  fishery,  275 
by  taking  conies  from  a  private  warren,  277 
by  taking  linen  from  a  bleaching  ground,  278 
by  taking  shrubs  from  a  garden,  ibid, 
by  taking  from  the  person,  ibid. 
Libel  on  a  private  individual,  379 

by  letter,  accusing  of  theft,  350 

by  accusing  a  physician  of  ignorance,  drc.  381 

by  ditto  a  coroner  of  neglect  of  duty,  383 

by  hanging  a  person  in  effigy,  387  .  u  *      j    ooc 

by  charging  churchwardens  and  overseen  with  iraiM,  3»» 
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Libel  by  accosiog  a  deceased  lady  of  incootinence,  389 

Notice  of  trying  and  traverse,   1 13 
of  continaance  of  ditto,  116 
of  turning  and  stopping  a  highway,  665 
of  a  certiorari  being  moved  for,  842 

Nuigance,  indictment  for  placing  a  gate  across  a  highway,  390 

for  dragging  a  ditch  across  ditto,  39S 
for  erecting  a  building,  393 
for  opening  a  hole  in  a  street,  iMd. 
for  leaving  open  an  area,  S95 
for  exposing  raw  skins  near  a  highway,  996 
for  stopping  an  ancient  water  course,'  S97 
for  erecting  bridges  and  dams  across  a  stream,  ibid. 
for  diverting  a  water  course,  398 
for  cutting  a  banir,  and  deluging  a  roady  iW- 
for  laying  soil  in  a  street,  400 
for  shooting  dirt  in  a  footway,  401 
for  laying  dung  in  a  carriage  way  to  cfanrch,  ibU. 
for  letting  a  waggon  stand  in  a  street^  40S 
for  letting  off  Qre-works,  403 
for  trunk  making  in  a  street,  404 
for  keeping  a  house  for  cockfighting,  405 
for  keeping  a  gaming-house,  iHd* 
for  boiling  bullock's  blood  to  make  colours,  40 
for  boiling  tripe  and  offal,  408 
for  using  a  butcher's  shop  as  a  slaoghter>boiise,  iW 
for  laying  a  dung-heap  near  a  street,  400 
for  keeping  a  mastiff  unmuBzled,410 
for  keeping  bogs  near  a  street,  ibid, 
for  keeping  an  unruly  bull  in  a  field  through  which  a 

road  lay,  41 1 
for  exposing  a  child  with  the  smalUpox,  412 
for  the  non-repair  of  a  common  highway,  413 
ditto  of  a  road  by  statute,  414 
ditto  of  a  road  in  two  jurisdictions,  415 
ditto  of  a  road  reparable  by  custom,  416 
ditto  ofa  bridge,  417 

ditto  of  ditto  repairable  ratione  teDurie,418 
ditto  of  a  water-course  to  be  cleansed  by  a  corpora- 
tion, 419 

Orders  of  justices,  examples  of,  657 

precedents  of,  715 

Pauper,  order  for  removal  of,  666 

for  seizing  the  goods  of,  668 
Peace,  bench  warrant  for  breach  of,  609 
Perjury,  indictment  for,  on  an  information  before  a  magistrate,  423 

on  an  affidavit,  426 

oil  5  Eliz.  on  an  affidavit,  428 

subornation  of,  for  procuring  a  woman  to  swear  a  bastard  cbiid, 
430 

ditto  on  a  trial  where  prisoners  set  up  an  alibi,  432 
Precept,  for  summoning  special  session,  8 

for  licencing  ale-houses,  ibid, 

ditto  for  iippointing  overseers  of  highway?;  10 

ditto  for  appointing  overseers  of  ihe  poor,  1 1 

ditto  for  summoning  general  quarter  sessions,  21 
Presentment  by  a  just  ice  of  the  pca<^,  101 

of  a  highway  out  of  repair,  ibid, 
by  a  ground  survey,  103 
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Presf  ntment  of  a  bridge  out  of  repair,  ibid. 

Public  officers.  Indictment  against,  for  refusing  to  take  office,  434 

against  constables  for  refusing  to  take  the  oath. 

486 
against  overseer  refusing  to  serve,  4S7 
against  constable  for  neglecting  to  execute  a 

warrant,  438 
ditto  for  refbsiof  aid  and  assistance,  439 
against  head  borough  for  negligence,  441 
against  a  churchwarden  for  ditto,  448 
against  a  coroner  for  ditto,  443 
against  a  bailiif  for  oppression,  444 
against  a  gaoler  for  extortion,  445 
against  a  collector  of  taxes  for  ditto,  447 
against  a  justice  for  false  imprisonment,  448 
against  ditto  for  refusing  a  licence,  460 
against  a  surveyor  of  hi^ways  for  neglect,  46s 
against  stewards  of  a  frkqdly  society,  465 

Receivers,  Indictment  against,  principal  unknown,  461 

against  in  one  county,  principal  being  convicted  in 

another,  468 
against,  for  receiving  stolen  lead,  464 
Recognizance  to  prosecute,  73 

of  bail  for  appearance,  ibid, 
to  try  a  traverse,  11:8 
Return,  to  a  certiorari  by  a  court  of  session,  847 

to  ditto  by  a  single  justice,  848 
Rescue,  indictment  for,  from  a  constable,  385 

of  goods  distrained  for  rent  of  a  house,  386 
of  ditto  for  rent  of  a  lodging,  387 
of  ditto  for  fraudulent  removal,  389 
of  cattle  damage  feasant,  330 
of  cattle  out  of  a  pound,  331 
Riots,  routs,  and  unlawful  assemblies,  465 
Indictment  for  common  riot,  ibid, 
for  ditto  in  a  theatre,  469 
for  an  unlawful  assembly,  478 

Solicitations  to  commit  offences,  indictments  for,  473 

indictment  of  a  servant  to  embezxle  his  master's  goods,  ibid, 
of  an  apprentice  ditto,  ibid, 
of  a  youth  to  permit  sodomy,  474 
of  a  woman  to  commit  penury,  respecting  a  bas- 
tard child,   475 
of  a  witness  to  withold  evidence,  476 
of  prisoners  to  make  a  riot,  477 
of  an  artificer  to  leave  the  kingdom,  479 
of  soldier  to  mutiny,  488 

Traverse,  records  of,  1 1 9 

Warrant  by  a  justice,  76 

by  the  session,  508 


Writ  of  certiorari,  844 
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In  two  large  Volumes^  Bvo»  Price  2L  ii»  Boards, 

A 

PRACTICAL  EXPOSITION 

or 

THE  LAW 

BBLATIT*  TO 

THE  OFFICE  AJfD  DUTIES 

JUSTICE   OP   THE   PEACE, 

Continued  to  the  end  of  Trinity  Term,  52  George  III. 


II. 

In  one  large  Volumef  Svo.  Price  II.  Ss,  Boards, 

THB 

JUSTICE  LAW 

OF   THB 

LAST  FIVE  YEARS, 
Viz.  from  1818  to  1817,  both  Indothre ; 

BEIiro  lUPFLKIIBNTABT 

TO  THE  SEVERAL  TREATISE 

ON  TBB 

OFnCE  AND  DUTIES  OF  A  JUSTICE  OF  THE  PEACE, 

BT 

BURNS,  WILLIAMS,  AKD  DICKINSON: 

COlffPBBHEltOnfG  THB 

Statutes  and  decided  Cases  relating  thereto; 

TO  THB 

CONCLUSION  OF  THE   SESSION  OF  PARLIAMENT 

OVTRB 

57th  year  of  King  George  III. 

WITH 

ADDITIONAL    PRECEDENTS. 
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